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MAUNG THWE 

v. 

MAUNG TUN PE. 

[OH APPEAL FROM THE CHIEF COURT OF LOWER BURMA.] 

Burmese Buddhist Law— Adoption — Kiitima adoption— Publicity and 
notoriety essential— Forfeiture of adoption by Kittima son separating 
from adoptive parents— -Distinction where there are other children — 
Intention to break tie with adoptive parents ~ Contest between two 
claimants each claiming the whole estate. 

A child adopted under the Bunnese Buddhist law according to the 
fullest form of adoption, and retaining his status as an adopted child 
till the death of his adoptive parents, is entitled to inherit their estate 
as if he were a natural and lawful child, either in the absence of 
other children or in competition with them. Such a child is called a 
kiitima child. 

There is no ceremony of adoption, and it is not necessary for one 
who claims adoption to point to any particular statement made or act 
done by his adoptive parents on a particular date. But on the other hand 
Mie adoption must be a matter of publicity and notoriety. 

Mu Me Gale v. Ma Sa Yi ( 1) and Ma Ywet v. Ma Me (2) followed. 

* Present : Lord Dunedin, Sir John Edge, Mr. Ameer Ali, and 
Sir Walter Phillimore, Bart. 

(1) (1904) L L. B. 32 Calc. 219 ; (2) (1909) L L. B. 36 Calc. 978 ; 

L. B. 32 I. A. 72. L. B. 36 I. A. 192. 


P.C.° 

1917 

June 5, 6, 7 ; 
July 5. 
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1917 A Ultima child may forfeit his right of inheritance by separating 

— from his adoptive parents, this being considered an act of ingratitude : see 

J 1 ACNG the texts set forth in section 1 95 of Gaung’s “ Digest of Burmese Buddhist 

b? E Law.” These authorities, however, draw a distinction between the cases 

Maung Tun w ], ere there are other children with whom the kittma child seeks to 

PE - compete and share, and cases where he has no such competitor, and in the 

latter instance allow him to inherit in whole or in part notwithstanding his 
separation. 

The true principle oa which the rule of forfeiture rests is that it is 
a matter of intention. The fact that the child goes to live apart is 
some evidence of an intention to break the bond ; and it is easier to 
presume this where the adoptive parents have other children who can 
perform the duties and receive the estate. The extent of the separation is 
to be also taken into account. The distance may be so great as to render 
it impracticable for the child to continue to discharge duties to the 
adoptive parents, and in that case it probably works a forfeiture. But if 
the distance be not great, if the separation of residence be with the 

consent of the adoptive parents, and if the child is ready and willing 

to discharge filial duties after this separation, the bond is not broken. 
This is the result of the modern decisions. Chan Toon’s “ Principles of 
Buddhist law,” 88 to 95 where the authorities are given, and Maung Shwe 
Three v. Ma Saing (1) referred to. 

In this case where each of the parties claimed to be the sole adopted 
son of the same adoptive parents, and in that capacity to be entitled to 
succeed to their whole to the exclusion of the other. 

Reid (reversing the decision of the Chief Court), that on the evidence 
both the claimants were adopted heirs, and that, it not being contended 
for the appellant that there would be any legal objection to the widow 
adopting a second heir, or that the position of a son so adopted would be 
in any way inferior to that of the first adopted son, they weie bo ill 
entitled to inherit the estate. As in that case both of them had asked 
for too much, each should bear his own costs of the litigation. 

Appeal No. 45 of 1915 from a judgment and decree: 
(23rd September 1915) of the Chief Court of Lower 
Burma on its Appellate Side, which reversed a judg- 
ment and decree (12th January, and 3rd May, 1911 , 
respectively) of the District Court of Tharrawaddy. 

The plaintiff was the appellant to His Majesty in 
Council. 

(1) (1899) 2 U. B. Rul. (1897-1901) 135. 
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• U Shwe Mya, a Barman Buddhist, and his wife Ma 
Shwe I, died respectively in March, 1906, and February 5 
1908, without issue, and leaving considerable property. 
On the death of Ma Shwe I, the appellant applied to 
the District Court of Tharrawaddy for the grant to 
him of letters of administration to the estate on the 
allegation that he had been adopted by U. Shwe Mya 
and Ma Shwe I, as a kittima son, about 1897. The 
application was opposed by the respondent Maung 
Tun Pe who filed a cross application for letters of 
administration and alleged that he was the only adopt- 
ed kittima son. 

After a full hearing of the respective claims by the 
District Judge, he granted letters of administration to 
Maung Tun Pe holding that Maung Thwe, the appel- 
lant, was not entitled to inherit. The appellant pre- 
ferred an appeal to the Chief Court of Lower Burma, 
and that Court refused to interfere with the grant of 
letters of administration, but held that it was open to 
the appellant to file a suit in order to establish his 
alleged adoption. 

The suit which gave rise to the present appeal was 
thereupon brought on 8th July, 1910, by the appellant 
who alleged in his plaint that he had been publicly 
adopted by U Shwe Mya and Ma Shwe I in the 
Burmese year 1259 (1897-98) ; that from that time they 
brought him up as their son and heir ; that he lived 
with his adoptive parents for 10 or 11 years when 
they gave him in marriage ; that after his marriage 
he, with the permission of his adoptive parents, lived 
Mth his wife at her mother’s house, but continued to 
perform all the duties of a son towards them ; that he 
had attended them in their last illnesses and per- 
formed their funeral ceremonies ; and that he was the 
sole heir to their joint estate. He prayed for a declar- 
ation to that effect as being their kittima son, and 
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1917 for aa order that the respondent should make over the 

“ °t he" " r espo nde n t , Maung Tan Pe, in his written 

Maung Tum statement denied all the allegations made by the 
Pe. appellant in his plaint, and claimed that he, Maung 
Tun Pe, had been adopted by U Shwe Mya in his 
infancy, and was their only adopted son and heir. 

The District Judge decided in favour of the appel- 
lant holding that he had been adopted by U Shwe 
Mya and Ma Shwe I as their kittima son ; and that he 
had not by living apart from his adoptive parents at er 
his marriage forfeited his right to inherit. He made 
a decree in accordance with the declaration asked oi 

in the plaint. „ ^ 

On appeal by Maung Tun Pe, the Chief Court 
''Hartnoll J., 0 % C.J., and Ormond J .) reversed that 
decision, and held that Maung Thwe had not proved 
he had been adopted, and Ormond J. farther held that 
even if adopted he had not discharged the burden 
which lay on him of showing that he had maintained 
the filial relationship after he married and lived separ- 
ately from his alleged adoptive parents. 

The Chief-Court did not deal with the question of 
the adoption of Maung Tun Pe. 

The evidence is sufficiently stated and discussed in 
the judgment of the Judicial Committee. 


On this appeal, 

Gerard S. Sanders, for the appellant. 

F. J. Coltman, for the respondent. 

[The arguments on either side were mainly on the 
evidence in the case. But the authorities referred to 
by the Judicial Committee in their judgment were 
cited and commented on, as to the Burmese Buddhist 
Law applicable ] 
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* The judgment of thei r Lordships was delivered by t9i7 

Sir Walter Phillimore. The litigation in this maung 

case concerns the succession to the estate of U Shwe Thwe 

■ V. 

Mya and Ma Shwe I, Burmans, professing the Buddhist maungTun 
F aith, a wealthy married couple who died childless ; Pe - 
the husband early in 1906, and the wife on the 9th of 
February, 1908. Upon the death of the latter a contest 
arose between the claims of Maung Thwe, a nephew 
of the husband, and Maung Tan Pe, a nephew of the 
wife, each claiming to be the sole adopted child and 
to succeed to the exclusion of the other. 

After certain abortive police proceedings the con- 
test took a regular shape, Maung Thwe being the 
applicant for administration and Maung Tun Pe resist- 
ing him and setting up his rival claim. 

Much evidence was given before the District Judge, 
and he in the result decreed letters of administration 
to Maung Tun Pe, upon what ground does not appear. 

Maung Thwe, being aggrieved by this decision, 
appealed to the Chief Court, which refused to hear the 
case upon the merits or to interfere with the order, 
the Judges stating that the decision as to administra- 
tion would not operate as res judicata, and that it 
would be open to Maung Thwe to establish his right 
in other proceedings. 

Thereupon the present proceedings were instituted 
by Maung Thwe against Maung Tun Pe as adminis- 
trator, Maung Thwe setting forth his title as an adopt- 
ed son and sole heir to the estate, complaining that 
Maung Tun Pe wrongfully refused to deliver the estate 

* to him, and praying for a declaration that he was the 
. sole heir and for consequential relief. 

Maung Tun Pe put in a defence, in which he denied 
the plaintiff’s adoption and all the other allegations 
in the plaintiff’s claim, stated that he was the only 
adopted son and heir, having been adopted in his 
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infancy, and prayed that the suit might be dis- 
missed. 

The District Judge, who was not the same Judge 
before whom the administration proceedings had been 
taken, framed three issues, which were as follows 

“1. Who of the claimants to the estate should be recognised by 
Buddhist law of inheritance as heir to the estate of deceased U Shwe Mya 


and Ma Shwe I ? 

2. Have either or both of them been adopted ? 

3. What is the extent and value of the estate of the deceased U Shwe 


Mya and Ma Shwe I ? ” 

By agreement between the parties the evidence in 
the previous case was read as evidence in this case, 
some of the witnesses being further examined and 
cross-examined, and one or two fresh witnesses being 


added. 

By his judgment dated the 12th January, 1911, the 
District Judge declared that Maung Thwe was the 
sole adopted kittima sou of the deceased couple and 
their sole heir, and directed consequential accounts 
and enquiries. And by a subsequent order, dated the 
3rd May, he directed Maung Tun Pe to transfer to 
Maung Thwe the property of which he had become 


possessed as administrator. 

I From these decrees an appeal was taken to the 

Chief Court of Lower Burma, which, by its judgment 
dated the 23rd September, 1913, allowed the appeal, 
reversed the decrees, and dismissed Maung Thwe’s 
suit with costs in both Courts. 

The Chief Court found that Maung Thwe had not 
proved his adoption, and that it became therefore 
unnecessary to decide whether Maung Tun Pe had or r 
had not proved his adoption, as he was in possession 
and the plaintiff had failed to prove a title against 
him. 

From this judgment of the Chief Court Maung Thwe 
has appealed to His Majesty in Council. 
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’ Maung Tun Pe lias died during the course of these 
proceedings, and his legal rejnesentatives are now 
parties to this appeal as respondents. 

It appears to their Lordships unfortunate that the 
Chief Court should have failed to enquire into the 
rival claim of Maung Tan Pe. The previous decision 
of the same Court had in substance decided that when 
the merits of the respective claimants to the beneficial 
interest in the estate came to be considered, neither 
was to have an advantage by reason of his having 
previously obtained administration. And yet, in the 
present case, the Chief Court treated Maung Tun 
Peas if he were in possession and in a position to 
win his case without any proof of title, upon the mere 
weakness of the title of the other claimant. The only 
way to handle the case after the previous decision 
was to treat the two parties as competitors, starting 
upon an equal footing. 

Their Lordships proceed to examine the case of the 
two parties upon this principle. 

The Burmese Buddhist Law in the matter of 
adoption and inheritance has been the subject of dis- 
cussion in several cases in the local Courts and before 
this Board. 

A child adopted according to the fullest form of 
adoption and retaining his status as an adopted child 
till the death of his adoptive parents, is entitled to 
inherit their estate as if he were a natural and lawful 
child, either in the absence of other children or in 
competition with them. Such a child is called a 
'kittima tha or kittima child. 

The word is sometimes written keitima and seems 
to be a corruption of the Sanscrit kritrima. 

There is no ceremony of adoption, and it is not 
necessary for one who claims adoption, to point to any 
particular statement or act made by his adoptive 
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parents upon a particular date. But on the other hancfc, 
the adoption must be a matter of publicity and not- 
oriety. 

It is unnecessary to state all the authorities upon 
this subject, as the matter has twice in recent years 
come before this Board, in the cases of Ma Me Gale v„ 
Ma Sa Yi (1) and Ma Ywet v. Ma Me (2). 

To quote a passage from the last judgment, the 

fact of adoption — 

u can either be proved as having taken , place on a distinct and specified, 
occasion, or may be inferred from a course of conduct which is inconsistent 
with any other supposition. But in cither case publicity mast be given to 
the relationship, and it is evident that the amount of proof of publicity 
required will be g*reater in cases of the latter category, when no distinct 
occasion can be appealed to.” 

It is most important that adoption with a view to 
inheritance, which, in this community, takes the 
place of testamentary disposition, should be made 
known to all those likely to be concerned ; and their 
Lordships are anxious in no way to weaken what has 
been stated to this effect in former decisions. 

There is a further principle of law with regard to 
Jcittimci children, to which attention has been drawn 
in the course of the argument. 

A kittima child may, according to the authorities, 
forfeit his right of inheritance by separating from his 
adoptive parents, this being considered an act of in- 
gratitude. The texts are set forth in section 195 of 
Mr. Gaung’s “ Digest of Burmese Buddhist Law.” 

These authorities, however, draw a distinction 
between the cases where there are other children with 
whom the kittima child seeks to compete and share,, 
and cases where he has no such competitor, and in the 
latter instance allow him to inherit in whole or in 
part notwithstanding his separation. 

(1) (1904) I. L. R. 32 Calc. 219; (2) (1909) I. L. R. 36 Gale. 978 ; 

L. B. 32 I. A. 72. L. B. 36 I. A. 192. 
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* This points to the true principle upon which the 1917 
rule of forfeiture rests. It is a matter of intention. MjU , ng 

If the kittima child goes to live separately from his Thwe 

adoptive parents, it may be that he has shaken off maung Ton 
the tie, that he has provided for himself, hasdisconti- Pb - 
nued the further performance of duty towards his 
adoptive parents, and has given up with his duty his 
claims upon tlxeir estate ; and it is more easy to 
presume this when the parents have other children 
who can perform the duties and receive the estate. 

The fact that the child goes to live apart is some 
evidence of an intention to break the bond. The 
distance may be so great as to render it impracticable 
for the child to continue to discharge duties to his 
adoptive parents, and in that case it probably works a 
forfeiture. 

Bat if the distance be not great, if the separation 
of residence be with the consent of the adoptive 
parents, and if the child is ready and willing to 
-discharge filial duties after this separation, the bond 
is not broken. 

This is the result of the modern decisions which 
are quoted in Chantoon’s “ Principles of Buddhist 
Law,” pp. 88 to 95. To these may be added a decision 
in the Appeal Court of Upper Burma in the case of 
Mating Shive Thwe v. Ma Saing (1). 

The general outline of the case on behalf of Mating 
Thwe was that he was residing with his parents at a 
distance of about a day’s journey from the residence 
of his adoptive parents, that they came tp his house 
* when he was about 17 years old, stayed there for a day 
or two, and then asked for him in adoption ; that 
certain elders were called in as witnesses of the act of 
adoption, and that then he went away to his adoptive 
parents and never returned to h : s native village. 

(1) (1899) 2 U. B. Rul. (1897-1901) 135. 
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As he appears to have been born about 1880 that 
would make the date of his adoption about 1897 or 
1898. 

In support of this case, besides his own evidence, 
there was that of his father and the three fellow 
villagers who had been the witnesses to the adoption, 
two of whom were people of some position in the 
village. 

He stated that he lived continuously with his 
adoptive parents till his marriage, which took place ' 
when he was about 25, some nine months before the 
adoptive father died. He relied upon the card of 
invitation to his marriage which was issued by his 
adoptive parents, upon statements made at the 
marriage by the adoptive father to the effect that 
he was his heir, and upon the testimony of several 
witnesses, tenants and others, who deposed to state- 
ments by the parents that Maung Thwe was their 
adopted son, and that tenants were to treat him as 
such, and pay rent to him ; and he gave other evidence 
of repute. 

The line taken upon behalf of Maung Tun Pe was 
that he, as a much younger boy, could know very little 
about the facts alleged by his rival and required strict 
proof. There was much criticism of the character and 
statements of the witnesses for Maung Thwe. It was 
contended that the statements on the invitation card 
did not support the view that Maung Thwe was a 
kittima child, and it was pointed out that this card 
was the only piece of documentary evidence that 
Maung Thwe could put forward. 

It was beyond question that after Maung Tliwe’s 
marriage he went to live with his wife’s mother. He 
stated that he continued to discharge such duties as 
his adoptive parents required of him, and that it was 
part of the arrangement upon his marriage which was 
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made with the consent of his adoptive parents, that 
lie should go and live with his motlier-in-iaw. 

On the other side it was contended that this sepa- 
rate living was fatal to Mating Tkwe’s case, either as 
working a forfeiture, or as showing that there never 
had been a kittima adoption. 

The affirmative case of Maung Tun Pe was that his 
mother lived in the same village as the adoptive 
parents, and had been visited by them shortly after 
his birth, when they had agreed to adopt him after he 
had been reared through his tender years, that the 
actual adoption began when he was twelve or thirteen 
yeai-s old, from which time he lived sometimes with 
his own parents and sometimes with his adoptive 
parents. He said that his adoptive parents paid his 
school fees, provided for a hospital doctor when he 
received an injury, and accepted publicly the position 
of parents when the ceremony of ' Shinty u was per- 
formed. This ceremony, which ends in the boy enter- 
ing for a time a Buddhist monastery, is one which a 
Buddhist boy goes through upon attaining puberty. 

His case further was that after the adoptive father’s 
death he resided regularly with the widow, and that 
she put his name into the leases with the tenants, 
thereby showing either that he was heir to the pro- 
perty, or that he was already entitled to a share as 
representing his deceased adoptive father. 

Maung Tun Pe was said to be about eighteen when 
the father die 1 in 1906, which makes his birth about 
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Maung Thwe said that Maung Tun Pe never lived 
in the house of the adoptive parents during the father’s 
lifetime. 

On the other hand, Maung TunPe said that Maung 
Thwe did not live in the adoptive parents’ house, but 
in his natural parents’ village, and only sometimes 
visited them when on a journey. 
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1917 The District Judge accepted the affirmative evidence- 

Maung for Maung Thwe. The Judges in the Chief Court 

Thwe looked at it with more suspicion, and thought that the . 

Mating Ton evidence of the supposed act of adoption was impro- 
? E - bable, that the witnesses put forward as elders were 

not of the authoritative class that one would expect, • 
and that there were discrepancies in the statements of 
the witnesses as to what took place at the marriage. 

They accepted the evidence that for some years 
before the father’s death Maung' Thwe had resided a Mm 
great deal, if not permanently, with the old couple, 
and helped them in their business, but they said that 
it would be natural that he, as a nephew, should do 
this. 

The officiating Chief Judge thought that it was not 
usual to adopt at so late an age as 17, and then 
observed, somewhat inconsistently, that the old couple 
might have taken him with them with an intention to 
adopt him later if he proved suitable, but that when 
they married him off that idea was abandoned. 

The second Judge laid a good deal of stress on 
Maung Thwe’s having gone to live apart from his 
adoptive parents, and of the acts of the widow indicat- 
ing that she wished Maung Tun Pe to succeed to her 
property, as showing that the other had not been 
adopted. 

Both Judges relied upon the language of the card 
of invitation as being hurtful to the case « f Maung 
Thwe, and the District Judge thought that it was not 
helpful to his case, though, on the other hand, it was 
not fatal to it. 

The language of this card, omitting unimportant- 
words, is in the translation as follows : — 

“ As according to the duty of parents it is desired 
to marry Maung Thwe, the nephew son of U Shwe 
Mya and Ma Shwe I, and Ma Nyin Ma, daughter of Ma 
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Sir we Hluing, you are invited to come to tlie marriage 1 917 

ceremony.” mI^g 

Then the date is given, and the residence of the Thwe 

V, 

mother-in-law as the place. Maung T u* 

‘•Nephew son” is a translation of Tu Tha. Thais Pe> 


■“son” simply, and hittima tha is “fully adopted 
son.” 

There is no doubt that Maung Thwe was a nephew, 
and a “ nephew son” was not inapplicable though it 
might be inadequate. 

It is clear that too much stress must not be laid on 
the word son, because the Burmese are proverbially 
inexact in their terms of relationship ; but its use is of 
some assistance to Maung Thwe’s case. 

On the other hand, the statement that the marriage 
was being made according to the duty of parents, 
seems to show that the old couple who issued the 
invitation were accepting the duty of parents ; and 
so the District Judge views the phrase. 

Their Lordships are unable to hold that much 
inference can be drawn one way or the other from the 
language of the invitation card, which seems consis- 
tent with either hypothesis ; that is, either that Maung 
Thwe was an adopted son, or that he was a nephew 
who had been taken by the old couple to live with 
them, and to whom the} 7 had put themselves under 
obligation, which they were discharging by providing 
for his marriage. But they would observe that either 
of these positions — and one of them is certainly 
right — is inconsistent with the story deposed to by the 
* witnesses for Maung Tun Pe. 

Their Lordships see no reason for differing from 
the District Judge in his acceptance of the story of the 
witnesses as to the statements made at the marriage 
by the adoptive father; and if they are accepted, they 
go a long way to prove the adoption. 
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The view taken by the Chief Court is in substance 
that the proof was insufficient. The officiating Chief 
Judge has a very long experience of Burmese habits 
Macng Tux and customs; and it has been urged on behalf of 
Pe - the respondents that his decision upon such a subject 
is of special authority. 

Their Lordships feel the force of this argument; 
but they would have attached more weight to it if 
the Chief Judge had examined the case of Maung Tun 
Pe in the same manner as he has examined the case 
of Maung Thwe. They are inclined to think that if 
he had applied the same critical solvent to the one 
story as to the other, he would have come to the 
conclusion that neither had proved an adoption ; and 
this is a consequence in itself improbable, and one for 
which neither side has contended. 

As to Maung Thwe living separately after his- 
marriage, it has not been contended before their Lord- 
ships that it was a separation which worked a 
forfeiture, if there had been a prior adoption. It 
appears that it was always intended that the marriage 
should be followed by Maung Thwe going to live with 
his widowed mother-in-law, and the marriage took 
place not only with the consent but upon the request- 
of the old people, who apparently first came themselves, 
and then sent an intermediary to beg for the hand of 
the girl. Maung Thwe deposed that he used to help 
the couple after his marriage, and it was admitted that 
he was called in by the widow on an occasion when 
she was in trouble. There was evidence that he and 
his wife, when the adoptive father was taken ill, 
went and nursed him till his death; and through 
his cro-s-examination no specific failure of duty was- 
put to him. 

Upon the whole their Lordships attach no weight to. 
the separate residence, either as working a forfeiture 
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*>r(asit was rather put before them) as indicating 1917 

that there never had been an adoption : and they are maung 

of opinion that Maung Thwe did make out that he Thwe 
was an adopted child and an heir to the old couple. Maung Tun 

But whether he was the sole adopted child and Pe - 
heir is another question. The District Judge thought 
that he was, and that Maung Tun Pe had not made 
oat his case ; and Maung Tun Pe has not the assist- 
ance of any Rinding in his favour in the Chief Court. 

But he has strong documentary evidence in the fact of 
the leases, in which his name appears with that of the 
widow after the adoptive father’s death. 

Some, at any rate, of the leases have been proved to 
be genuine and to have been effected under the authori- 
ty of the widow. There is a good deal of evidence that 
the adoptive father took a principal part in the cere- 
mony of Shinbyu , though the natural father was also 
present. The providing of the hospital doctor was 
proved, and there seems no doubt that, after the adoptive 
father’s death, Maung Tun Pe, having by that time 
arrived at an age when he could be useful, did most of 
her ordinary business for the widow. 

Maung Tun Pe’s case has this weakness, that 
the supposed original adoption was made without 
witnesses. The District Judge commented with force 
upon the fact that the act of adoption — if there was 
any one single act — was not witnessed by any elder 
or any other person in authority, and was a wholly 
private transaction, and he came to the conclusion 
that there was no adoption by U Sliwe Mya. He 
•thought it not improbable that Ma Shwe I may have 
intended to have adopted Maung Tun Pe after she 
became a widow, but, having regard to the fact that 
there was already one adopted son, he thought that 
more proof than that supplied w T ould be necessary to 
establish a subsequent adoption by the widow. 
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1917 Their Lordships have been informed by counsel. 

mItoc for Maung Thwe that he does not contend that there 
Thwe would be any legal objection to the widow adopting 
MAUN« Tun a second heir, or that the position of a sou so adopted 
Pe. would be in any way inferior to that of the first 
adopted son. 

After consideration of the evidence, they have no 
doubt, at the death of the widow, Maung Tun Pe 
was also an adopted son. It would be difficult to fix 
a date when this adoption began, or to say with 
certainty, whether it was the act of the couple or of 
the widow only. The stronger evidence for it is to 
be found in what happened after the adoptive father s 
death. This might point to a subsequent adoption, but 
it would also be consistent with the previous adoption, 
the evidence for which it lias not been so easy to 
procure. 

Upon the whole their Lordships come to the con- 
clusion that both of the claimants were adopted heirs. 
This being so, either in turn has asked for too much, 
and each should bear his own costs of the litigation. 

Their Lordships will therefore humbly advise His 
Majesty that the decree of the Chief Court should be 
reversed, that it should be declared that Maung Thwe 
and Maung Tun Pe were heirs to the estate of U Sliwe 
Mya and Ma Shwe I as their kittima sons, and that 
the case should be remitted to the District Court with 
this declaration, and that there be no costs in either 
of the Courts below or of this appeal. 

Appeal allowed. 

Solicitors for the appellant: Bramall <§- White. 

Solicitor for the respondent : H. Anderson. 



J. v. w. 


YOL. XLV.] CALCUTTA SERIES. 


17 


PRIVY COUNCIL 

GUNJESHWAR K UN WAR 

v. 

DURGA PRASHAD SINGH. 

[ON APPEAL MOM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Hindu Law — Inheritance - Exclusion from Inheritance — Mitakskara Law — 
Blindness , not a disqualification unless congenital. 


P.C.° 

1917 

June 8, 
11—14 ; 
July 6 


The appellant, as his only child and heir, sued for the property of her 
father, a Hindu, who had become blind in the early years of his life, and 
remained so until his death, and had taken his separate share of the family 
property under a decree made on a compromise of a suit for partition 
brought against him by his younger brother, they having lived together 
as members of a joint family governed by the law of the Mitakskara. The 
defence by his brother, against whom the suit was brought, was that there 
had been no partition and that on his brother’s death he became entitled to 
the who ] e family property by survivorship. He contended that his 
brother’s blindness was congenital which excluded him from inheritance ; 
but that even assuming he was not born blind but became so after birth 
he was, according to the Mitakskara law of the Benares school, excluded 
from participation of a share, inasmuch as the blindness occurred before 
the alleged partition. 

Held, that blindness to cause exclusion from inheritance must be con- 
genital. Mere loss of sight which has supervened after birth is not a 
ground for disqualification. Incurable blindness, if not congenital, is not 
such an affliction as under the Hindu Law excludes a person from 
inheriting. 

Sarvadhieari’s u Hindu Law of Inheritance,” page 956, referred to. 

, Mohesli Chunder Boy v. Chunder Mohun Boy (1) and Murarji Gokutdas 
v. Parvatihai (2) approved and followed. 

Present : Lobd Dunedin, Sir John Edge, Mr. Ameer Ali and Sir 
Walter Phillimore, Bart. 

(1) (1874) 14 B. L. R. 273; (2) (1876) I. L. R. 1 Bom. 177. 

23 Suth. W. R. 78 
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1317 Appeal No. 29 of 1915 from a judgment and tvfo 

Gunjeshwar decrees (7th May 1912) of the High Court at Calcutta 
Kfiswab which reversed a judgment and decree (31st March 
Durga 1908) of the Court of the Subordinate Judge of Banki- 
P SraGH D P ar - ^ ie was the appellant to His Majesty 

in Council. 

For the purpose of this report the facts are suffi- 
ciently stated in the judgment of the Judicial Com- 
mittee. 

The only question material for this report is 
whether a member of a joint Hindu family governed 
by the Mitakshara law, who becomes permanently 
blind after birth, is excluded by Hindu law from 
sharing in the family property by reason of a per- 
manent and incui’able blindness though not con- 
genital. 

The Subordinate Judge decided in favour of the 
plaintiff, the present appellant, who was the daughter 
of the blind member of the joint family, holding that 
he was not born blind. On appeal, the High Court 
(Woodroffe and Richardson JJ.) without any finding 
whether lie was born blind or not dismissed the suit 
on other grounds. 

On this appeal, 

B. Dube, for the appellant. 

Du Gruyther, K. C., and ,7. M. Parikh , for the res- 
pondents. 

The judgment of their Lordships was delivered by 

Sir John Edge. This is an appeal from a decree," 
dated the 7th May, 1912, of the High Court at Calcutta 
which reversed a decree, dated the 31st March, 1908, 
of the Officiating Subordinate Judge of Bankipur and 
dismissed the suit. The plaintiff who is the appellant 
here is a minor and is suing by her next friend. The 
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defendants are Durga Prasliad Singh, an uncle of the 1917 
plaintiff, Mussummat Harbans Kunwar, her mother, guxjeshwab 
and three assignees of the defendant Dnrga Prashad Kunwar 

- Sin g h - Dcs<3a 

The suit was brought on the 21st July, 1906, to Prashad 
obtain a declaration that a compromise which was 
entered into between Durga Prashad Singh, who is 
the first defendant in this suit, and Mussummat 
Harbans Kunwar, and a decree dated the 30th August, 

» 1901, which was made in pursuance of that compro- 
mise, are not binding upon the plaintiff; a declaration 
that the plaintiff’s father, Bishambhar Prashad Singh, 
was at the time of his death separate from his brother, 
the defendant, Durga Prashad Singh; a declaration 
that the defendant, Mussummat Harbans Kunwar, by 
reason of her conduct in entering into the said com- 
promise, had ceased to be entitled to any rights in the 
estate of her deceased husband, Bishambhar Prashad 
Singh, and that the plaintiff was entitled to the 
present possession of that estate ; a declaration of the 
plaintiff’s reversionary right in case she should not 
be held entitled to the possession of the property in 
dispute during her mother’s lifetime; and for other 
reliefs. The Subordinate Judge gave the plaintiff a 
declaration that the compromise and the decree of the 
30th August, 1904, which was made on the basis of 
that compromise, were not binding upon her and, on 
the ground that the plaintiff was not entitled to get 
possession of the property during the lifetime of her 
mother, dismissed the suit so far as the claims for 
possession and mesne profits were concerned. The 
High Court in Appeal by its decree dismissed the suit. 

From that decree of the High Court this appeal has 
been brought. 

The plaintiff and the defendant Durga Prashad 
Singh are descended from Lai Behari Singh, who died 
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on the 24th October, 1885, leaving him surviving two 
sons, then minors, Bishambhar Prashad Singh, the 
plaintiff’s father, and the defendant, Durga Prashad 
Singh, his mother, Mussummat Gulab Kunwar, and 
his widow, Mussummat Mohun Kunwar. The family 
of Lai Behari Sigh was a joint Hindu family, governed 
by the law of the Mitakshara. Bishambhar Prashad 
Singh died on the 2nd August, 1902, leaving surviving 
him only one child, the plaintiff, and Mussummat 
Harbans Kunwar, his widow. The compromise re- 
ferred to was made in a suit which Durga Prashad 
Singh had brought on the 7th May, 1904, against 
Mussummat Harbans Kunwar, her daughter the plain- 
tiff, then and still a minor, and other persons. In his 
plaint in that suit Durga Prashad Singh alleged that 
his brother Bishambhar Prashad Singh had been bom 
blind and was excluded from inheritance to his 
father’s estate by reason of his congenital blindness; 
that all the proceedings in a suit against Bishambhar 
Prashad Singh for partition which Durga Prashad 
Singh’s father-in-law, Mahabir Prashad Singh, had, on 
the 25th January, 1900, brought, assuming to act as 
his guardian and next friend, were illegal ; and that 
no partition had taken place. 

If Bishambar Prashad Singh was not disqualified 
from sharing in the family j>roperties, he was entitled 
on separation to a moiety of the property of the joint 
Hindu family, and if in fact he did, in such circums- 
tances, separate from his brother Durga Prashad Singh, 
Mussummat Harbans Kunwar was on his death 
entitled to a Hindu widow’s interest in his moiety, 
and on her death the plaintiff would inherit to her 
father. By the compromise which is in question in 
this suit Mussummat Harbans Kunwar for herself and 
her daughter, the plaintiff, abandoned all claim to the 
property of Bishambhar Prashad Singh, admitted that 
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Bishambhar Prashad Singh liad been bom blind, and 1917 
was consequently excluded by Hindu Law from all gunjeshwar 
right of inheritance ; that he and his brother Durga Kunwar 
Prashad Singh had not separated ; and that D urga Durga 
Prashad Singh was entitled to the whole family pro- P g I ^ S Qg D 
perty by survivorship. By the compromise Durga 
Prashad Singh gave to Mussammat Harbans Kunwar 
six villages, representing about one-fourth of the 
family property for her life, with remainder to the 
plaintiff, and undertook to pay certain debts. 

It has been admitted on both sides that Bishambhar 
Prashad Singh was in fact blind at the time of his 
death. The Subordinate Judge found that Bisham- 
bhar Prasad Singh was not born blind. He also 
found that Mussammat Harbans Kunwar, who is a 
purdanashin lady, was not given a sufficient opportu- 
nity of obtaining independent advice as to the terms 
of the compromise before entering into it. The High 
Court in the appeal did not expressly find that 
Bishambhar Prashad Singh had or had not been born 
blind, but came to the conclusion that Durga Prashad 
Singh had reasonable grounds for believing that there 
existed materials for a bond fide litigation and compro- 
mise, and that the question was not whether Durga 
Prashad Singh was right in his claim that Bishambhar 
Prashad Singh had been excluded from a right to 
share in the family property by reason of his having 
been born blind, but was whether Durga Prashad 
Singh honestly believed that Bishambhar Prasad 
Singh had been born blind. 

The main questions upon the determination of 
which the decision of this appeal must, in their Lord- 
ships’ opinion, depend are, first, is a man who is a 
member of a joint Hindu family, which is governed 
by the law of the Mitakshara, and who becomes per- 
manently blind after he is born, excluded by Hindu 
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Law from sharing in the family property by reason «f 
a permanent and incurable blindness which was not 
congenital ; secondly , was Bishambhar Prashad Singh, 
who was the father of the plaintiff, born blind ; and, 
thirdly , did Bishambhar Prashad Singh and his 
brother, the defendant, Durga Prashad Singh, separate 
and remain separate. The first of these questions is a 
question of law, the second and third are questions of 
fact. 

It will be convenient to deal at once with the first 
question, that of law. In his written statement the 
defendant, Durga Prashad Singh, alleged that Lai 
Behari Singh died — 

“ leaving him surviving two sins, namily, the plaintiff’s father, Babu 
Bishambhar Prashad Singh, and thi3 defendant, and Mohun Kunwar. 
widow, and Gulab Kunwar, mother ; but the plaintiff’s father never suc- 
ceeded him, nor could he succeed him, according do law, as he wascongenr 
tally biind. 7 ’ 

The first ground of Durga Prashad Singh’s memo- 
randum of appeal to the High Court was : — 

“1st. For that, upon the entire evidence on the record, the Court 
below ought to have held that Bishambhar Prashad Singh was congenitally 
blind, and he had no right to succeed to his paternal estate ; the reasons 
assigned by the said Court for holding otherwise are erroneous and un- 
sound. 77 

The 17th ground of that memorandum of appeal 
was as follows : — 

“For that even assuming, without admitting, that Bishambhar 
was not born blind, but became blind after birth, as alleged by the plaintiff, 
the Court below ought to have held that, according to the Mitakshara law of 
the Benares School, he was excluded from participation of a share, in- 
asmuch as the blindness occurred before the alleged partition.” 

It does not appear that the 17th ground of that 
memorandum of appeal was relied upon in the High 
Court, but as the point has been raised and pressed 
before this Board in this appeal, their Lordships will 
now deal with it. 
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. The question as to whether blindness which is not 1917 
congenital excludes by Hindu Law a member of a joint gunjeshwar 
H indu family from sharing in the family property, Kunwar 
does not appear to have been decided by this Board. durga 
The text of Manu on this subject, as translated, is as p ’ aASHAD 
follows : “ Eunuchs and outcasts, persons born blind 
or deaf, mad men, idiots, the dumb, and such as have 
lost the use of a limb, are excluded from a share of the 
heritage.” 

In 1874 the High Court at Calcutta, in Mohesh 
Chunder Boy v. Chunder Mohun Boy (1) a case in which 
the law of the Dayabliaga applied, decided that the 
blindness which, under the Hindu Law as recognised 
in Bengal, excludes an afflicted person from inheri- 
tance, refers to congenital blindness, and not to loss of 
sight which supervened after birth. In that case the 
High Court Judges had before them the text of Manu 
which is above quoted. 

In 1876 the High Court at Bombay in Murarji 
Gokuldas v . Parvatibai ( 2) decided that according to 
the Hindu Law, as prevailing in the Bombay Presi- 
dency, blindness, to cause exclusion from inheritance, 
must be congenital. In the latter case, Sir Michael 
"Westropp, C.J., in a learned and exhaustive judg- 
ment, after considering the texts and authoritative 
commentaries bearing on the subject, including the 
text of Manu and the Mitakshara, said that : — 

“ Upon the best consideration we [he and Sargent J.] have been able 
to give to this question, we are of opinion that there is a considerable 
preponderance of authority in favour of the conclusion that blindness, to 
cause exclusion from inheritance, must be congenital.” 

The Sanskrit word in the Mitakshara oil this sub- 
ject has been translated as “ a blind man.” The 
description “ a blind man,” if that be the correct 

(1) (187 1)]14 B. L. R. 273 ; (2) (1876) I. L. B. 1 Bom. 177. 

23 Sutli. W. R. 78. 
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translation, is somewhat indefinite, and their Lord- 
ships consider that, if that be the correct translation 
it is not to be assumed that the author of the 
Mitakshara could have intended by the use of an 
ambiguous description to extend the prohibition of 
Manu and to exclude from a share in the heritage 
persons who become blind after they were born. 

As was observed by Jackson J., in Mohesh 
Chunder Hoy v. Chunder Mohun Hoy (1) to which 
reference has been made above : “ A rule of Hindu 
Law which is relied upon as preventing the natural 
course of inheritance, ought to be clear and unmistak- 
able.” Rajkumar Sarvadhikari, in his “ Hindu Law 
of Inheritance,” p. 956, says : — 

“ Blindness, to cause exclusion from inheritance, must be congenital. 
Mere loss of sight which has supervened after birth is not a ground of dis 
qualification. Incurable blindness, if not congenital, is not such an 
affliction as, under the Hindu law, excludes a person from inheritance.” 

The above is, their Lordships hold, the true rule. 

The oral evidence on the question as to whether 


Bishambhar Prashad Singh was born blind is very 


conflicting, but on the whole their Lordships would 
be prepared to find on the oral evidence, if it stood 
alone, that Bishambhar Prashad Singh’s blindness 
was not congenital. There are, however, facts proved 
by records and other documentary evidence which can 
lead to no other conclusion than that Bishambhar 
Prashad Singh was not blind when he was born, and 
was treated by the family and by others as a person 
entitled to share in the family property. 

[After considering the evidence on which their 
Lordships found that Bishambhar Prashad Singh 
was not born blind, and that he and his brother 
Durga Prashad Singh separated and remained separate, 
their Lordships’ judgment proceeded.] 


(1) (1874) 14 B. L. R. 273 ; 23 Suth. W. R. 78. 
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• Mahabir Prashad Singh has not been called as a I9n 
witness in this suit, nor has his absence been satisfac- q unjbshwar 
torily accounted for. On behalf of Durga 'Prashad Kunvab 
S ingh it has been suggested that his father-in-law, Dlrsa 
M ahabir Prashad Singh, was acting in collusion with 
and in the inte rests of Bishambhar Prashad Singh — an 
insinuation which appears to their Lordships to be 
wholly groundless. 

The statement in the plaint that Bishambhar 
Prashad Singh was blind from birth was irrelevant, 
and, further, it was inconsistent with the claim that 
the family property should be partitioned between the 
brothers. 

There was, and could have been, no defence to that 
suit for partition. Durga Prashad Singh, on whose 
behalf the suit was brought, was entitled to have his 
share partitioned off. The suit was compromised and 
by consent and with the sanction of the Subordinate 
Judge as to the compromise a decree for partition was 
made. 

In accordance with that decree for partition, the 
immovable property was partitioned and the shares 
of the brothers were divided by metes and bounds, the 
name of each brother was entered in the Land Register 
in respect of Ins separated share, and such of the 
movable property as was capable of being divided was 
divided between them, and complete separation be- 
tween them was effected. 

It has been said that Mussummat Gulab Kunwar 
and Mussummat Mohun Kunwar did not know that 
under the Hindu Law a person who was born blind 
was thereby disentitled to share in family property. 

It is inconceivable that ladies in their position could 
have been in ignorance of that well-known rale of the 
Hindu Law, and if the evidence, which was given on 
behalf of Durga Prashad in this suit, was true those 
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ladies had several male relations and friends who 
were aware that Bishambhar Prashad Singh was born 
blind and who must have known what the state of 
Hindu Law was. It has also been said that the action 
of Gulab Kunwar and of Mohun Kunwar is explain- 
able on the supposition that they did not wish to 
deprive Bishambhar Singh of a share in the family 
property. That is an explanation which their Lord- 
ships cannot accept. 

If Bishambhar Prashad Singh had been in fact 
born blind his mother, Mohun Kunwar, and his grand- 
mother, Gulab Kunwar, must have known from the 
time of his birth that he suffered from congenital 
blindness. It must have been a fact of which neither 
of them, nor the plaintiff nor any near relation of the 
family, could have been in ignorance ; but the first 
time when it was alleged that Bishambhar Prashad 
Singh had no right to share in the family property, 
was when Mussummat Harbans Kunwar, after the 
death of Bishambhar Prashad Singh, applied to the 
District Judge of Patna for a certificate under Act YII 
of 1889. 

To that application Mussummat Gulab Kunwar, on 
behalf of Durga Prashad Singh, on the 10th December, 
1902, filed an objection in which she stated : — 

“ 3. That the aforesaid Bishambhar Prashad Singh was born blind and 
died as such. 4. That the aforesaid Bishambhar Prashad Singh had no 
right to any properties which were ancestral to the family under law, and 
that the petition is therefore liable to be rejected.” 

Their Lordships have without any doubt come to 
the conclusion that Bishambhar Prashad Singh was 
not born blind, and that Durga Prashad Singh could 
not possibly have been in ignorance or in doubt as to 
that fact, and had, when he induced Mussummat 
Harbans Kunwar to enter into the compromise on 
behalf of the plaintiff which is in question in this 
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i?uit, no honest and bond fide belief in the claim which hh7 | 

lie was making. That compromise, and the decree Gunjeshwar 
which was made in pursuance of it, could not be Kunwar i 
allowed to affect in any way the right of the minor, Duma 
and she was entitled to the declaration which the p Jf ASTIAD 
Subordinate Judge made in her favour. In order to 
avoid any possible misconception arising as to the 
meaning of the decree of the Subordinate Judge, the 
following words — “ whose action in connection there- 
with may be construed as one done for the transfer 
of the property left by her husband ” — must be omitted 
from that decree. With that omission the decree of 
the Subordinate Judge should be affirmed, and the 
decree of the High Court in the resiiondents’ appeal 
should be set aside with costs. As regards the appel- 
lant’s appeal to the High Court with reference to the 
question of possession, the appeal against the High 
Court’s decree was not argued before their Lordships, 
and under these circumstances the decree of the .High 
Court will stand. The respondents, Durga Prashad 
Singh, Ritu Singh, Laehmi Narayan Rajput and Tori 
Mah ton, must pay the costs of the appeal to His 
Majesty in Council and of their appeal to the High 
Court. Upon the appellant’s cross-appeal to the High 
Court, the High Court made no order as regards the 
costs, and this decree stands. 

Their Lordships will humbly advise His Majesty 
accordingly. 

Appeal allowed. 

Solicitors for the appellant : Barrow, Rogers 4' 

A evill. 

Solicitors for the respondents 1 to 4: T. L. Wilson 
4- Co. 

J. V. w. 
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APPEAL FROM ORIGINAL CIVIL 


'ore Sanderson C. J, and Moo leer jee J. 


vlADHORAM HUKDEO DAS 


G. 0. SETT 


Sale of Goods— Vendor and purchaser— C. I. F. Contract— Payment to he made 
after goods had l een landed— Breach of Contract— Failure of vendors 
to deliver bill of lading or goods— Contract of affreightment— Property 
consigned on enemy vessel — War declare l whilst cargo at sea — Captur e 
of vessel and cargo — Adjudication by Prize Court — Condemnation of 
vessel— Release of cargo — Effect of war on executory contract — 
Impossibility of performance — Void contract — Cojitracl Act (IX of 
1872), s- 66. 

On the 2nd February, 1914, the defendant firm agreed to sail to the 
plaintiffs 150 tons of basic steel bars under a c. i f. contract, free Hooghly. 
The shipments were to be made in June, July and October and delivery to 
be completed within three days from the date of the landing of the goods. 
Furthermore, it was agreed between the parties that 45 da}^’ credit from 
the date of the delivery of the goods should be allowed to the plaintiffs. 
In respect of the July shipment, the gojds which consisted of partly 
Belgian and partly German manufacture, were shipped on the 2nd July T 
19 1 4, from Antwerp per s.s. Steinturm , a German steamer. On the 4th 
August, 1914, when war was declared between England and Germany, the 
s.s. Steinturm was at sea. She was subsequently captured with her 
cargo by a British cruiser and taken to Colombo for adjudication. The 
Prize Court condemned the vessel but released the cargo, which was brought 
to Calcutta at the expense of Government. The Government, thereupon, 
notified the vendors that the goods had arrived and the latter immediately 
communicated with the purchasers asking them to take delivery of the 
goods on payment of certain extra charges to Government. The plaintiffs 
having refused to do so, the goods were sold by the defendants on 
purchasers’ account and risk. In a suit for breach of contract and for 
damages : - 

Held, that the variation of the terms as to the time of payment did 
not alter the nature of the contract as a c. i. f. contract. 


^Appeal from Original Civil No. 36 of 1916 in Suit No. 353 of 1915, 
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• Held, also, that it was an implied part of the contract of the 2nd 
February, 1914, that the defendants should procure a contract of affreight- 
ment under which the goods would be delivered in the Hooghly. 

Held, also, that the contract between the plaintiffs and the defendants 
included the performance of an act '[viz., the procuring of the contract of 
affreightment under which the goods would be delivered in the Hooghly) 
which after the contract was made became impossible by reason of the 
outbreak of war, within the meaning of section 50 of the Indian Contract 
Act and consequently the contract of the 2nd February, 1914, was void. 


1917 

Madhoeam 

Hurdeo 

Das 

v. 

G. C. Sett. 


Appeal by Madliorani Hurdeo Das, the defendant 

firm. 

G. C. Sett and B. R. Sett carried on business in co- 
partnership as dealers in iron goods in Calcutta. On 
the 2nd February, 1914, the firm of Madhoram Hurdeo 
Das wrote to them as follows : — 

“ We be,' to enter as having sold you through Broker, P. ST. Mukerji, 
ISO tons basic steel bars with usual 10 per cent. 2nd class extras at £5-7-6, 
par ton c. i. £,, i . e free Hooghly. Shipment in three monthly lots 
commencing June, i.e., June, July, August, 1914. Delivery to be complet- 
ed within three days from the date of the landing of the goods. Terms 
45 days’ credit from the date of the delivery of the goods, failing which 
due date will be calculated from the due date of the delivery, i.e., three 
days from the landing of the goods. 

This sale is made on the basis of the existing terms and conditions in 
the contracts for this class of goods as are current in the market. Interest 
at the rate of 8 percent, per annum to be charged on any money unpaid 
after the due date and rebate for payments before the due date will be 
allowed at the same rates. You have the option to have the goods weighed 
•so as to arrive at the actual weighment and in that case you shall have 
fco notify us, so that we may make necessary arrangements to have our 
man present. But in any case, claim for weighment will not be entertain- 
ed, if made after three days after the arrival of the goods in your godown 
from the jetty, and the invoice weight shall be accepted by you as the 
dorrect one. Please confirm.” 


This letter formed the basis of the contract between 
the parties. The June shipment arrrived per s.s. 
Franke?ifels in due time, but the purchasers having 
failed to pay and take delivery of the goods under that 
shipment, a suit was subsequently instituted and 
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decreed in favour of the vendors against the pur- 
chasers on the 26th January, 1915. 

I n respect of the July shipment, the goods were 
purchased from the Belgo-Asiatic Trading Co., and 
were shipped by them from Antwerp per S.S. Stein- 
turm, a German steamer, on the 2nd July, 1914, 
and consisted of partly Belgian and partly Gennan 
manufacture. War broke out between England and 
Germany on the 4th August, 1914, when the S.S. 
Steinturm was at sea. She was subsequently 
captured by a British cruiser and was taken for 
adjudication to Colombo, where, on the 25th August, 
1914, on the application of the Solicitor-General on 
behalf of the Crown for an order that the ship be 
handed over to the custody of the Principal Collector 
of Customs, the Judge of the Prize Court ordered 

« That the following undertaking and decree be entered of record, 
namely : 

The Solicitor-General on behalf of the Crown undertakes that the Crown 
will restore the ship to its present place, whenever it is called upon to do 
so by this Court if the Government of Ceylon on behalf of the Crown are 
allowed to take charge of the ship ; and moves that the Crown be allowed 
to take charge of the ship on these terms. 

It is ordered and decreed that the application be allowed, and that the 
Marshal be directed to let the Government of Ceylon have possession of the 
ship, after the cargo, goods, wares and merchandise have been warehoused. 

It was further directed that the Marshal shall require from any person 
taking over the ship on behalf of the Government an authority to do so 
signed by His Excellency the Governor, or by the Colonial Secretary.” 

Oil the 31st August, 1914, the purchasers wrote to 
the vendors stating that they had come to under- 
stand that the July shipment had arrived by the S.S. 
Steinturm , that the vendors had not advised them at 
all about the goods, and that, if the vendors failed to 
deliver the invoices to them at once they would place 
the matter in the hands of their Solicitors. 

On the 2nd September, 1914, the Prize Court 44 on 
hearing the Attorney-General on behalf of the Crown 
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a«d on considering the motion for an order to make 
arrangements for the warehousing at Calcutta of all 
cargo on board The Steinturm made the following 
order : — 

The Marshal be authorised for the purpose of the warehousing of the 
cargo, to put the cargo in the hands of the Crown, the Attorney-General 
undertaking on behalf of the Crown that in the event of the cargo or any 
part of it being for this purpose removed out of the jurisdiction of the 
Court, it shall be brought back within the jurisdiction upon the order of the 
Court.” 

Towards the end of September, 19! 4, the vendors 
wrote to the purchasers, enclosing copies of three in- 
voices in connection with the July shipment and asked 
them to keep themselves in readiness to pay for the 
goods in cash against shipping documents on arrival of 
the steamer as they, the vendors, were not responsible 
for any shortage On the 2nd October, 1914, the pur- 
chasers replied stating that they found a mistake had 
been committed in the invoice as regards the weight 
and called upon the vendors to correct the invoice. 
The vendors on the same day wrote to say they were 
not liable to make any corrections. 

On the 19th November, 1914, the President of the 
Prize Court made the following order that, inasmuch 
as the steamer contained general cargo sent to Madras, 
Calcutta and Chittagong, 

“In the event of the Crown in the exercise of its powers under the said 
order of the Court conveying the said cargo to Madras and Calcutta, 
respectively, the Crown be authorised to recover against all cargo released 
f an( l delivered at Madras and Calcutta the following expenses, that is to 
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say- 


(a) in respect of freight Rs. 15*5 per ton weight or measure ; 

(b) in respect of agency charges, such, reasonable expenses as may be 

incurred.” 


He further ordered that, 

“ the steamer should not depart from Colombo until the expiration of a 
period of 21 days from the date of this order. 

A statement of the substance of this order be prepared by the Registrar 
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1917 and supplied to the Attorney-General who will undertake the responsibility 

of securing its adequate advertisement in India.” 

M Hurdeo Messrs. Graham & Co., Merchants of Calcutta, were 
T employed as agents on behalf of the Crown to give 
G. c. Sett, delivery of the goods consigned to Calcutta to the 
consignees. They, thereupon, communicated with the 
vendors in respect of their goods which had been 
shipped by the S.S. Steinturm. The S.S. Steinturm 
arrived in Calcutta on the 2nd January, 1915, and the 
vendors immediately wrote informing the purchasers 
and requested them to take delivery of the said goods 
as early as possible. Two days later the vendors 
wrote to the purchasers asking for payment and giving 
them notice of the resale of the goods on purchasers’ 
account if the payment was not made immediately 
on receipt of this letter. On the same day the pur- 
chasers replied through their attorneys that they were 
prepared to pay for and take delivery of the goods 
with the exception of 22 pieces of basic steel bars 
mentioned in the invoice, owing to an over-statement 
in their weight, on the bill of lading for the same 
being made over to them, and that if the vendors failed 
to do so they, the purchasers, would not be liable for 
any wharf rent, if incurred. On the 8th January, 191o, 
the purchasers’ attorneys wrote to the vendors offering 
to pay the full price of the July shipment on receiv- 
ing the bills of lading and other documents relating 
to the goods and also to pay the necessary charges 
for obtaining delivery of the goods from the jetties. 
This was followed by another letter from them on the 
19th January, 1915, tendering Rs. 4,870, being the price 
of the July shipment, including the usual charges and 
calling upon the vendors to hand over to the purchas- 
ers the bills of lading and other documents relating- 
to the said goods to enable them to obtain delivery. 
In this letter it was further stated that on the vendors 
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failing to do so, the purchasers would hold them 1917 
liable for all losses, damages, costs and charges which madhoram 
the purchasers might suffer or would be put to by Hurdeo 
reason of the default. In the meantime the goods 
had been delivered by Messrs. Graham & Co. to the ^-C. Sett. 
vendors and on the 27th January, 1915, the vendors’ 
attorneys wrote to the purchasers’ attorneys as 
follows : — “ As arranged my clients are now ready to 
deliver the goods demanded by you on receipt of the 
• price, godown rent and charges.” In reply to this the 
purchasers’ attorneys wrote on the 4th February, 1915, 
denying the arrangement, but stating that the purchas- 
ers were still ready and willing to pay the price of 
the goods and the duty, landing and proper charges 
in respect thereof, as was usual in the case of deliver- 
ies ex jetty. On the same day the vendors’ attorneys 
gave notice to the purchasers’ attorneys that if the 
goods were not taken delivery of by their clients with- 
in three days, the vendors would resell the goods on 
purchasers’ account and risk. On the 9 th February, 

1915, the vendors’ attorneys again wrote to them 
stating that the price and charges to be paid were 
mentioned in the bill sent to the purchasers and that 
in addition to this the put chasers "would have to pay 
godown rent and cartage, etc. The notice of resale 
within three days was also repeated in this letter. On 
the 12th February, 1915, the purchasers wrote denying 
any bills had been submitted to them for payment and 
refusing to pay godown rent and other incidental 



charges. On the 23rd February, 1915, the vendors 
sent the purchasers their bill for the goods ex 
S.S. Steinturm and on the 8th March, 1915, the 
purchasers’ attorneys wrote to the vendors’ attorneys 
asking for a statement of the charges the vendors 
claimed in respect of the said goods and stating that 
if these charges were reasonable and proper the 
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purchasers would take delivery of the goods. Iu 
reply to this, on the 10th March, 1915, the vendors’ 
attorneys wrote that their clients had sold the goods 
to , a third person. The purchasers, thereupon, institut- 
ed a suit against the vendors on the 18th March, 1915. 
On the suit having been decreed by Mr. Justice 
Chaudliuri, the defendants appealed. 

Mr. C. 0. Ghose (with him Mr. B. 0. Milter and 
Mr. K. P. Khaitan ), for the appellants. The contract 
in suit was a c. i. f. contract. On the outbreak of war 
between England and Germany and the seizure of the 
vessel and her detention with her cargo by the Gov- 
ernment at Colombo the contract of affreightment 
between the appellants and the German shipowners 

came to an end and the appellants could not insist on 

the voyage being continued by the latter to the Port 
of Calcutta. The contract of affreightment having- 
ceased to exist, the contract in suit must be held to 
have become void under s. 56 of the Contract Act. 

Arnholcl Karberg § Co. v. Blythe , Green , Jourdxin 

Co., Theodor Schneider 8f Co. v. Burgett $ Newsam 
(1) was relied on. The incidents of an ordinary c. i. f. 
contract as set out in Biddell Brothers v. E. Clemens 
Horst Company (2) were modified in the present case 
where the goods were to be delivered to the respond- 
ents at the port of destination, and the payment of the 
same was to be made not against documents, but 
against goods 48 days after they had been landed. 
Arnhold Karberg $ Co. v. Blythe, Green, Jourdxin $ 
Co., Theodor Schneider Co. v. Burgett # Newsam (3) 
dealt specifically with the point that the documents 
ought to have been tendered to the vendee imme- 
diately on their arrival. In the present case there 

(1) [1915] 2 K. B. 379 ; (2) [1911] 1 K. B. 214. 

[1916] 1 K. B. 495. (3) [1916] 1 K. B. 495. 
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v^as no obligation on the appellants to tender to the 
respondents the documents in respect of the goods in 
contract. Moreover, the. documents had become in- 
effective on account of the contract having become void. 


This was not a temporary embargo, bat a hostile 


(1) (1804) 5 Rob. Admir. 233. (2) [1916] P. 195. 

(3) (1904) 9 Com. Cas. 170. 
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seizure. Boedes Lust (1) was referred to. The subse- 
quent delivery of the goods to the appellants by the 
Prize Court freed them from all the incidents of the 
contract in suit. Assuming that the contract did not 
come to an end and was subsisting on the date the 
goods arrived in Calcutta and that the respondents 
were entitled to demand the delivery of the goods 
on payment of the contract price, the respondent 
must bear the extra charges to Government : see The 
Corsican Prince (2) in support of this contention. In 
Acme Wood Flooring Co ., Ld. v. Sutherland Tnnes 
Co., Ld. (3) the extra charges fell on the vendor on 
account of the insertion of the “ London Clause ” in 
the contract. Had this special clause not existed, the 
purchaser would have had to pay it. Moreover, under 
the provisions of sections 67 and 70 of the Contract 
Act the appellants who could only get delivery of the 
goods under the contract by payment of the extra 
charges were entitled to be reimbursed by the res- 
pondents. The word “ free ” in the contract did not 
mean that in extraordinary circumstances if any extra 
charges had to be paid for the goods, such charges 
would fall on the appellants. On the delivery of the 
goods to the carriers the property in the goods passed 
to the purchasers. The risk having thus passed to the 
respondents, they were clearly bound to pay the 
appellants the extra charges. Lastly, the correspond- 
ence between the parties after the date when the 
contract came to an end could not be treated as 
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anything but a new offer which the respondents did 
not accept. 

Mr. S. It. Das (with him Mr. B. L. Mitter ), for the 
respondents. There was no doubt that the contract 
was an ordinary c. i. f. contract with certain differ- 
ences. Although the appellants’ case was that they had 
intended as early as the 2nd July, 1914, to appropriate 
these goods to the contract in suit, it was necessary for 
the respondents to have assented to the appropriation. 

As a matter of fact the respondents did not assent to c 
the appropriation till after war was declared and the 
goods had been released by the Prize Court at Colombo 
and the respondents had received intimation of it. 
Furthermore, the bill of lading was in the name of 
the renders and the goods under it would not have 
become the property of the respondents until they 
had been delivered over to them. The law in India 
on assent being given to the appropriation and ascer- 
tainment of goods under the contract was contained 
in s. 83 of the Contract Act. See Pollock & Mulla’s 
Contract Act, 3rd Edn., p. 377. See also Mirabita v. 
The Imperial 0 Homan Bank (1). There was no agree- 
ment that the goods were to be of German manu- 
facture or to be brought out in a German vessel. The 
outbreak of war, therefore, did not affect the respon- 
dents’ contract. The first intimation the respondents 
had about the goods was when the Prize Court decided 
that the s.s. Steinturm was condemned and the 
cargo released. The declaration of war would have 
put an end to the contract in suit only in the case 
where prior to such declaration these goods had been 
appropriated to the respondents and the appropria- 
tion assented to by them. The appellants were not 
entitled to say after the 2nd January, 1915, when the 
goods arrived in Calcutta, that these goods were not 


(1) (1878) 6. B. 3 Ex. D. 164. 









tiie property of the respondents on the ground that 1917 
the contract in suit had come to an end on the deciara- madhokam 
tion of war, making the hill of lading an ineffective Huedeo 
document. Had these goods not arrived in Calcutta, ^ 
it might have been different. The subsequent corre- g - c - Sett - 
spondence between the parties, the offer of the goods 
on the 2nd January, 1915, by the appellants to the 
respondents, their appropriation of the same to the 
respondents and the assent of the respondents to this 
appropriation, all shut the appellants out from their 
defence. There was, therefore, nothing to prevent the 
goods being delivered to the respondents on the 2nd 
January, 1915. As regards the illegality of the docu- 
ments, this" must always be considered at the time of 
their tender, In re Weis Sf Co., Limited and Credit 
Colonial el Commercial (Antwerp) (1) was referred fo- 
under this contract the respondents were not entitled 
to recover from the appellants the extra charges on the 
goods payable to Government, especially as the bill of 
lading was in the name of the appellants and had 
not been made over by them to the respondents, 
when the latter had asked for them. 

Mr. C. C. Chose , in reply. The only questions 
were what were the liabilities under the contract of 
the 2nd February, 1914, which the appellants had 
undertaken to perform, and were the appellants 
prevented from carrying out the contract. On the 
declaration of war the contract in suit became void 



and the goods arrived in Calcutta completely freed 
from the incidents of that contract ? The original bill 
of lading as evidence of title to the goods and as 
evidence of contract of affreightment to carry goods, 
had entirely perished, because the contract had ceased 
to exist in respect of an integral part of a c. i. f- 
contract and in law the goods had undergone a total 
(1) [1916] 1 K. B. 346, 
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1917 transformation after the 4th August, 1914. This 
Madhokam document was serviceable only for the purpose of 
Hukdeo identifying the goods that were shipped from Antwerp _ 
a Conditions had been imposed on the goods in Colombo 
G. C. Sett, py ^] ie Prize Court and from Colombo the voyage had 
to be performed by a different person, viz., the Crown. 
Ireland v. Livingston (1) was referred to. 

Cur. adv. vult. 


Sanderson C.J. This is an appeal by the defend- 
ants Madhoram Hurdeo Das against the decision of 
Chaudhuri J., whereby he gave judgment for the 
plaintiffs for Its. 2,500 as damages for breach of con- 
tract and costs. 

The contract was contained in a letter written by 
the defendants to the plaintiffs and dated 2nd February, 
1914, as follows 

‘•Calcutta, 2nd February, 1914. 
u Messrs. G. C. Sett and R. B. Sett, 

Calcutta. 

a Dear Sirs, 

We beg to enter as having sold you through broker P. N. Mukherjee 
150 tons basic steel bars with usual 10 per cent. 2nd class extras at 
£ 5-7-6 per ton c. i. f., i.e., free Hooghly. Shipment in three monthly 
lots commencing June, i.e., June, July, August, 1914. Delivery to be 
completed within three days from the date of the landing of the goods. 
Terms 45 days’ credit from the date of the delivery of the goods failing 
which due date will be calculated from the due date of the delivery, i.e., 
three days from the landing of the goods. 

This sale is made on the basis of the existing terms and conditions in 
the contract for this class of goods as are current in the market. Interest 
at the rate of 8 per cent, per annnm to be charged on any money unpaid 
after the due date and rebate for payments before the due date will be 
allowed at the same rates. You have the option to have the goods weighed 
so as to arrive at the actual weighment and in that case you shall have to 
notify us, so that we may make necessary arrangements to have our man 
present. But in any case, claim for weighment will not be entertained, if 
made after three days after the arrival of the goods in your godowns from 

' (1) (1871) L, R. 5 E. & I. App. 395. 
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the jetty, and the invoice weight shall be accepted by you as the correct 
one. Please confirm. 

Yours faithfully, 

Madhoram Hurdeo Das.” 

The July consignment was shipped by the Belgo- 
Asiatic Trading Company, from whom the defend- 
ants had bought the goods, on the 2nd July, 1914, at 
Antwerp on board the s.s. Steinturm which was a 
German vessel. Some of the goods were made in Bel- 
gium, others were made in Germany as appears from 
the invoices in respect of the goods. Neither the bill 
of lading nor the Policy of Insurance was produced in 
Court, but it was assumed for the purpose of the appeal 
by both sides that the bill of lading was made out in 
the name of the defendants and that the contingency 
which happened, viz., the capture and condemnation 
of the ship and the consequent expenses were not 
covered by the Policy of Insurance. 

At the time of the declaration of War against 
Germany, namely, on the 4th August, 1914, The Stein- 
turm was at sea, and at some time subsequently, which 
has not been proved, she was captured by a British 
ship and taken to Columbo. The Steinturm was 
condemned by the Prize Court, but the cargo in ques- 
tion was released and inasmuch as the ship was carry- 
ing a general cargo consigned to Madras, Calcutta and 
Chittagong, it was ordered on the 19th November, 1914, 
by the Prize Court that in the event of the Crown in 
the exercise of its powers under a previous order dated 
2nd September, 1914, consigning the said cargo to 
Madras and Calcutta — the Crown be authorised to re- 
cover against all cargo released and delivered at 
Madras and Calcutta in respect of freight Rs. 15-5 per 
ton and in respect of agency charges such reasonable 
expenses as might be incurred. 

Consequently the consignment in question was 
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carried in The Steinturm under the above men* 
tioned order and arrangement to Calcutta and arrived 
there on or about the 2nd January. 1915, the freight for 
the carriage from Colombo to Calcutta was Rs. 818-14, 
as is shown from the bill dated the 23rd February, 
1915 ; in addition there were Rs. 82 for charges in 
respect of release from the Prize Court and other 
expenses in consequence of the capture of The Stein- 
turm and the conveyance of the cargo from Colombo 
to Calcutta. 

The course of events may be taken from the learned 
Judge’s summary of what he describes as the undis- 
puted facts of the case, as follows : — 

“That the plaintiffs failed to pay the price of the 
June shipment and a suit had to be instituted against 
them which was decreed on the 26th January, 1915; 
that copies of three invoices ware sent to the plain- 
tiffs by the defendant firm of the goods per S.S. 
Steinturm. In or about the end of September, 1914,. 
the defendant firm asked the plaintiffs to keep them- 
selves in. readiness to pay for the goods in cash against 
shipping documents on arrival of the steamer. See their- 
letter dated September, 1914. Apparently there 
was a mistake in the invoices as regards the weight, 
and the plaintiffs called upon the defendants to correct 
it, but the defendants stated that they were not liable 
to make any corrections. On the 2nd January, 1915, the 
defendant firm intimated to the plaintiffs that the ves- 
sel bad arrived in port and requested them to take 
delivery of the goods by paying for them as early as 
possible. The cause of fate arrival was the seizure of 
the steamer at Colombo. 

By an order dated 21th August, 1914, on the appli- 
cation of the Crown, the steamer was hande'd over 
by the Colombo Prize Court to the custody of the 
Principal Collector of Customs, and the following- 
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undertaking and decree was entered of record, namely, 

‘ the Solicitor-General on. behalf of the Crown under- 
takes that the Crown will restore the ship to its 
present place, whenever it is called upon to do 
so by this Court, if the Government of Ceylon on 
behalf of the Crown are allowed to take charge of 
the ship, and moves that the Crown be allowed to 
take charge of the ship, on these terms. It is ordered 
and decreed that the application be allowed and that 
the Marshal be directed to let the Government of 
Ceylon have possession of the ship, after the cargo, 
goods, wares and merchandise have been warehoused. 
It is further directed that the Marshal shall require 
from any person taking over the ship on behalf of the 
Government an authority to do so, signed by His 
Excellency the Governor or by the Colonial Secretary/ 
The President of the Prize Court ajjpears to have 
made an order on the 19th November, 1914, that inas- 
much as the steamer contained general cargo semt to 
Madras, Calcutta and Chittagong, it was for the interest 
of all persons concerned that the cargo entitled to 
release, which was consigned to Calcutta, should be 
delivered at Calcutta, it was further ordered that ‘ in 
the event of the Crown in the exercise of its power 
conveying the said cargo to Calcutta the Crown was 
authorised to recover against all cargo released and 
delivered, certain expenses, namely — 

‘In respect of freight JRs. 15-5 per ton, weight or 
measure. 

‘In respect of agency charges, such reasonable 
expenses as may be incurred.’ 

‘And that the steamer was not to depart from 
Colombo until after the expiration of three weeks from 
the date of that order.’ On the 2nd September 1914, 
the Prize Court on hearing the Attorney-General made 
the following order, ‘that the Marshal be authorised 
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for the purpose of warehousing the cargo to put the 
cargo in the hands of the Crown, the Attorney-General 
undertaking on behalf of the Crown that in the event 
of the cargo or any part of it being removed, out of the 
jurisdiction of this Court, it was to be brought back 
within the jurisdiction upon the order of the Court.’ 
What happened, was, that Messrs. Graham & Co., 
Merchants of Calcutta, were employed as Agents on 
behalf of the Crown to give delivery of the goods 
consigned to Calcutta to the consignees. Graham & Co., 
thereupon, communicated with the defendant firm in 
respect of the July shipment of the goods which had 
come out in that steamer, and these goods arrived, as 
stated above, on the 2nd January. The defendant 
firm had to pay certain charges for freight and com- 
mission to Messrs. Graham & Co. for these goods. The 
defendants allege that by the said letter dated 23rd 
February, 1915, they gave particulars of the cost and 
charges iucurred by them in respect of the consign- 
ment including therein the charges occasioned by 
the seizure and release. That prior to that date and 
after the arrival of the goods in Calcutta some corres- 
pondence ensued. The defendant firm wrote to the 
plaintiffs on the 4th January, 1915, -that unless the 
plaintiff firm immediately sent the price of the goods 
of the June shipment, which had already been deliver- 
ed to them, as also the price of the goods per s.s. 
Steinlurm they would be compelled to resell the 
goods on the plaintiffs’ account. The plaintiffs wrote 
on the same date that they were prepared to pay for 
and take delivery of all the goods with the excep- 
tion of 22 pieces of basic steel bar 3 , the weight of 
which had been incorrectly stated in the invoice. 
They said that if they (defendants) failed to make 
over the bill of lading for the goods they would not 
be liable for any wharf rent, if incurred. On the 8th 
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«T anuary, the plaintiffs said that they were prepared to 1917 
pay the full price of the three lots which had come Ma “ am 
per S.S. Steinturm on the defendant firm handing Htodeo 
over to them the bills of lading and other documents. 

They offered to pay the necessary charges for obtain- a c - Sett - 
ing delivery of the goods from the jetties, and asked Sahmmo* 
for information as to the exact amount payable by °- J - 
them. There was no reply to this letter. On the 19th 
January, they offered Rs. 4,370 as being the price of 
the goods including the usual charges. On the 27th 
January, Charu Chandra Bose, attorney for the defend- 
ants, wrote to the plaintiffs’ attorneys the following 
letter: — ‘As arranged my clients are now ready to 
deliver the goods demanded by yon on receipt of the 
price, godowu rent and charges.’ It will be noticed 
this letter was written the day after the decree above 
referred to. It was a consent decree and the defend- 
ants say that terms arranged between the parties were 
that the goods of the July shipment would be taken 
delivery of by the plaintiffs after payment of all dues, 
that Nepal Chander on behalf of the plaintiffs agreed 
to pay all costs in respect of the July shipment) 
freight, etc., that is to say, the extra freight and other 
charges incurred in respect of the consignment. This 
arrangement is entirely denied by the plaintiffs. No 
reply was sent by the plaintiffs to that letter until the 
4th February, 1915, when they said that nothing had 
been arranged as suggested by the defendants. They 
said that the defendants were not entitled to godown 
rent, and refused to pay the same. They complained 
that the defendants had not specified what charges 
they were claiming, and expressed their readiness and 
willingness to pay the price of the goods and the 
duty, landing and proper charges in respect thereof, as 
were usual in the case of delivery ex jetty. On the 
4th February, the defendants’ attorney said that if the 
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goods were not taken delivery of witliin three days, 
the defendants would resell on the plaintiffs’ account. 
Apparently these two letters crossed eacli other. On 
the 9fch February, the defendant firm said that the 
price and charges, to be paid were mentioned in their 
bills sent to the plaintiffs. Over and above that, the 
plaintiffs would have to pay godown rent and cartage 
for the removal of the goods, and unless the plaintiffs 
took delivery of the goods within three days, the 
defendants would resell the goods on the plaintiffs’ 
account and risk. On the 12th February, the plain- 
tiffs denied that any bills had been submitted to them 
for payment and refused to pay godown rent and other 
incidental charges. Nothing further was done by the 
plaintiffs until the 8th March, when their attorneys 
wrote a letter to the defendants’ attorney asking for a 
statement of the charges the defendants claimed in 
respect of the said goods and if they found the same 
reasonable and proper, they would ask the plaintiffs 
to take delivery. On the 10th March, they were 
informed that the defendants had sold the goods to a 
third person.” 

The action was brought for breach of contract 
caused by the failure of the defendants to make over 
the bill of lading or to deliver the goods and the main 
point which was argued in this appeal was not taken 
by the defendants until the trial, when the learned 
Judge allowed the defendants to amend their defence 
as follows : — 

“ With farther reference to paragraph 3 of the plaint 
herein the defendant firm state that the goods forming 
the July shipment referred to in the said paragraph 
were shipped from Antwerp on or about the 2nd day of 
July, 1914, per s.s. Steinturm. On the outbreak of 
War between Iiis Britannic Majesty’s Government and 
the German Empire on the 4th day of August, 1914, 



tS.e said steamer, which was on the high seas, became 1917 
liable to seizure by the Naval forces of His Majesty’s Ma “ am 
G overnment and as a matter of fact the said steamer Horded 
was captured, seized and detained by His Majesty’s D ,f 
Government at or near Colombo and was subsequently c - Sett. 

• condemned with all the cargo on board by the sas^Tsox 
C olombo Prize Court. The defendant firm submit that c - J - 
» on such condemnation of the said steamer and of the 

cargo therein including the said goods, the contract | 

• with the plaintiffs became impossible of perform- 
ance.” 

It is clear from the order of the Prize Court that 
though the ship was condemned the cargo in question 
was not condemned. It was, however, argued that 
although the cargo was eventually released the out- 
break of war rendered the performance of the contract 
of 2nd February, 1914, impossible or at all events it 
rendered the contract of affreightment which was an 
implied part of the contract unlawful and consequent- 
ly by reason of the provisions of section 56 of the 
Indian Contract Act, 1872, the contract was void. 

This defence necessitates an examination of the 
terms of the contract. 

After some discussion during the argument, it 
appeared that there was little, if any, material differ- 
ence between the interpretations placed upon the 
contract by the learned counsel appearing for the 
plaintiffs and defendants : and both argued the case on 
the assumption that the contract was an ordinary 
c. i. f. contract with this variation that the payment 
specified in the contract was not to be made as usual 



against the documents and was not to be made in this 
case until 48 days after the landing of the goods. 
That having regard to the special terms of this con- 
tract it was not the duty of the defendants to hand 
over the documents relating to the goods as soon as 
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the documents arrived, hut that they were entitled fco 
retain them until the goods arrived when it would be 
the duty of the defendants to hand over the documents 
to the plaintiffs for the purpose of taking delivery or 
for the defendants to take delivery themselves in the 
first instance and that payment would become due 48 
days after the landing of the goods. 

The question, therefore, arises what were the inci- 
dents of the defendants’ undertaking in such a con- 
tract. The variation of the terms as to the time of 
payment does not, in my judgment, alter the nature of 
the contract as c. i. f. contract. 

Taking the well-known incidents of such a con- 
tract, the defendants had, firstly , to ship at the port of 
shipment goods of the description contained in the 
contract ; secondly, to procure a contract of affreight- 
ment under which the goods would be delivered in 
the Hooghly ; thirdly, to arrange for an insurance 
upon the terms current in the trade which would be 
available for the benefit of the buyers ; fourthly, to 
make out an invoice; and, finally, to tender these 
documents and by reason of the special terms of this 
contract, to tender such documents upon the arrival of 
the goods. 

It may be assumed for the purpose of this case 
that the goods were of the description contained in the 
contract and that a contract of affreightment was pro- 
cured under which in ordinary circumstances the 
goods would have been delivered in the Hooghly and 
that a sufficient insurance was arranged. 

But it was argued on behalf of the defendants that 
although the goods eventually arrived and were cap- 
able of physical delivery in the Hooghly, they did 
not so arrive under the contract of affreightment pro- 
cured by them in pursuance of their contract of 2nd 
February, 1914, with the plaintiffs. That the original 
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contract of affreightment of which the hill of lading 
w T as evidence came to an end as soon as war broke 
out, that though the goods were in fact carried by The 
Steinturm to the Hooghly, they were carried by 
her, after she had been condemned by the Prize Court 
in Ceylon and under an arrangement made in pursu- 
ance of an order of that Court, by which further 
freight and expenses became charged upon the cargo, 
and that, inasmuch as the defendants could not deliver 
the goods under the original contract of affreightment, 
the performance of their contract was impossible. 

In my judgment this contention should be adopted. 
It was an implied part of the contract of 2nd February, 
1914. that the defendants should procure a contract of 
affreightment, under which the goods would be deli- 
vered in the Hooghly. That contract of affreightment 
was procured and it was represented by the bill of 
lading in the name of the defendants. 

But the operation of war on such a contract of 
affreightment made before, but which remained unexe- 
cuted, at the time the war was declared made the 
further execution so far as the defendants, British 
subjects, were concerned, unlawful, it being a contract 
with an alien enemy, and the contract of affreightment 
thereby become dissolved: Esposito v. Bowden (1). 

Further, the capture of S.S. Steinturm prevented 
the delivery of the goods, under the contract of 
affreightment procured by the defendants in pursu- 



ance of their contract with the plaintiffs, and the 
goods could only be delivered in the Hooghly by the 
payment of further freight and expenses which by the 
order of the Prize Court in Ceylon had become charg- 
ed on the goods. 

The bill of lading which under ac.i.f. contract 


1917 

Madhoram 

Hurdeo 

Das 

v. 

G-. C. Sett. 
Sanderson 

c. j. 


48 


1917 

Mad ho ram 
Hurdeo 
Das 
v. 

G . C. Sett. 

‘Sanderson' 

C. J. 


INDIAN LAW REPORTS. [YOL. XLY 

is tendered by the seller to the buyer would be suth 
as would procure delivery of the goods from the ship. 
In this case the bill of lading, if tendered by the 
defendants, would not by itself have enabled the 
plaintiffs to obtain delivery of the goods' from the 
ship. Something more would have been necessary 
to enable the plaintiffs to get delivery, vis, the author- 
ity of the agents of the Crown which authority could 
only be obtained by the payment of the freight from 
Colombo to the Hooghly and certain other charges. 

For these reasons it appears to me that the contract 
between the plaintiffs and the defendants included 
the performance of an act (v is., the procuring the 
contract of affreightment under which the goods 
would be delivered in the Hooghly) which after the 
contract was made became impossible by reason of the 
outbreak of war, within the meaning of section 56 of 
the Indian Contract Act and consequently- the con- 
tract of 2nd February, 1914, was void. 

I think also that the procuring of the further 
execution of the contract of affreightment which was 
an implied part of the contract of 2nd February, 1914, 
became unlawful by reason of an event which the 
defendants could not prevent, vis ., the outbreak of war 
and consequently the contract of 2nd February, 1914 
became void by reason of the provisions of section 56. 

The learned counsel for the plaintiffs pressed us 
with the argument that the property in the goods 
had not passed to the plaintiffs, by reason of the fact 
that no appropriation of these goods, to which the 
plaintiffs assented, to the contract in question had 
taken place until August or September, 1914, i.e., after 
the capture and condemnation of the s.s. Steinturm 
and that the plaintiffs’ contract, therefore, was not 
affected by the fact that the goods had been carried in 
a German vessel at the outbreak of the war. 
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. I do not think it necessary to express any opinion 
on this point, for in my judgment it is immaterial to 
the question whether the performance of an integral 
part of the contract between the plaintiffs and the 
defendants was rendered impossible or unlawful by 
the outbreak of the war. 

It was further argued that the contract of affreight- 
ment did not relate to the goods the subject-matter of 
the contract of 2nd February, 1914. This point, as far 
as I understand, was not raised at the trial, and I 
think there can be no doubt that the contract of 
affreightment did, in fact, relate to the goods, the 
subject of the contract. 

But then it was said, even if that be so in point of 
fact, it -cannot be said in law that the contract of 
affreightment was in pursuance of the contract 
between the plaintiffs and the defendants until some- 
thing is done which binds the plaintiffs, such as 
assent by the plaintiffs. 

Having regard to what I consider is the material 
question in this case, as intimated already, I cannot 
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the plaintiffs was immaterial and it was merely a 
question of fact whether the contract of affreightment 
did really relate to the subject-matter of the contract 
of 2nd February, 1914, and having regard to the date 
of the invoice, the description and quantities of the 
goods contained therein, there can be no doubt that in 
point of fact the contract of affreightment related to 
the subject-matter of the contract of 2nd February 
1914. 

As already stated the defendants did not take up 
the position now relied upon until the tidal of the 
action and the defendants on the 2nd January, 1915, 
had called on the plaintiffs to take delivery. It was 
contended that the defendants by reason of such 
' '' ' 4 
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1917 action were estopped from relying on the abo^e- 
Madhosam mentioned defence. 

Hdrdko The plain-tiffs were not abLe to point to any respect 
in which they had altered their position by reason of 
G. c. SETT, the alleged representation of the defendants that they 
Sanderson were in a position to give delivery in accordance 
G - J - with the contract, and I do not think that the defend- 
ants are estopped from taking the defence upon which 
they now rely. That defence, for the reasons given 
above, is in my judgment a good one, and, therefore, . 
this appeal should be allowed, and judgment entered 
for the defendants with costs in this Court and in the 
Court of first instance. 

Any extra costs necessitated by the amendment of 
the defence, or costs thrown away by reason thereof 
to be paid by the defendants to the plaintiffs. 

Money in Court to be paid out to the defendants. 


Mookebjee J. This is an appeal by the defendants 
in a suit for damages for breach of contract. On the 
2nd February, 1914, the defendants agreed to sell to 
the plaintiff 150 tons basic steel bars to be shipped 
in June, July and August, 1914, in equal proportions. 
The terms of the contract were set out as follows in a 
letter addressed by the defendants to the plaintiffs : 

44 We beg to enter as having sold you through broker, P. N. Mocker jee r 
150 tons of basic steel bars with usual 10 per cent, second class extras at 
£ 5-7-6 per ton, c. i. f., i.e free Hooghly. Shipment in three monthly lots ? 
commencing June, i.e., June, July . August, 1914, Delivery to be completed 
within three days from the date of the landing of the goods. Terms 45 
days’ credit from the date of the delivery of the goods failing which, due 
date will be calculated from the due date of the delivery, i.e>, three days 
from the landing of the goods. This sale is made on the basis of the 
existing terms and conditions in the contract for this class of goods as are. 
current in the market. Interest at the rate of 8 per cent, per annum to be 
charged on any money unpaid after the due date. and rebate for payments 
before the due date will be allowed at the same rate. You have the option 
to have the goods weighed so as to arrive at the actual weighment, and in 
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that case you shall have to notify us, so that we may make necessary 
arrangements to have our man present. But, in any case, claim for weigh- 
ment will not be entertained if made after three days after the arrival of 
the goods in your godowns from the jetty and the invoice weight -shall be 
accepted by you as the correct one, Please confirm.’’ 

On the 14th February, 1914, the plaintiffs supplied 
the specifications, and on the 19th February the 
defendants sent out an order to the Belgo-Asiatic 
Trading Company of Brussels for supply of the goods, 
which were partly of Belgium and partly of German 
manufacture. The June shipment was received by 
the defendants in due coarse and was delivered to 
the plaintiffs. We are now concerned with the July 
shipment. The goods were shipped from Antwerp on 
the 2nd July,. 1914, in s.s. Steinturm , a German 
steamer, which was on the high seas when war broke 
out between England and Germany on the 4th August, 
1914. The ship was captured by the Naval Forces of 
His Majesty as an enemy ship, and was brought 
before the Ceylon Court of Admiralty. On the 25th 
August, 1914, the ship was condemned as lawful prize, 
but the cargo was released. On the 19th November, 
1914, the Prize Court ordered that, in the event of the 
Crown conveying the cargo to destination, the Crown 
be authorised to recover against all cargo released 
and delivered at Calcutta, the following expenses, 
namely, R.S. 15-5-0 in respect of freight per ton weight 
or measure and such reasonable expenses as may be 
incurred in respect of agency charges. The Govern- 
ment of Ceylon took possession of’ the cargo on behalf 
of the Crown, and Graham & Co. were employed to 
act as their Agents. The goods arrived in Calcutta on 
the 2nd Jfcuary, 1915, and the defendants took delivery 
on payment of freight and agency charges to Graham 
& Co. Meanwhile, the defendants had, on the 30th 
September, 1914, intimated to the plaintiffs that they 
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had received invoices for the goods (copies whereof 
were enclosed) ; no mention, however, was made of 
seizure of the ship ; indeed, there is nothing to show 
that either party was, at that date, aware of what 
had happened. On arrival of the goods in Calcutta, 
there was some controversy between the parties as to 
whether the plaintiffs or the defendants were liable to 
bear the charges imposed by the Prize Court. The 
plaintiffs denied their liability in this respect, with 
the result that the defendants disposed of the goods 
in the market. On the 18th March, 1915, the plaintiff 
instituted the present action for recovery of 
Rs. 3,563-1-6 as damages for failure of the defendants 
to deliver the goods in terms of the contract. The 
defendants resisted the claim substantially on the 
ground that the contract became void when war 
broke out on the 4th August, 1914. 

Mr. Justice Chaudhuri has overruled this conten- 
tion and has given the plaintiffs a decree for damages 
which he has assessed at Rs. 2,500. On the present 
appeal, the defendants have reiterated the ground 
which they urged unsuccessfully in the Court below 
to enable them to escape from liability under the 
contract. The solution of the question raised clearly 
depends upon the nature of the contract and the effect 
thereon of well established legal principles. 

The agreement between the parties constitutes 
what is known as c. i. f. or c. f. i. (costs, freight and 
insurance) contract, subject to an important variation. 
The rights and liabilities of the parties to a c. i. f. 
contract were formulated by Hamilton J. in Biddell 
Brothers v. E. Clemens Horst Go. (1), in the following 
terms which were approved by Kennedy L. J. in his 
celebrated dissentient judgment in the Court of Appeal 
Biddell Brothers v. E. Clemens Horst Co. (2) which 
(1) [1911] 1 K. B. 214. (2) [1911] 1 K B. 934, 954. 
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■was upheld by the House of Lords and characterised 
by Lord Loreburn L. C. as a remarkable judgment 
illuminating the whole field of controversy: E. Clemens 
Horst Co. v. Biddell Brothers { 1). “A seller under 
a contract of sale containing such terms has, firstly , 
to ship at the port of shipment goods of the description 
contained in the contract ; secondly, to procure a 
contract of affreightment under which the goods will 
be delivered at the destination contemplated by the 
contract ; thirdly, to arrange for an insurance upon 
the terms current in the trade which will be available 
for the benefit of the buyer ; fourthly , to make out an 
invoice as described by Blackburn J. in Ireland v. 
Livingston (2), or in some similar form; and, finally, 
to tender these documents to the buyer, so that he 
may know what freight he has to pay and obtain 
delivery of the goods, if they arrive, or recover for 
their loss if they are lost on the voyage. Such terms 
constitute an agreement that the delivery of the goods, 
provided they are in conformity with the contract, 
shall be delivery on board ship at the port of shipment. 
It follows that, against tender of these documents, the 
Bill of Lading, Invoice and Policy of Insurance which 
completes delivery in accordance with that agree- 
ment, the buyer must be ready and willing to pay the 
prices.” \_See also, Houlder Brothers v. Public Works 
Commissioner (3).] In the case before us, there was 
this departure from the normal incidents of a c. i. f. 
contract that the payment was to be made, not against 
the documents, but forty-eight days after the goods 
had been landed. It follows accordingly that the 
defendants were under no obligation to hand over 
the documents to the plaintiffs immediately on receipt 
thereof; they could tender the documents on arrival 

(1) [1912] A. C. 18, 22. (2) (1871) L. R. 5 H. L. 395,406. 
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of the goods, or might take delivery themselves au.d 
make over the goods to the plaintiffs. The defendants 
argue that, in these circumstances, the contract 
became void on the 4th August, 1914, inasmuch as, 
G. Cjsett. ou t j iat date> Qne esgeatia i element thereof, namely, 
Mookebjeb the contract of affreightment became unlawful by 
reason of the outbreak of the war and consequently 
void. This contention raises the question of the 
effect of the outbreak of war on an executory contract 
made with an alien enemy before the war. Such a 
contract is avoided or dissolved by the outbreak of 
war, if it enures to the aid of the enemy [ Furtado 
v. Rodgers (1) ]* or if it is in its nature incapable of 
suspension [Grisivoldv. Wadding to n(Z) ]. A contract 
is deemed in its nature incapable of suspensiou if its 
proper performance necessitates intercourse with the 
enemy during the war: [ Esposito v. Bowden (3) 
and The William Bagaleg (4) ] or where time is of 
the essence of the contract, or the parties cannot, on 
conclusion of peace, be made equal New York Life 
Insurance Co. v. Statham (5) and Janson v. Brief ontein 
Consolidated Mines, Limited (6). The principle 
which underlies this doctrine is best stated in the 
words of Lord Tenterden quoted by Willes J. in 
Esposito v. Bowden (3). “ Another general rule of law 
furnishes a dissolution of these contracts (i.e., for 
carriage of goods in merchant ships) by matter 
extrinsic. If an agreement be made to do an act law- 
ful at the time of such agreement, but afterwards and 
before the performance of the act the performance 
be rendered unlawful by the Government of the 
country, the agreement is absolutely dissolved. If, 

(1) (1802) 3 Bos. & Pul. 191 • (4) (I860) 5 Wallace 397, 407. 

6 R. R. 752. f 5 -i ri87<n 98 TT s 91 
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therefore, before the commencement of a voyage, I9i7 ffl 

war or hostilities should take place between the madhoba « n 

State to which the ship or cargo belongs and that Hurdeo ■ 

to which they are destined, or commerce between 9 

them be wholly prohibited, the contract for convey- c - Sktt ' j 

ance is at an end, the merchant mast unload his Mookebtke . 
goods, and the owners find another employment J ' 
for their ship; and probably the same principles ! 

would apply to the same events happening after 
* the commencement and before the completion of the 1 

voyage”. Chancellor Kent adopts the same conclu- J 

sion for the reason that war making performance 
unlawful or impossible either before or after its j 

commencement dissolves the contract of affreight- 1 

ment. “The contract of affreightment may be dis- 1 

solved without execution, not only by the act of the 
parties, *but, in many cases, by the act of the law. ' 

If the voyage becomes unlawful or impossible to be 
performed, or if it be broken up, either before or 
after it has actually commenced, by war or inter- 
diction of commerce with the place of destination, 
the contract is dissolved. There is no difference in 
principle between a complete interdiction of com- 
merce which prevents the entry of the vessel, of a 
partial one, in relation to the merchandise on board, 
which prevents it being lauded. The contract of 
affreightment in respect to the goods is dissolved, for 
the shipper cannot demand the delivery of the goods 
if the landing of them would expose the vessel to 
seizure. And if the voyage be broken up by capture 
on the passage, so as to cause a complete defeasance of 
the undertaking, the contract is dissolved, notwith- 
standing a subsequent recapture ”. (Commentaries. 

Yol. Ill, page 218 ; see also Yol. I, page 66. The 
contrary rule seems to have been formulated ip 
the French Code de Commerce, sections 276, 277.) 



56 

1917 

Madhoram 
Hurd bo 
Das 
u. 

G. 0. Sett. 

Mookerjee 

J. 


INDIAN LAW REPORTS. [YOL. XLY. 

This was recognised in Avery v. Boivden (1) which 
shows that a contract of affreightment may at once 
become void by the declaration of war. [See note to 
Glemonston v. Blessig (2)]. 

The doctrine that a contract entered into before 
war is dissolved by the outbreak of war, when its 
performance would involve “ trading with the enemy,” 
has been recognised in the recent cases of Duncan r 
Fox Sf Go. v. Schrempft Sf Bonke (3), Arnhold 
Karberg § Go. v. Blythe , Green, Jour dain Go. (4), 
The Parchim (5) and an instructive application is 
f urnished by the decision in JSfissim Isaic Bekhor v. 
Haji Sultanali Shastary (G), which further adopts 
the view taken in G. Groom, Ld. v. Barber (7), that the 
seller is not bound in a c. i. f. contract to provide 
the purchaser with a policy covering war risks. 
The decision In re Weis Go. (8) is not in conflict 
with the principle already enunciated, and is clearly 
distinguishable on the ground that the goods had been 
captured by the enemy before tender of the docu- 
ments. I see no escape from the position, in the case 
before us, that the contract of affreightment was dis- 
solved on the date of the outbreak of the war as the 
sellers could not thereafter insist on its performance 
by an alien enemy. In this view, the conclusion is 
inevitable that the contract for supply of goods also 
became void on that date. 

The plaintiffs contend, however, that no question 
of the complete execution of the contract of affreight- 
ment properly arises in this case, inasmuch as the 

(1) (1855) 5 E. & B. 714 ; 

(1 856) 6 E. & B. 953. 

(2) (1855) 11 Exch. 135 ; 

105 R. R. 451. 

(3> [1915] 1 K. B. 365 ; 

[1915] 3 K. B. 355. 


(4) [1915] 2 K. B. 379, 386 ; 

[1916] 1 K. B. 495. 

(5) (1915) 1 Trehern P. 0. 579. 

(6) (1915) I. L. R. 40 Bom. 11. 

(7) [1915] 1 K. B. 316. 

(8) [1916] IK. B. 346. 
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goods were in fact ultimately brought to their desti- 1917 
nation by s.s. Steinturm. This argument is ob- madhoram 
viously fallacious. The substance of the matter is Htodeo 
that the goods were not and could not be carried to v , 
the port of destination under the original contract of G - Ss T,r - 
affreightment. This is manifest from the proceedings Mookerjee 
in the Prize Court. The ship and cargo were seized, J • 

and although the ship alone was condemned while the 
cargo was released, the release was conditional on the 1 

•payment of freight and charges as determined by the 
Prize Court. That the cargo was properly released 
is clear from the decision in He Cargo S.S. Happen 
felsil), as the property in the cargo had at the time of 
capture vested in the consignees, British subjects. 

[See the observations of Kennedy L. J. in Riddell 
Bros.'v. Clemens Horst Co. (2)]. But it is clear that the 
Prize Court and the Prize Court alone had jurisdiction 
to determine the question of freight and the conditions 
whereon the cargo should be released : The Corsican 
Prince (3). As explained by Sir Samuel Evans, the 
Prize Court deals with such claims in accordance with 
the Law of Nations and upon equitable principles, 
freed from contract which almost always cease to have 
effect upon capture or seizure, by reason of the non- 
appearance or non-completion of the contract of 
affreightment; it may, indeed, discard the contract 
rate altogether even as a basis for assessment or 
calculation: The Twilling Higet\ 4). It is further 
indisputable that where the ship is condemned, bat 
the goods released, the Crown is entitled to impose the 
payment of freight as a condition of their release, and 
has a lien on them till it is paid : The Fortuna (5), The 

(1) (1914) I. L. R. 42 Calc. 334. (4) (1804) 5 Rob. 82 ; 

(2) [1911] 1 K. B. 934, 956. 1 Eng. P. Cas. 430. 

(3) [1916] P. 195 ; (5) (1802) 4 Rob. 278 ; 

(1915) 1 Trehern P. C. 178. 1 Eng. P. Cas. 392. 
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1917 Diana (l), The Vrow Anna Catharina (2), The Vrcftjo 
Henrica (3), The Roland (4), and The Parchim (5). 
Consequently, the fact that the goods were brought 
to Calcutta ultimately by s.s. Steinturm is of no 
G. Q. Sett, assistance to the plaintiffs ; it was essentially a new 
Mookerjee voyage under new conditions ; it was in no sense a 
continuation of the original voyage in fulfilment of 
the contract of affreightment • in the language of 
Chancellor Kent, that voyage was broken up by cajiture 
so as to cause a complete defeasance of the under- 
taking. The original bills of lading would be of no 
avail whatever, unless the consignee complied witli the 
conditions imposed by the Prize Court. They would 
be useful for identification of the consignee in. whose 
favour the Prize Court had decided to release the 
goods, but they had ceased to be operative legal docu- 
ments, and delivery on their basis could not be claimed 
as a matter of right. I hold, accordingly, that the 
contract of affreightment and therewith the c. i. f. 
contract of sale became void on the 4th August 1914. 
Consequently, the rights and liabilities of the parties 
thereafter must be determined with reference to the 
second paragraph of section 56 of the Indian Contract 
Act. I hat paragraph, so far as it applies to the present- 
case, provides that a contract to do an act, which, after 
the contract is made, becomes unlawful by reason of 
some event which the promisor could not prevent’ 
becomes void when the act becomes unlawful. As 
pointed out in Karl Ettlinger v. Chagandas (6), this 
provision deals with a case where the act to be done 
was at the time the contract was made lawful, but a 

(1) (1803) 5 Bob. 60 ; (3) (1803) 4 Rob. 343 ; 

1 Eng. P. Cas. 424. 1 Eng. P. C. 390. 

(2) (1806) 6 Rob 269 ; (4) (1915) 1 Trehern P. C. 188. 

1 Eng. P. 0. 552. (5) (1915) 1 Trehern P. C. 579. 

(6) (1915)1. L.R. 40 Bom. 301. 
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legal prohibition has supervened before the perform- 
ance of the contract. In such a case, the contract 
becomes void, and no question of damages for breach 
thereof arises. The plain language of section 56 thus 
renders unnecessary a discussion of the refined distinc- 
tions observed in English law in cases of impossibility 
of performance, as illustrated by the recent decisions 
in Horlock v. Beal (1) and F. A. Tamplin Steamship 
Co., Ld. v. Anglo-M'exican Petroleum Products Co. 
Ld. (2). 

From this standpoint, the correspondence between 
the parties as to the delivery of the goods is of no 
assistance to the plaintiffs. The defendants, no doubt, 
at one stage offered to deliver the goods to the plain- 
tiffs on certain terms on the assumption that the 
contract was then in fall operation. The proposed 
terms, however, were not accepted ; there was thus 
no new agreement, nor did the principle of estoppel 
become applicable, as the plaintiffs are not shewn to 
have altered their position in any manner by reliance 
on the conduct of the defendants. The claim of the 
plaintiffs is thus based on an alleged breach of an 
agreement which had become void long before the 
date when the breach is said to have taken place. In 
my opinion such a claim cannot be sustained. 

On these grounds, I agree that this appeal must be 
allowed and the suit dismissed with costs. 

■ M -* Appeal allowed i suit dismissed. 

Attorneys for the appellants : Debi Prasad Khaitan. 

Attorneys for the respondents : Fox $ Mandal. 

(1) [1916] 1 A. C. 486. (2) [1916] 2 A. C. 397. 
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APPEAL FROM ORIGINAL CIVIL. 


1917 
Feb, 11. 


Before Sanderson C.J \ and MooJcerjee J. 

NANDALAL MULLIOK 

V. 

PANCHAN AN MUKERJEE.* 

R ev i ew — Procedure and Practice— Discovery of new and important matter 
of evidence— Character of evidence — Trial of issue Appeal against 
order granting review ~ — Civil Procedure Code (2tc£ V of loos') 0. 
XL III, r. 1 (»■)/ 0. XLVII ; rr, 1 , 4, 7 , 8. 

The plaintiff obtained a decree in a suit instituted against the defendant. 
Subsequently, the defendant applied for a review of the decree on the 
ground of the discovery of new and important matter of evidence, which 
was not within his knowledge and could not be produced by him at the 
trial, and obtained a Rule calling upon the plaintiff to show cause why the 
said decree should not jbe reviewed and why this suit should not be set 
down on the peremptory list of suits for hearing. Upon the Rule coming 
On for hearing, the Court directed an issue to be tried as to the new and 
important matter discovered after the judgment in this case. This issue 
having come on for trial, the Court decided the issue in favour of the 
defendant and the Rule was made absolute. 

Held, that this application for review was not granted in contravention 
to rule 4 of 0. XLVII of the Civil Procedure Code, and it was not 
possible for the Court on this appeal to say that the learned Judge ought 
not to have .made an order for review. 

Held , also that the additional evidence was of such an unsatisfactory 
nature and it came into existence in such an unsatisfactory way and the 
learned Judge was apparently in such doubt as to whether it should be 
accepted, that it ought not to be taken as sufficient to overrule the distinct 
and clear opinion which he had formed. 

Per Sanderson G. J. It is most important that there should be some 
finality in the trial of cases, and the greatest care Ought to be exercised in 
granting a review, when that review is asked for upon the allegation that 
fresh evidence has been discovered since the judgment was given. 

In an ordinary case where the appeal is on a question of fact, where the 

0 Appeal from Original Civil No. 79 of 1916 in Suit No. 445 of 1915. 
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lurried Judge of the Court of first instance has heard and seen the wit- 
nesses and has ccme to a coaclusion upon the question of fact upon the 
evidence on the one side and on the other, there is a very great onus,, upon 
the shoulders of the appellant when he comes to this Court and asks it to 
overrule the decision of the learned Judge upon the question of fact. 

Per Mookerjee J. Under 0. XLVII, r. 7, an order granting an appli- 
cation for review may be attacked by way of appeal on the ground that 
the application has been granted on the ground of discovery of new 
evidence without strict proof of the applicant that such new evidence was 
not within his knowledge or could not be adduced by him when the decree 
was passed. 


1917 


Nandalal 

Mullick 

V. 

Panckanan 

Mukfrjee. 


Appeal by Nandalal Mullick, the plaintiff, from 
the judgment of Greaves J. 

On the 15th April, 1915, Nandalal Mullick insti- 
tuted a suit against one Panchanan Mnkerjee for the 
sum of Rs. 2,282-14-3. This amount was alleged to 
comprise Rs. 1,500 due by way of rent of premises 
No. 8, Mullick Street, in Calcutta for 3 months ( Pous , 
Magh and Falgoon, 1321 B. S.), Rs. 82-14-3 in respect 
of the occupier’s share of the consolidated rates in 
respect of the said premises, and Rs. 700, the balance 
due, after payment of Rs. 1,000 on the 6th October 
1913, under a guarantee given by the defendant to the 
plaintiff in respect of the rent of the said premises 
payable to the plaintiff by one Singeeram Poddar, a 
sub-tenant of the defendant. The defendant in Ms 
written statement pleaded that he had paid Rs. 500 as 
rent for Pous, 1321, leaving the balance Rs. 1,000 for 
rent for Magh and Falgoon, 1321, due to the plaintiff, 
that he had further paid the sum of Rs. ] ,500 out of 
the sum of Rs. 1,700 due the plaintiff in respect of the 
guarantee, and that including the amount of his share 
of the consolidated rates there was the sum of Rs. 1,282- 
14-3 only still unpaid and payable to the plaintiff. 

The suit was tried by Mr. Justice Greaves, who 
came to the clear and distinct finding that the sum of 
Rs. 1,000 which the defendant claimed to have paid 
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the plaintiff had not been paid, that the receipt haft 
been a forgery a:id that the defendant ought not to be 
believed and passed a decree in favour of the plaintiff 
on the 6th March, 1916. The defendant, on the 13th 
March, applied for a review of this decree on the 
ground of the discovery of new and important matter 
and evidence, purporting to be an entry dated the 3rd 
Chait, 1231 B..S. (17th March, 1915), in the plaintiff’s 
Bokar book for the Bengali year 1321, which was not 
within his knowledge and could not be produced by 
him at the trial. The entry purported to state that 
Rs. 1,000 had been paid on the 13th March, 1915, by 
the defendant to the plaintiff. Mr. Justice Greaves 
granted a Rule, calling upon the plaintiff to show 
cause why the said decree should not be reviewed and 
why the suit should not be set down on the peremp- 
tory list of suits for heariug. On the 24th March, 
1916, the Rule came on for hearing and the Court 
directed an issue to be tried as to whether the said 
entry had been in the said Bokar book at the time of 
the hearing of this case, or had been inserted since. 
The said Bokar book had been put in as an exhibit 
in Court at the trial of the plaintiff’s suit and had been 
in the custody of the Court officer ever since it had 
been exhibited and was in Court at the time of the 
hearing of the Rule, The said issue came on for trial 
and on the 19th April, 1916, Mr. Justice Greaves held 
that the entry in question was in the Bokar book 
when he tried the case and had not been inserted sub- 
sequently, and made the Rule absolute. The plaintiff, 
thereupon, appealed. 
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•* Sanderson C. J. This is an appeal from a judg- 
ment of Mr. Justice Greaves, and it is a case, in my 
opinion, of considerable importance, having regard to 
one of the issues which has been raised. 

The suit was for a sum of Rs. 2,282-14-3 pies. But 
in fact the only dispute was as to whether the defend- 
ant had paid the sum of Rs. 1,000, which was a part of 
the sum for which the suit was brought. 

The learned Judge when he tried the case gave his 
decision on the 7th of March, 1916, and he came to 
the conclusion that an alleged receipt in respect of 
Rs. 1,000 in question which was put forward by the 
defendant was a forgery and had not been signed by 
the plaintiff. He also expressed a strong opinion 
with regard to the way in which the witnesses gave 
their evidence. He'said: If I have to choose between 
the evidence of the plaintiff and the defendant, I 
would unhesitatingly prefer the evidence of the plaint- 
iff. So far as I could see, he seemed to me a truth- 
ful witness,” and later on he said : “ Having regard to 
this fact,” (referring to the signatures which were put 
before him), “ and also the demeanour of the witnesses 
in the witness-box, I think my judgment in this case 
ought to be in favour of the plaintiff.” 

Then an application for review of that judgment 
was made by the defendant on the 13th of March, 
1916, and it was based upon the allegation that fresh 
evidence had been discovered, and the fresh evidence 
which ' was alleged to have been discovered was an 
entry in one of the plaintiffs books, which was under 
date the 17th of March, 1915, purporting to state that 
this Rs. 1,000 had been paid on the 13th of March, 1915. 
The actual entry translated by my learned- brother 
Mr. Justice Mookerjee — a translation which was 
adopted by both the learned counsel in the case— was 
to this effect : The account was called “ a deposit or 
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suspense account there was a word which might be 
translated as deposit or suspense and we might read it' 
as a deposit account or a suspense account as you 
prefer to translate it. “Received Rs. 1,000 from 
Panchanan Mookerjee, belated the 29th Falgoon on 
account of Singheeram Poddar on account of rent 
Rs. 1,000.” 

I ought to have mentioned that this Rs. 1,000 
which, it was alleged, had been paid was supposed to 
be in respect of one month’s rent which was due from 
the defendant himself in respect, of the premises in 
question and also in respect of Rs. 500, part of a sum 
which the defendant was bound to pay under a 
guarantee which he had given for one feingheeiam 
Poddar, one of the sub-lessees of the said premises. 

Then the learned Judge upon this application for 
review directed an issue to be tried, and the issue was 
whether this entry was in the Rokciv book at the 
time of the hearing of the case, or had been inserted 
since. Upon that issue the learned Judge came to the 
conclusion that the entry was in the Rokar book 
when he tried the case, and had not been inserted sub- 
sequently. He, therefore, granted the review, but he 
did not follow the procedure which is directed by the 
Order XLVII, rule 8 of the rules under the Civil 
Procedure Code, which provides that “when an 
application for review is granted, a note thereof shall 
be made in the register and the Court may at once 
re-hear the case or make such order in regard to the 
re-hearing as it thinks fit.” He proceeded to give 
judgment for the defendant, on ali the facts of the 
case which had beep, proved before him both in the 
first trial and also at the hearing of the issue. It 
was, however, agreed by the learned counsel in this 
Court that no objection should be taken upon the 
ground that the‘ learned Judge had not strictly 
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followed the procedure which is laid down by Order 
XLVII, rule 8, but that it should be taken that he had 
retried the case and had given judgment for the 
defendant on all the facts of the case. 

When the case comes to this Court, first of all, 
there is an appeal from the learned Judge’s decision 
that there ought to be a review •. and, secondly, there 
is an appeal from his decision in favour of the defend- 
ant upon all the facts of the case. 

Now, in respect of the first matter, I think that this 
case is of general importance, namely, the question 
whether there ought to have been a review. 

The other point is undoubtedly of importance to 
the parties themselves, because there is a sum of 
Rs. 1,000 involved and considerable costs which have 
been incurred, but that point is not of general 
importance. 

Now, with regard to the question whether there 
ought to have been a review, the learned Judge has 
exercised his discretion and has granted it, and, in 
my judgment, it is not possible for us on this appeal 
to say that he ought not to have made an order for a 
review for this reason. It is admitted by the learned 
counsel for the appellant that Order XL YII, rule 1, (f) 
of the rules under the Civil Procedure Code is appli- 
cable to this ease, and that rule provides as follows : — 
“Any person considering himself aggrieved by a 
decree or order from which an appeal is allowed, but 
from which no appeal has been preferred . . . and 

who, from the discovery of new and important matter 
or evidence which, after the exercise of due diligence, 
was not within his knowledge or .could not be pro- 
duced by him at the time when the decree was passed 
or order made, or on account of some mistake or error 
apparent or on the face of the record, or for any other 
sufficient reason, desires to obtain a review of the 
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decree passed or order made against him, may apply 
for a review of judgment to the Court which passed 
the decree or made the order.” Then there is rule 4 
of that Order which provides: (i) “Where it appears 
to the Court that there is not sufficient ground for a 
review, it shall reject the application. ’ (ii) “ Where 
the Court is of opinion that the application for review 
should be granted, it shall grant the same : Provided 
that ......... no such application shall 

be granted on the ground of discovery of new matter 
or evidence which the applicant alleges was not within 
his knowledge, or could not be adduced by him when 
the decree or order was passed or made, without strict 
proof of such allegation.” The matter does not rest 
there, because rule 7 provides: “An order of the 
Court rejecting the application shall not be appealable ; 
but an order granting an application” (which was the 
case here) “ may be objected to on the ground that the 
application was (a) in contravention of the provisions 
of rule 2 ” (it does not apply to this case), “ (6) in con- 
travention of the provisions of rule 4 . , . . Such 

objection may be taken at once by an appeal from the 
order granting the application or in any appeal from 
the final decree or order passed or made in the suit.” 
Therefore, in my judgment, we are limited to seeing 
whether the application was granted by the learned 
Judge in contravention of the provisions of rule 4. 
To go back to the provisions of rule 4 (2) (&), it says* 
there must be strict proof of such allegation. What 
is the allegation ? The allegation is that “ the matter 
or evidence was not within the applicant’s knowledge 
or could not be adduced by him when the decree or 
order was passed or made.” Now, having regard to 
the evidence which has been referred to by the learned 
Judge, I cannot say that there was not strict proof 
of those facts, namely, that the applicant had not 
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knowledge of the new evidence or that he eouldnothave . nn? 
adduced it at the time of the trial. I think it is only .nandTral 
necessary to mention the fact that the book in which M pluck 
the entry was made had not been produced until the Panchanan 
trial of the action. In fact the plaintiff had claimed MtJKERJEE - 
his right to limit the i nspeetion to the entries which Sanderson 
he swore were relevant to the matter in issue, and it J - 
was not until the case was being heard before the 
learned Judge that the defendant’s attorney had the 
first opportunity of looking at the book generally : 
and, I think it was quite possible, as was pointed 
out by the learned Judge, that the learned Counsel 
for the defendant when he was in the act of cross- 
examining, although he looked through the book, 
might have missed the entry, especially as he was not 
looking for this particular entry, but he was looking 
for other entries to prove that the receipts of 
money were not always entered on the particular 
dates on which the money was received. Further, the 
evidence is not such that it is possible to say that 
during the course of the cross-examination the defend- 
ant’s attorney ought to have seen or must have seen 
the entry in question, if it was there. Consequent- 
ly, I do not think that this application for a review 
was granted in contravention of rule 4 of Order 
XL VII. 

.But having regard to the argument which has 
been addressed to us on the one side as well as on the 
other, during the course of the appeal as to the 
priuciple on which a review ought to be granted, 
when it is asked for upon the allegation that fresh 
evidence has been discovered, I think it is right to 
express my judgment with regard to the principle 
which ought to be acted upon in future with regard 
to such cases. 

In my judgment, it is most important that there 
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should be some finality in the trial of cases, and tfie 
greatest care ought to be exercised in granting a 
review, when that review is asked for upon the alle- 
gation that fresh evidence has been discovered since 
the judgment was given. It must be obvious to 
every one that unless great care is exercised when such 
an application is made, the door may be thrown open 
to all kinds of abuses. It is so easy to the party who 
has lost his case, to see what the weak part of his case 
was, and the temptation to try and procure evidence # 
which will strengthen that weak part and put a 
different complexion upon that part of the case must 
be very strong. 

I do not think that I can do better than refer to 
two authorities upon that point which were referred 
to in the course of the argument. The cases to which 
I desire to refer are first Young v. Kershaw (1) in 
which the judgments were delivered by Lord Justices 
A. L. Smith, Collins and Williams. Lord Justice 
A. L. Smith said this, “ It seems to me that the cases 
which have been referred to show that a new trial 
may be granted ” — I may say in passing that in this res- 
pect the question whether a review may be granted is 
the same as whether a new trial may be granted— “ if 
new evidence, which could not have been obtained 
before, has been discovered which, if it had been 
adduced at the trial would have been conclusive so 
that the verdict must have been found otherwise than 
it was. I think that is the rule apart from all the 
authorities, which I will not discuss. That being 
so, what is the new evidence in this case which 
the defendant has discovered? Would that evi- 
dence have been conclusive of this case if it had 
been adduced at" the trial? In my opinion it is evi- 
dence obtained under suspicious circumstances and 
(1) (1899) 81 L. T. 531 ; 16 T. L. R. 52. 
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for that reason, alone I think that it canuot be consi- 1917 
dered as conclusive.” I draw attention to that, be- nandalal 
cause the learned Judge in his judgment has said Mullick 
that the circumstances under which this evidence panchanan 
came to light were “curious and suspicious, not to say Mukeejee. 
improbable.” As I have said, I think, having regard Sanderson 
to the provisions of Order XLVII, rule 7, this Court is J - 
debarred from going into this matter, and I am only 
dealing with it for the purpose of expressing the 
principle upon which the question now under discus- 
sion ought to be dealt with. Lord Justice Collins said : 

“ It is obviously in the public interests that parties, 
who have gone through the ordeal of litigation and 
have had their rights settled at the trial, should not 
afterwards be allowed to patch up the weak parts and 
fill up the omissions in their case by means of fresh 
evidence. That is a rule of great importance. It is 
true that in special and exceptional circumstances a 
new trial has been granted because new evidence has 
been discovered. But the rule which permits that to 
be done is fenced round with many limitations. The 
party asking for the new trial must show that there 
was no remissness on his part in adducing all possible 
evidence at the trial. Then, again, as to the class of 
new evidence, the rule is that the new evidence must 
be such that, if adduced, it would be practically conclu- 
sive— that is evidence of such a class as to render it 
probable almost beyond doubt that the verdict would 
be different. In some of the cases which have been 
cited the new evidence came in to corroborate evidence 
which was, although not contradicted, weak at the 
trial, and that corroboration made the previous 
weak, but uncontradicted, evidence practically con- 
clusive. The other cases were cases in which the 
new evidence consisted of documents which were 
not impeached and were conclusive” Lord Justice 
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Williams said: “I do not believe that the Court can 
grant a new trial simply because there is new evi- 
dence, which was not available at the trial, unless it 
can also be shown that the verdict was based on 
mistake, surprise, or fraud, and that another jury ought 
therefore to consider the matter.” Again, in the 
House of Lords in the case of Brown v. Dean (1), the 
Lord Chancellor, Lord Loreburn, in discussing the 
same point said at page 374, “ when a litigant has 
obtained a judgment in a Court of Justice, whether it 
be a County Court or one of the High Courts, he is by 
law entitled not to be deprived of that judgment 
without very solid grounds : and where (as in this 
case) the ground is the alleged discovery of new 
evidence, it must at least be such as is presumably to 
be believed, and if believed would be conclusive.” 

These are the principles which in my judgment 
ought to be applied to an application for a review which 
is based upon the allegation that new evidence has 
come to light since the judgment was given. The 
learned Judge in this case in the exercise of his discre- 
tion granted a review ; and, as I have already said, by 
reason of the provisions of Order XL VII it is not open 
to us to revise that Order, because Ido not think that it 
can be said that the provisions of rule 4 of that Order 
have been contravened. Having said that, I must 
come to the conclusion that the appeal with regard to 
the question as to whether the learned Judge was 
right in granting the review, must be dismissed. 

Then I coihe to the question whether the learned 
Judge’s judgment upon the facts of the case ought to 
be upheld : and, here I think this Court is placed in a 
position which is different from that in which the 
Court is often placed in a case where it is an appeal 
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from the judgment of a learned Judge upon a pure 1917 ■ 

question of fact, at a trial in the ordinary course of nandalal *' I 

events. I have said so many times that I hardly need Muluck j. 

repeat it now, that in an ordinary case, where the pakchanan I 
appeal is upon a question of fact, where the learned Mx jkerj eb - .'f 

Judge of the Court of first instance has heard and seen Sandkbtos I 

the witnesses and lias come to a conclusion upon the 
question of fact upon the evidence on the one side and 
on the other, there is a very great onus upon the 
shoulders of the appellant when he comes to this Court 
ahd asks it to overrule the decision of the learned 
Judge upon the question of fact. But this is not a ease 
such as I have described. The circumstances of this 
case are peculiar, and I should think, probably they 
may never be repeated. In my experience I have 
never come, across a case at all like it, because the 
position is this. The. plaintiff brought his action for 
the recovery of Rs. 2,282 and it is alleged that he did 
so knowing that he had given a receipt for Rs. 1,000 
a part of that sum, knowing that he had in his JEtokar 
book an entry which would show that the money was 
paid in accordance with the defence that was set up by 
the defendant, knowing that though perhaps for a 
time he might by swearing falsely conceal that entry, 
knowing, at all events his advisers must have known, 
that sooner or later that book would probably be 
inspected, and the entry would come to light, and 
knowing all that, he brought his action for the sum. 

The learned Judge having heard the case, and having 
considered it, and having dealt with the evidence on 
the one side as well as on the other came to the 
distinct conclusion that the truth lay upon the side of 
the plaintiff, that the receipt in question in respect 
of the Rs. 1,000 was a forgery and that the money had 
not been paid, and that the plaintiff was a witness 
of truth and the defendant was not a witness of 
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truth. Then comes the other evidence and tile 
learned Judge had to approach this further evi- 
dence, namely, the production of the entry from 
this point of view, that the circumstances under 
which the evidence came to light were curious 
and suspicious not to say improbable : and, I am not 
surprised that the learned Judge came to that conclu- 
sion having regard to the story told by the defendant 
as to how he came to know that there was this entry 
in existence. I need not repeat the story in detail. 
But the suggestion is that a few days after the trial, as 
the defendant was going home from the High Court,— 
he had to pass the plaintiff’s house on the way to his 
own house. Just when he was approaching the 
plaintiff’s house he saw the plaintiff’s brother-in-law 
and the servant Akhoy coming out of the house and 
he heard them talking about the case which had just- 
been decided, and the plaintiff’s brother-in-law express- 
ing admiration to Akhoy as to how the difficulty of 
the receipt had been got over. I had better quote 
the defendant’s own evidence as to this. He says : 

The brother-in-law said, you have performed a feat, 
you have done an extraordinary thing. You have 
done away with the receipt granted with Nunda’s own 
band. Akhoy then said : ‘ There is nothing extra- 
ordinary in this. There is a credit of Rs. 1,000 on the 
ffid Chcnlra, but in spite of this application they could 
not see it.’ He mentioned the date of 3rd Chaitra. 

e did not mention the date of payment. Then the 
brother-in-law said : “ Charu Babu has cleverness.” 

I should have thought that that story in itself was 
ighly improbable but there were other. circumstances 
which lead me to believe that that story may 
be described not only as “ curious and suspicious, not 
o say improbable,” but one which could not be accep- 
ted. I need not go further than to say that I agree 
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with the description which the learned Judge gave 
to it. 

Now, there are several other matters which are 
relevant to the consideration of the point at issue. 

Looking at the entry itself and here I speak— like 
the learned Judge in the Court below— with some 
hesitation because I have not the advantage which the 
learned Counsel on both sides and my learned brother 
have, of knowing the language in which the entry 
was made, and, therefore I confine myself to saying 
this: it is obvious it is written in a different ink to 
the other entries which are on the same page. It is 
also obvious that it is the only credit entry on that 
page, and, therefore, it is difficult to understand why 
this came to be written in a different ink and with a 
different pen, and if that was made in the ordinary 
course of business one would have expected it to have 
been made by the same person who made the entries 
on the debit side with the same ink and same pen. 
There is something more important than this. It is 
not, I understand, disputed that every one of the 
entries upon that page on the debit side have 
been carried forward to the ledger by the person 
who was employed to do that, the entries are 
ticked and they are carried forward to the ledger. 
If this entry was made in the ordinary course of busi- 
ness it must have been made, as the defendant’s case 
is, on the 17th of March. But I do not see why this 
entry was not ticked and carried forward in the ledger. 
This point, however,’ is not confined to that page. 
The defendant is not able to put before the Court a 
single other entry in that cash-book, which was not 
carried forward in the ledger except the one which is 
in dispute. This, to my mind, is evidence which 
points strongly to the fact that the entry did not come 
into existence in the ordinary course of business. But 
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it is urged by the defendant that the receipt was 
obviously written, first of all, as regards the body of 
it, by Akhoy, and, secondly, as regards the signature 
by the plaintiff. I do not intend to express any opi- 
nion upon that, because I do not like to base my judg- 
ment upon the observations which I made during the 
course of the case as regards the handwriting, although 
I have with the assistance of my learned brother 
observed some things. I am content to say that the 
learned Judge who saw the witnesses, and heard them 
give their evidence and who himself compared the 
signature in question with other admitted signatures 
of the plaintiff, and who was in a far better position 
to judge of it than I am, did come to the conclusion 
that that was not the plaintiff’s signature, and I am 
content to adopt his conclusion. i : 

These are some of the reasons which make me 
think that the evidence with regard to the entry in the: 
Rokar book is unsatisfactory, and if I had been the 
learned Judge who had to exercise his discretion as, to 
whether he would grant a review or not, I would have 
refused, because the evidence came into existence 
under suspicious circumstances and was not in itself 
conclusive, inasmuch as there was a conflict of evi- 
dence as to whether it existed at the time of the trial 
or not. There is evidence on the one side as well as 
on the other side, and if there be a doubt as to whether 
the evidence as to the existence of the entry at the 
date of the trial ought to be accepted or not, it is 
difficult to see how it can be said to be conclusive. 
I have, however, already said that we are bound by 
the rule to which I have referred, and we cannot go 
into the matter of the review. But the nature of the 
evidence and the circumstances under which it, came 
into existence are material when l am considering the 
question whether the learned Judge upon all the facts 
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of the case ought to have in effect overruled his 
previous decision. In my judgment, the evidence 
with regard to this entry is of such an unsatisfactory 
nature and it came into existence in such an unsatis- 
factory way and the learned Judge was apparently in 
such doubt as to whether it should be accepted, that 
it ought not to be taken as sufficient to overrule the 
distinct and clear opinion which he had formed, 
namely, that the money had not been paid, that the 
receipt had been a forgery, and that the plaintiff 
ought to be believed. 

For these reasons, emphasizing again as I do, that 
this is not an ordinary case of an appeal from a judg- 
ment upon a question of fact but that it is a case out 
of the ordinary, and with peculiar circumstances, 
in my opinion, the learned Judge’s judgment on the 
previous occasion when he came to the conclusion 
that the money had not been paid, ought to be up- 
held* and judgment ought to be given in favour of the 
plaintiff. 

The result is that the appeal against the review is 
dismissed. The appeal against the final decree of the 
Court of first instance is allowed and judgment for 
the plaintiff is to be entered, with costs of both, hear- 
ings in the Court of first instance. The plaintiff will 
have the costs of the appeal except one day’s costs 
which are to be defendant’s and set off against the 
plaintiff’s costs. 
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Mookerjee J, This appeal raises two distinct 
questions : the firstrelates to the propriety of the order 
made by Mr. Justice Greaves on an application for 
review of judgment presented to him on the 18fch 
March, 1916 ; the second relates to the correctness of 
the final decree made by him on review, in modifica- 
tion of the decree made at the original trial. 
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The plaintiff instituted this suit for recovery of a 
sum of money from the defendant. The defendant 
pleaded that the plaintiff had not allowed him credit 
for Rs. 1,000 which he had paid on the 13th March, 
1915, and for which he held a receipt. Mr. Justice 
Mookerjee Greaves, who tried the suit, came to the conclusion 
J - that the receipt was not genuine and that on the 
oral evidence the defendant had failed to prove 
the plea of payment. The result was that the claim 
was decreed in full on the 7th March, 1916. Six days, 
later, the defendant made an application for review of 
judgment under Order XLVJI, rule 1, sub-rule ( l ) of 
the Civil Procedure Code, 1908, on the ground that he 
had discovered new and important evidence which 
was not within his knowledge and could not have 
been, by the exercise of due diligence, produced by 
him at the time when the decree was passed. The 
new evidence consisted of an entry in an account 
book filed by the plaintiff at the trial, which recited 
the alleged payment of Rs. 1,000 by the defendant. 
The application for review was heard in due course 
and was granted, notwithstanding the assertion of the 
plaintiff that the entry was not in the account book 
when it was filed in Court on his behalf and must 
have been interpolated therein, after the close of the 
trial, at the instance and for the benefit of the defen- 
dant. Upon this disputed question of fact, Mr. Justice 
Greaves came to the conclusion that he could not 
hold, upon the evidence, as he would otherwise have 
done but for the seeming impossibility of any subse- 
quent insertion of the entry, that the entry was not 
in existence when he tried the case. 

The procedure prescribed by rule 8 of Order XL VII 
was, however, not strictly followed, and the case was 
not reheard but a decree was forthwith made in modi- 
fication of the decree made at the original trial and 
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<yedit was allowed to the defendant to the extent of 1917 

Rs. 1,000. Nandaeal 

The present appeal by the plaintiff was at first Muluck 
argued as an appeal directed against the order granting Panch'axam 
the review, but it was subsequently agreed between the Md kFjRJ EF - 
parties that the appeal should be deemed as' directed Mookerjee 
not merely against the order granting the review but J - 
also as against the final decree made in the suit. We 
have now to consider the questions raised in the 
appeal thus widened in scope by consent of parties. 

Now, in so far as the appeal is directed against the 
order granting the review, it is clear that the scope of 
the appeal is restricted by rule 7, sub-rule (7), clause (6) 
of Order XLYII of the Code, the provisions of which 
are to this effect : “ An order granting an application 
may be objected to on the ground that the application 
was in contravention of the provisions of rule 4 ” ; and 
rule 4 prescribes in clause ( b ) of the proviso that no 
application for review shall be granted on the ground 
of discovery of new matter or evidence which the 
applicant alleges was not within his knowledge, or 
could not be adduced by him when the decree or order 
was passed or made, without strict proof o* such 
allegation .” Consequently, under rule 7, an order 
granting an application for review may be attacked 
by way of appeal on the ground that the application 
has been granted on the ground of discovery of new 
evidence without strict proof of the allegation of the 
applicant that such new evidence was not within his 
knowledge or could no be adduced by him when the 
decree was passed. In the case before us, Mr. Justice 
Greaves has held and, as the materials on the 
record show, correctly held that there was such strict 
proof. In these circumstances, it is not open to this 
Court as the Court of Appeal to consider the question 
of the sufficiency of proof at the invitation of the 
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appellant. This view is supported by a long series pf 
decisions in this Court, to which reference will 
presently be made. But the appellant has invited 
our attention to Order XLI1I, rule 1, clause (w) of the 
Code, which allows an appeal against an order grant- 
ing a review, and has contended that the appeal 
thereby given is not restricted in its scope. In my 
opinion, this contention is not well founded and is 
opposed to the decisions in Jagar Nath Prosad Singh 
v. Ramavatar Singh (1) and Sari Gharan Saha v. 
Bar an Khan (2). These cases recognise the principle 
that Order XL HI, rule 1, clause (w) must be read as 
controlled by rule 7, Order XLVII of the Code. This 
is emphasised by the decision in Ahid Khondhar v. 
Mohendra Lai Da (3). In that case, an application 
for review had been granted by the Court of first 
instance on the grouud of discovery of new evidence 
after the trial. An appeal was preferred against that 
decision, and the Court of Appeal came to the conclu- 
sion that there had not been sufficient proof of the 
allegation that the new evidence was not within 
the knowledge of the applicant and could not have 
been adduced by him when the decree was passed. 
A second appeal was preferred to this Court and was 
heard by Mr. Justice N. R. Chatterjea, who held that 
the Court of Appeal below was competent to deter- 
mine the question of the sufficiency of the evidence 
adduced in support of the allegation made by the 
applicant, as otherwise tlxe provision for appeal would 
be meaningless. An appeal was then preferred under 
clause 15 of the Letters Patent and was heard by Sir 
Lawrence Jenkins 0. J. and Mr. Justice Woodroffe, 
who held that the expression “ strict proof ” means 
proof according to the formalities of the law and has 

(1) (1911)14 lnd.Cas. 39. (3) (1915) I. L. R. 42 Calc. 830 ; ' 

(2) (1914) I. L. R. 41 Calc. 746. 19 C. W. N. 804. 
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nq reference to the sufficiency of the quantum of 
evidence adduced. The result was that the judgment 
of Mr. Justice N. R. Chatterjea was reversed and the 
case was remanded for consideration of other points 
which arose in the appeal. Sea also Indar Koer v. 
Baldeo Baksh (1). We are thus limited to the consi- 
deration of the question, whether there was strict proof, 
that is, proof, according to the formalities of law, of 
the allegation that the new evidence was not within 
the knowledge of the applicant and could not have 
been adduced by him at the original trial. That there 
was a strict proof in this sense cannot be disputed. 
It is, consequently, not open to us to reverse the order 
whereby review was granted by Mr. Justice Greaves 
on the ground that the evidence was not sufficient to 
support his conclusion. But as the case is of consi- 
derable importance, I feel bound to record my con- 
currence in the opinion expressed by the learned Chief 
Justice that the procedure followed was contrary to 
well-established principles. The decisions in Young 
'v.KershawCH) and Brown v. Dean( 3) emphasise the care 
to be exercised in granting ah application for review of 
judgment on an allegation of discovery of new matter 
or evidence ; the new evidence must at least be such as 
is presumably to be believed, and if believed, would be 
conclusive : see also Warham v. Selfridge fy Co., Ld.( 4). 
I may add that the same view has been taken by 
the Judicial Committee in two recent cases, namely, 
Turnbull fy Co. v. Duval (5) and Kessowji Issur v. 
Great Indian Peninsular Railway Company (6). In 
the first of these cases, Lord Lind ley observed that a 
new trial ought never to be lightly granted ; and, he 
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(1) (1910) 13 Oudh Cas. 248. (3) [1910] A. C. 373. 

(2) (1899) 81 L. T. 531 ; (4) (1914) 30 T. L. R. 344. 

16 T. L. R. 52. (5) [1902] A. C. 429. 

(6) (1907) L. R. 34 I. A. 115. 
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lield with reference to the circumstances of that case, 
that no case of fraud or surprise had been made out. 
In the second case, Lord Robertson pointed out the 
dangers inseparable from the grant of an application 
for review of judgment on an allegation of discovery 
of new matter or evidence. In that case, an applica- 
tion was made to the trial Court for review of judg- 
ment on the ground of discovery of new matter or 
evidence. That application was refused. On an 
appeal preferred against the decision of the trial Court, 
an application was made to the Court of Appeal to 
receive such additional evidence. The Appeal Court 
acceded to this prayer, and on the evidence so ad- 
mitted, taken with the evidence previously on the 
record, reversed the decision of the trial Court. The 
Judicial Committee condemned this procedure and 
held that the additional evidence which it was alleged 
had been discovered after the decision of the trial 
Court should never have been received. I cannot con- 
sequently see any escape from the conclusion that, in 
the case before us, the additional evidence should not 
have been received and should not have been accepted 
as a ground for granting the application for review. 
But, as I have already said, it is not open to this 
Court, under rule 7 of Order XLVII, to reverse the 
order of Mr. Justice Greaves on this ground. 

We have next to consider the appeal in so far as it 
assails the correctness of the decree ultimately made 
by Mr. Justice Greaves in modification of the decree 
made by him at the first trial. The question in con- 
troversy relates to the alleged payment of Rs. 1,000 
by the defendant to the plaintiff on the 18th March, 
1915. The evidence may be divided into oral testi- 
mony and documentary proof. In so far as the oral 
testimony is concerned, we have oath against oath. 
Mr. Justice Greaves who had the opportunity of 
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seeing the witnesses expressly stated in his first judg- 5917 
m<?nt that the evidence on the side of the defendant nakdalal 
was untrustworthy and that, if he had to choose Mullick 
between the plaintiff and the defendant, he would, Panchanan 
without hesitation, accept the testimony of the plaint- M pkerj ee. 
iff; he further described the demeanour of the Mookerjee 
witnesses on behalf of the defendant as unsatisfactory. 

Under such circumstances, I am not prepared to take a 
different view of the value of the oral testimony from 
what has been adjudged by the trial Judge. As re- 
* gards the documentary evidence, we have two im- 
portant items, namely, first, a receipt alleged to have 
been given by the plaintiff to the defendant ; and, 
secondly, an entry alleged to have been made in the 
account book produced at the trial by the plaintiff. 

As regards the re'ceipt, Mr. Justice Greaves pronounced 
against its genuineness. We have been invited in 
this Court to compare the signature on the receipt with 
the various admitted signatures of the plaintiff on the 
record ; but, as pointed out by the Judicial Committee 
in Kurali Prasad Misser v. Anantaram Hojru ( 1), it 
is by no means safe to base our conclusion upon a 
mere comparison of handwriting without proper 
materials on the subject: Shankar no Gangadhar v. 

Ramji Harjivan (2). Consequently, I must hold that 
the view taken by Mr. Justice Greaves that the receipt 
was not genuine has not been successfully attacked 
in this Court. There remains finally the entry in the 
account book. That entry is of the most suspicious 
character, and 1 am by no means convinced that it 
was in fact in existence at the date of the first trial 
On the strength of evidence of such doubtful value, 

I cannot hold that the defendant has discharged the 
burden which lay upon him to establish his plea of 
payment. 

(1) (1871) 8 B. L. R. 490. 



(2) (1903) I. L. R. 28 Bom. 58. 

6 
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1917 On these grounds, 1 agree that this appeal must be 

Nan d ala l allowed and the first decree of Mr. Justice Greaves 
Mullick restored. 

o. M. 

Attorney for the appellant : 0. C . Bose . 

Attorney for the respondent : Abhas Chandra 
Ghosh. 
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CRIMINAL REVISION 


Before Teunon and Newbould JJ. 


GANESH CHANDRA SIKDAR 


EMPEROR. 


Excisable Article ” — Bond tide medicinal preparation containing alcohol — 
Unlicensed manufacture and sale of such — ■ Excise Act ( Beng . V of 
1909), ss. 2 (7) (14) & 4ti(a) as amended by Beng. Act VII of 1914. 


A medicinal preparation containing alcohol (ranging from 68*3 °/ 0 to 
87 o/ 0 proof) is an excisable article ” within the meaning of the Bengal 
Excise Act (V of 1909), s. 2 (7) (14), as amended by Beng. Act VII of 1914. 

Gonesh Chunder Sihlar v. Queen Empress (1), Mali Lai Chandra v- 
Emperor (2), Satish Chandra Roy v. King-Emperor (3) declared obsolete. 


The first petitioner was the father of the second, 
and a kobiraj by profession. It appeared that they had 
for many years manufactured and sold a preparation, 
called Mrila Sanjibani Sudha , said to be a speci- 
fic for diseases after child-birth, based on the Ayur- 
vedic Pharmacopoeia. Between the 10th September, 


* Criminal Revision No. 246 of 1917, against the order of Alfred Bose, 
Deputy Magistrate of Goalundo, 'dated Feb. 9, 1917. 

(1) (1896) I. L. R. 24 Calc. 167. (2) (1912) I. L. R. 39 Calc. 1053. 

(3) (1913) 17 C. W. N. 939. ' 
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and the oth October, 1916, they had sold to one 1917 
Upendra Hath Chowdhury a bottle of the medicine Ganesh 
which, on analysis by the Chemical Examiner, was Chandra 
found to contain alcohol 85 - 5 °/ 0 proof. Their pre- ». 
mises were searched and several phials of the same Emperor. 
were seized. On examination, alcohol from 68 ‘3 % 
to 87 °/ 0 proof was discovered in the mixture. 

The petitioners were tried by the Snbdivisional 
Officer of Goalundo for the manufacture and sale of an 
excisable article without license under section 46 (a) 
of the Bengal Excise Act (Beng. V of 1909) read with 
s. 2 (7) (14) of the same as amended by Beng. Act 
VII of 1914. They admitted the manufacture and 
sale, but contended that their preparation was a bond 
fide medicinal, specific for diseases after child-birth, 
that the basic ingredients were gar, ginger, betel-nut, 
and certain barks, and that the compound after fermen- 
tation and the addition of spices, crushed fruits and 
babla skins, was subjected to distillation. They were, 
however, convicted and sentenced, on the 9th Feb- 
ruary, 1917, to a fine of Rs. 200 each, and in default 
to six weeks’ rigorous imprisonment. 

They then mo ved t he High Court and obtained the 
present Rule. 

Babu Manmatha Nath Mukerjee (with him Babu 
Phanindra Lai Mitra), for the petitioners. The peti- 
tioners have manufactured and sold this preparation 
for a long time. The same medicine was held to be a 
bond fide drug by the High Court in 1896 in Gonesh 
Chunder Siikdar v. Queen-Empress (1), and to be out- 
side the scope of the Bengal Excise Act. A bond fide 
medicinal preparation does not fall within the pur- 
view of the present Excise Act : Mati Lai Chandra 

(1) (1896)1. L. R: 24 Gale. 157. 

1 
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v. Emperor (1) and Selfish Chandra Roy v. King- 
Emperor (2). 

The Offg. Advocate-General (Mr. B. C. Milter) and 
the Offg. Deputy Legal Remembrancer (Mr. J , Camell). 
Empbkob. f or Crown, were not called upon. 

Cur. adv, milt. 


Ganesh 

Chandra 

Sikdar 


Teunok and Newbould JJ. In this case the peti- 
tioners before us. have been convicted in respect of 
the manufacture and sale of a liquid substance spoken 
of as Mrita Sanjibani Sudha, and have been sentenced, 
under section 46 (a) of the Bengal Excise Act (V of 
1909), each to pay a fine of Rs. 200 or in default to 
undergo six weeks’ rigorous imprisonment. 

The manufacture and sale is admitted and the con- 
tention of the petitioners, who are kobirajes by pro- 
fession, is that Mrita SanHbani Sudha, is a beneficent 
drug, prepared in accordance with a formula to be 
found in an Ayurvedic Pharmacopoeia, and used for 
medicinal purposes only. The ingredients, it is said, 
are gur, ginger, betel-nut, and various barks, and after 
a certain period of fermentation from this base with 
certain additions in the shape of spices, crushed fruits 
and babla skins, the finished product is obtained by a 
process of distillation. The preparation, there is 
evidence, is prescribed for women suffering from 
fever or bowel complaints after child-birth, and other, 
virtues claimed for it are that it stimulates the appe- 
tite, aids digestion and, when taken at bedtime 
sooth es'the wakeful. 

It may be conceded that the preparation possesses 
all these virtues, but the question still remains whether 
it is an “excisable article” within the meaning of the 
Be real Excise Act. In that Act “excisable article” 


(2) (1913) 17 C. W. N. 939, 
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litis been defined as meaning li any liquor or intoxicat- 
ing drug as defined by or under tins Act” and in sec- 
tion 2, clause (14), as amended by Bengal Act VII ol 
1914, “liquor” lias again been defined as meaning 
“ liquid consisting of or containing alcohol”, and as 
including various specified substances. 

It is not disputed that Mrita Sanjibcini Sticlha 
contains alcohol, and analysis shows that the four 
sample phials or bottlers submitted to the Chemical 
Examiner consisted of the usual volatile bye-products 
•of distillation and fermentation, volatile essential oils, 
water and alcohol, the proportion of alcohol ranging 
from 68' 3 °/ 0 to 87°/ 0 . In other words the preparation 
as sold, or as prepared and put up for sale, is an alco- 
holic liquid varying in strength from 3T7 to 13 under- 
proof, There can, therefore, be no question that the 
manufacture and sale of this preparation, otherwise 
than in conformity with the provisions of the Excise 
Act, is an offence unless the petitioners can show that 
this article has been exempted by notification under 
the provisions of section 90 of the Act, or that by 
reason of “ repugnancy in the subject” the definition 
is not applicable. It is conceded that the article is not 
within the terms of any notification issued under sec- 
tion 90. It is, however, contended that to Mrita San- 
jibani Su&hci , as a medicinal preparation manufac- 
tured, prescribed and sold by kobirajes, the definition 
contained in the Act does not apply, and in support of 
this contention reliance is placed on the cases reported 
in Oonesh Chunder Sikdar v. Queen- Empress (1), 
Mali Lai Chandra x. Empercr (2), Satish Chandra 
Roy v. King-Emperored). It is unnecessary to discuss 
these cases which were all decided prior to the 
amendment of the Act made in 1914. Whatever may 

(1) (1896) 1. L. K. 24 Calc. 157. (2) (1912) I. L. R, 39 Calc. 1053. 

(3) (1913) 17 C. W. N. 939. 
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have been the state of the law at the time when tile 
foregoing cases were decided, the intention of the law 
has been made clear by the amended Act of 1914, and 
to say now that a preparation containing alcohol is 
not within the provisions of the Bengal Excise Act 
simply because it is a medicinal preparation, or may 
be used for medicinal purposes, would be to stultify 
this Court and ignore the plain purpose of the Legis- 
lature. 

On the question of sentence, having regard to the 
fact that the manufacture of this Mrita Sanjibani 
Stidha has been continued on the strength of the 
decision in favour of the elder petitioner in Gonesh 
Chunder Sited ar v. Queen-Empress (1), and the fur- 
ther fact that it does not appear that prior to the 
present proceedings the petitioners were warned by 
the Excise authorities, we think that a lesser sentence 
will meet the ends of justice. We, therefore, reduce 
the sentence in each case to a fine of Rs. 100, in de- 
fault three weeks’ rigorous imprisonment. 

E. H. M. 

Conviction upheld. 


Ganesh 
Chandra 
Si k par 
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PRIVY COUNCIL 


RAJ KUMAR THAKUR GIRIDHARI SINGH 


MEGH LAL PANREY 


[on appeal from the mm court at fort william in behgal.] 


Lease , construction of — Mokarari Lease — Grant of Land u mai hak hakuk ” 
(zw/A rights')— Mineral and other sub-soil rights — Rights not 

expressly included in terms of lease. 

Held (reversing the decision of the High Court), that the expression 
u mat hak hakuk ” ( u with all rights ”) in a mokarari lease of land did not 
add to the true scope of the grant nor cause mineral rights to be included 
within it. 

The essential characteristic of a lease is that the subject of it is one 
which is occupied and enjoyed, and the corpus of which does not in the 
nature of things and by reason of the user, disappear. Unless there be 
by the terms of the lease an express, or plainly implied, grant of mineral 
rights they remain reserved to the zamindar, there being no evidence 
of his having parted with them. 

Hari Narayan Singh Deo v. Sriram Chakravarti (1), Durga Prasad 
Singh v. Brojo Nath Bose (2) and Shashi Bhusan Misra v. Jyoti Prashad 
Singh Deo (3) followed. 

Megh Lai Pandey v. Rajlcumar Thakur (4) overruled. 

By the terms of the lease trees on the land were expressly transferred 
to the grantee ; but mineral rights were not so included in its terms ; and 
the presumption was, therefore, that the zamindar had not intended to 
transfer them, and they did not pass under the lease. 


Appeal No. 66 of 1910 from a judgment and decree 
(19th December 1906) of the High Court at Calcutta, 

e Present : Lord Dunedin, Lord Shaw, Lord Sumner, Sir John Edge, 
and Mr. Ameer Ali. 

(1) (1010)1. L. R. 37 Calc. 723 ; (3) (1916) I. L. K. 44 Calc. 585; 

L. B. 37 I. A. 136. L. E. 44 I. A. 46. 

(2) (1912) I. L. It. 39 Calc. 696 ; (4) (1906) I. L. E. 34 Calc. 358. 

L. E. 39 I. A. 133. 
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which reversed a judgment and decree (19th Jane 1905) 
of the Subordinate Judge of Manbhum. 

The plaintiff was the appellant to His Majesty in 
Council. 

The question for determination in this appeal is 
whether the respondents have, under a mokarari lease 
executed by the appellant, the sub-soil rights to coal 
and other minerals in the land leased to them. 

The Subordinate Judge held that they had not the 
right to minerals under the soil. 

The High Court (RlMPlNl and Mookerjee JJ.) on 
appeal reversed that decision and held that, on the 
construction of the lease, the right to such minerals 
passed to the respondents. 

The case on appeal to the High Court is reported 
in I. L. R. 34 Calc. 358 as Megh Lai Pandey v. Raj- 
kumar Thaknr. The facts are fully stated iu the 
judgment of Mookerjee J. at page 363 of the report. 


1} A J KUMAR 
TllAKl R 
Gtridhari 
iSlNGH 


Megh Lal 
Tan dry. 


On this appeal, 

De (i ray liter, K. C., and .4. M. Dunne , for the appel- 
lant, contended that he was entitled to the coal and 
all other mineral and sub-soil in the land leased, and 
such rights did not pass to the respondents under the 
mokarari lease. Unless those rights are expressly 
granted, or a grant can be clearly implied from the 
terms of the lease, there was nothing to show that the 
zamindar has parted with them. The transfer of such 
rights cannot be implied from the fact that the lease is 
permanent and heritable. The most recent authorities 
are conclusive on the question. Reference was made 
to Hari Narayan Singh Deo v. Sriram Chalcravarti 
(1), Durga Prasad Singh v. Braja Nath Bose (2) 
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and Shashi Bhusan Misra v. Jyoti Prashad Singh 
Deo (1). The words “ mn hak hakuk” (“with all 
rights”) in the lease were not sufficient to transfer to 
the respondents the right to minerals. Where rights 
are intended to be granted, as with regard to the right 
to trees, the terms were express : and where minerals 
are not mentioned, the presumption was that it was 
intended to exclude them from passing. 

Sir FI. Erie Richards, K.C., and Sir William Garth , 
for the respondents, contended that under the terms of 
the lease “ all the rights ” of the appellant passed 
without reservation to the respondents : and such 
rights were unqualified and perpetual. There was 
no exclusion of the right to minerals or other sub-soil 
rights. The lease was before the Board, which was 
not the case in most of the recent cases on the subject. 
‘‘ All the rights ” must be presumed to include the 
right to dig coal. The cases of Huri Naragan Singh 
Deo v. Sriram Ohakr '.varti (2) and Durga Pr:ishad 
Singh v, Brafa isfath Bose (3) were distinguishable on 
the ground that in them it was not shown that the 
zamindar ever parted with his right to minerals under 
the soil. In the present case, he had, it was submitted, 
done so on the true construction of the mokarari lease. 
The only interest in the laud remaining in the appel- 
lant was the right to receive the reserved rent, and a 
right of re-entry if the rent was not paid. 

The appellant Was not called upon to reply. 


11 a j Kumar 
Thaiojr 
Giridhapj 

SlXGH 

V. 

Megh Lal 


The judgment of their Lordships was delivered by 

Lord Shaw. The appellant is the proprietor of 
the zamindari of pergunnah Nawargarh, being Mahal 


July 19. 


(!) (1916) I. L. It, 44 Calc. 585; (2)(:9i0) I. L. 11. 37 Calc. 723; 
L. 11. 44 I. A. 46. L. R. 37 I. A. 136. 

(3) (1912) I. L. R, 39 Calc. 696 ; L. R. 39 I. A. 133. 
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No. 16 of the toazi of the Oollectorate of District 
Manbhum. 

In 1865 he executed a mokarari pottah of a small 
portion, of Monzah Baramashya “ with all rights ” 
(this being the translation of the expression “ mai hak 
hakuk”) “as per boundaries .... appertaining 
to my zamindari, the third kismat pergunnah Nawar- 
garh, which is in my possession.” An annual jumtna 
was fixed of 59 rupees and 2 seers of ghee and 1 goat. 

It is admitted that the possession was of a perma- 
nent and heritable character, subject to the payment 
of rent, failing which latter the mokarari “ will be 
cancelled at the end of the year.” There is also a 
clause as to trees in these terms : — 

“You shall be entitled to the extra collections which will be realised 
in the village, and you shall take the prices o£ the trees- of the same by 
eutting and soiling them, to which I shall not have any right.” 

In 1903, minerals having been discovered below 
the surface of the land which was the subject of 
the mokarari pJtah, the respondents began to work 
them, claiming that they had a right to do so in 
respect that the minerals were within the subjects of 
their mokarari lease. This claim was resisted by the 
appellant, who brought the present suit for injunc- 
tion and damages. The appellant is the zamindar. 

On the one hand, it is admitted that minerals were 
not expressly included within the terms of the pottah. 
On the other, that the terms were general, as above 
quoted, and that there was no exclusion of these 
minerals. I he Subordinate Judge held that the moka- 
rari lease did not pass the underground and mineral 
rights. The learned Judges of the High Court of 
Calcutta, on the 19th December, 1906, held that it did. 
They accordingly set aside the decree and judgment 
of the lower Court and dismissed the suit. 

In their Lordships’ opinion, the judgment and 
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decree of the High Court are erroneous, and those 
of the Subordinate Judge fall to be restored. It is 
unnecessary to enter into the general question of 
law, as, in their Lordships’ opinion, that has been 
conclusively and recently settled by this Aoard. It 
is unavailing to urge that the right granted by the 
mokarari pottah to the lessee is of a permanent, 
heritable, and transferable character, as even although 
this be the case it does not advance the question of 
whether the lease itself embraced within its scope the 
mineral rights. On the contrary, unless there be by. 
the terms of the lease an express or plainly implied 
grant of those rights, they remain reserved to the 
zamindar and are part of the zamindari. 

Their Lordships refer to the judgment of the Board 
in Hari Narayan Singh Deo v. Sriram Ghakravarii 
(i). In the case as reported in I.L.R. 33 Calc. p. 54, a 
clear finding had been made which may be cited from 
the judgment of Pargiter, J. : — 

“There is no basis for holding that the underground rights have . not 
passed as part of the tenure. To hold otherwise would be to hold that a 
tenant in perpetuity can never work mines, because they do not belong to 
his tenure ; and that the landlord can never work them, because he has no 
reversion and no right to enter on the land for that purpose .... 
In my opinion, the underground rights belong to permanent tenures. 1 ’ 

This judgment was reversed by this Board, and it 
was held that the zamindar “ must be presumed to be 
die owner of the underground rights thereto [that is, 
appertaining to the zamindari], in the absence of 
evidence that he ever parted with them.” Their 
Lordships think it right to refer to -this case because, 
in the judgment of the High Court, the Calcutta 
decision is referred to as if still law, this not being 
the case. 

Hari, Narayan Singh’s case(l) was followed by that 
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of Diirga Prasad Singh v. Braga Nath Bose (1). This 
had reference to a claim for minerals underlying two 
mouzabs of a zamindari. The zamindar claimed them 
and the defendant also did so, he being in possession 
under a digwari tenure. This tenure is hereditary 
and inalienable, subject to the digwar’s liability to be- 
dismissed by the Government for misconduct. The- 
judgment of the Board was pronounced by Lord 
Macnaghten to the effect “ that it must be presumed 
that the mineral rights remain in the zamindar in the 
absence of proof that he had parted with them.” 

Finally, in Shashi Blutshan Misra v. Jijoti Prashacl 
Singh Deo (2) and after a review of the decisions, it 
was held that the grant by a zamindar of a tenure at 
a fixed rent does not carry a right to the minerals. 
In the language of Lord Buck master 

“ Tiiese decisions, therefore, have laid down a principle which applies te- 
am! concludes the present dispute. They establish that when a grant is 
made by a zamindar of a tenure at the fixed rent, although the tenure may 
be permanent, heritable, and transferable, minerals will not Ire held to have- 
formed part of the grant in the absence of express evidence to that effect.” 

On the general question, accordingly, one need not 
proceed further to consider the suggestion that the 
lessee in a mokarari pot t ah has rigid to the minerals 
by reason of the nature of such a grant. Such a sugges- 
tion stands negatived upon authority. 

There are two points, however, which remain as 
applicable to the present case. It is said that minerals 
must be included because of the use of the expression 
mai hale haJcufc in this pottah. On the assumption 
that the expression means “ with all rights ” or may 
be properly amplified as “ with all right, title, and 
interest,” such expressions, in their Lordships 1 opinion, 
do not increase the actual corpus of the subject 


(1) (1912) I. L. R. 39 Calc. 696: 
L. It. 39 I. A. 133. 


(2) (1916) I. L. R. 44 Gale. 585 
L. R. 44 I. A. 46. 
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affected by the pottah. They only give expressly 
what might otherwise quite well be implied, namely, 
that that corpus being once ascertained, there will be 
carried with it all rights appurtenant thereto, inclu- 
ding not only possession of the subject itself, but it 
may be of rights of passage, water or the like, which 
enure to the subject of the pottah and may even be 
derivable from outside properties. It must be borne 
in mind also that the essential characteristic of a 
• lease is that the subject is one which is occupied and 
enjoyed and the corpus of which does not in the nature 
of things and by reason of the user disappear. In 
order to cause the latter specialty to arise, minerals 
must be expressly denominated, so as thus to permit 
of the idea of partial consumption of the subject leased. 
Their Lordships accordingly are of opinion that the 
words founded on do not add to tire true scope of 
the grant nor cause mineral rights to be included 
within it. 

A second point mentioned as a specialty in the 
present case is the reference in th e pottah to the trees. 
The lessee is given power to cut and, if he cares, to 
sell these; and the zamindar renounces any right in 
them and their proceeds. Had the mokarari pottah, 
however, been a document which by its nature gave 
as in property the entirety of the land both on and 
below the surface, such a provision with regard to the 
trees would be entire surplusage. The point is not of 
great importance, but it negatives the idea that the 
mokarari pottah can be so comprehensively viewed. 
Such a lease is a lease of the surface only. This is the 
general case to which in the present case there is alone 
super-added a right to the trees. The minerals are not 
included. 

Their Lordships will humbly advise His Majesty 
that the appeal should be allowed with costs here and 
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PRIVY COUNCIL. 


For the exercise of the judicial discretion allowed by section 5 of the 
Limitation Act, 1908, to admit, for “ sufficient cause,” an appeal which 
would be otherwise barred as being out of time, the case of Karm Bakhsh 
v. Daulat Ram (1) lays down a general rule that the true guide is whether 
the appellant has acted with reasonable diligence in the prosecution of 
lus appeal ; and lie ought to be deemed to have so acted where, after 
deducting the time spent in prosecuting with due diligence a proper 
application for review of judgment, the period between the date of the 

* Present ■ LoiiD Drowns, Lord Shaw, Lord Scmskr, Sir John 
Ed«e and Mr. Ameer Ali. 

(1) (1888) P; R. No. 183. 


Limitation^- Limitation Act (IX of 1908) ss. 5, 14 — General ride for 
exercise of judicial discretion to admit an appeal which would 
otherwise he time Jarred — “ Sufficient cause Reasonable diligence in 
prosecution of appeal Deduction of time in prosecuting with due 
diligence an apidication for review of judgment — Order for abatement 
of suit— Civil Procedure Code , 1882, ss. 366 , 36S , 371— Revision 
allowed under s . 3 71— Order of abatement made ex parte— Judge 
refusing to follow general rule laid down by Full Bench case — Appellate 
Court can remit case or exercise discretion itselj. 
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•deoree appealed from and the date of presenting the appeal does not 
exceed the period prescribed for preferring an appeal. 

In re Brojender Coomar Roy (1), in which Nobbo Kissen Singh v. 
rKaminee Dassee (2) was followed, referred to. 

This general rale, or one practically similar, lias been adhered to b} r all 
the High Courts in India : and the Judicial Committee will not interfere 
■with such a rule of procedure so laid down. 

Where a Judge purporting to exercise such discretion does so under 
it he view that there is no general rule, when in fact there is one which 
;he ought to follow as being binding on him, lie misdirects himself, as to 
•the Jaw to be applied to the case ; he cannot exercise a judicial discre- 
tion, and an Appellate Court should either remit the case, or exercise the 
'discretion itself. 

The remedy by revision given to the representative of a plaintiff by 
section 371 of the Civil Procedure Code, 1882, when an order for aba te- 
onent of a suit has been made, is applicable whether the order has been 
made under section 366, on the death of a plaintiff, or under section 368, 
*on the death of a defendant ; the words of section 371 being 11 where a 
•suit abates under this chapter ” which includes both sections 366 and 368. 
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An order abating a suit should not be made expert*. The opposite 
party should be given an opportunity of appearing before any order for 
.abatement is made. 

The introduction of a plaintiff or a defendant for one stage of a 
suit is an introduction for all stages, even if it be made on an appeal 
from a mere interlocutory order. 


Appeal No. 70 of 1916 from tlie judgment (20th 
January 1911) of the Chief Court of the Punjab, which 
affirmed an order (16th March 1908) of the District 
Judge of Ferozepur. 

The plaintiff was the appellant to His Majesty in 
Council. 

The facts of the case are set out in the judgment of 
the Judicial Committee. 

The judgment of the Chief Court (D. C. Johnstone 
J.) appealed from was — 

“In this case Mr. Shatli Lai puts in a double-barrelled objection to the 

£1) (1867) B. L. It. Sup. Vol. 728 ; (2) (1865) B. L. R. Sup. Vo!. 349 ; 

7 Suth. W. R. 529. 2 Suth, W. R. Mis,. 85. 





1 

1 

IN 

i 


96 



effect that either no appeal lies or, if it lies, it is barrel by time. A few 

words will make the objection clear. 

On 16th March '1908, th District Judge declared that the suit had 
abated. On 8th April 1908, his successor in office set aside the order of 
abatement, in so far as it concerned the death of the plaintiff, His 
Highness the Raja of Faridkot, and on 24th April 1908 further held that, 
even in connection with the demises of two defendants, the suit had not 
properly abated. These orders were made the subject of revision in this 
Court— see No. 1450 of 1908— and on 6th April 1909 I set aside the order 
setting aside the order of abatement and restored the order of 1 6th March 
1 90S. 1 ruled that under the Civil Procedure Code of 1882 while the 

proper remedy against an incorrect abatement order in connection with 
the death of a plaintiff (section 366) was reconsideration under section 371 
of that Code, the remedy in the case of death of a defendant was by way 
of appeal ; and I allowed that revision on the ground that in so far as they 
touched the abatement under section 368, Civil Procedure Code (demise of 
a defendant), the orders of 8th and 24th April 1908 were ultra vires . 

•“Mr. Shadi Lai’s contention is as follows : — 

“ The District Judge’s order of 16th March 1908 gave three reasons for 
abatement, (i) plaintiff dead and representative not brought on record in 
time *, (ii) Joti Mai dead and representative not brought on record in time ; 
(iii) Cr. H. Coates dead and representative not brought on record in time* 
No appeal lies as regards reason (i), and by order of Chief Court of 6th 
April 1909 the District Judge’s original order of 16th March 1908 was 
restored and is now the only subsisting order. Hence there is no plaintiff 
and thus there is no one who can appeal. Further, it is contended that 
the appeal under section 588 (18) of the old Cole against an order of 
abatement under section 368 has been taken away by the new Code — see 
Order XLIIT, rule 1. This seems to me to be hardly correct. No doubt 
no appeal is stated in Order XLI1I, rule 1, to lie against an order of 
abatement under Order XXIT, rule 4 (old section 368), but by Order XLIII, 
rule 1 (k) an appeal lies against an order rejecting an application under 
Order XXII, rule 9, to set aside an abatement. The only change appears 
to be that the plaintiff must apply for reconsideration first to the Court 
that passed the order. 

u As regards time-bar the argument is that the right to appeal accrued 
on 16th March 1908, the order of that date being the order it is now 
sought to set aside, while this appeal was instituted on 21st April 1909 ; 
and no sufficient ground for the application of section 5, Limitation Act. 
exists. 

“ Mr. Oertel has, I think, succeeded in refuting the first part of this 
preliminary objection of Mr. Shadi Lai. In my order of 6th April 1909, 
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I did not interfere with the order setting asiJe abatement in so far as it 
was concerned with death of plaintiff. ^fter my order of 6th April 1909, 
though the suit could not go on as it was in abatement, there was a plaintiff 
who could take any further steps that might seem necessary. 

u As regards time-bar, however, I am not with Mr. Oertel. He admits 
that the appeal is barred but for the application, if lawful, of section 5, 
aforesaid. In the memorandum of appeal the reasons given for non- 
presentation in time are (i) the proceedings in the Court of the District 
Judge in April 1908, the orders passed in which remained in force until 
6th April 1909 ; (ii) the plaintiff being a minor. I have consulted 
authorities and may mention ll8 P. It. 1908, and I. L. It. 10 All. 587 ; 
184 P. R. 1889 ; 161 and 183 P. It. 1838 ; and 30 P. It. 18,36. Each 
case has to be considered on its own merits. In the Allahabad case, 
though the question as to the proper remedy was a difficult one, the Judges 
held that a mistake of law on the part of the appellant was no sufficient 
ground for bringing in section 5. In 30 P. R. 1886 it was held that wrong* 
advice of counsel \vas no ground, and that due diligence had not beeu 
shewn, 15 days being wasted after the mistake was known. In the present 
case also there was 15 days’ delay of the same kind ; and it must be borne 
in mind that the defendants protested against the plaintiffs’ adoption of 
the remedy by review, under section 371, Civil Procedure Code, 1882, and 
still the plaintiffs persisted. 

“ The Allahabad ruling was not altogether approved of in 184 P. it. 
1889, where it was held that pursuit of a remedy in good faith in a wrong 
Court might suffice to bring in section 5 ; but 118 P. R. 1908, which is 
almost identical with the present case, is hardly in accordance with the 
ruling of 1889, just quoted. The fact is that these cases depend so 
much for their decision on the special facts found in them that no general 
rule can be laid down. I think it is doubtful whether the two rulings of 
1888, quoted abo' r e, would pass muster now ; but as the facts there were 
very different from anything I have before me, I do not think I need 
express a definite opinion upon them. 

My finding is that the appeal probably lies, but that it is time-barred, 
and that section 5 of the Limitation Act cannot he invoked by the plaintiffs 
because the delay was not, in view of the defendants’ protest against the 
proceedings by way of review (section 371 of Civil Procedure Cole, 1882), 
and of the 15 days between discovery of the mistake and the presentation 
of the appeal, made in “ good faith.” I dismiss the appeal with costs.” 

On this appeal, 

DeC rnijther K. C. a ad C. O' Grormin, for t he appe l- 
lant, contended that the order of the District Judge 
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dated 24th April 1908 was right, and to make it was. 
within his jurisdiction ; the Chief Court was in error 
therefore in setting it aside and restoring the order of 
16th March 1908 which was admittedly irregular. 
The Chief Court says that the cases in India lay down 
no general rule for the exercise of the judicial discre- 
tion under section 5 of the Limitation Act in 
admitting an appeal presented after the prescribed 
period. But, it is submitted, the cases do lay down a 
general rule as to “ sufficient cause ” under section 5 r 
which is that an appeal is prosecuted with ordinary 
diligence if, after the deduction of the time occupied 
in diligently applying for a review, the prescribed 
period is not exceeded. This is analogous to the 
rule with respect to suits in section 14 of the 
Limitation Act. Reference was made to Harm 
Bakhsh v. Daulat Bam (1), Balwant Singh v. 
Gumani Ram (2\ Brij Mohan Das v. Mannu Bihi 
(3), In re Brojender Coomar Roy (1) and Nob ' o Kissen 
Singh v. Kaminee Dassee (5). The Chief Court relied 
on the case of Ramjiwun Mai v. Chand Mai (6). But 
that case on the point of “ sufficient cause” was over- 
ruled by the Fall Bench case of Brij Mohan Das v.. 
Mannu Bibi (3) which error of the Judge caused a 
misdirection by himself in the exercise of his judicial 
discretion. The appeal from the decision of 16th 
March 1908 was within time and the Chief Court erred 
in holding it was barred by limitation. The right re- 
apply for a review of an order of abatement given by 
section 371 of the Civil Procedure Code, 1882, exists, 
whether such order is made under section 366 or sec- 
tion. 368. Reference was made to Suri Bliatta v. 

(1) (1888) P. R. No. 183. (5) (1865) B. L. R. Sup. Vol. 349 • 

(2) (1883) I. L. R. 5 All 591. 2 Sixth. W. R. Mis. 85. 

(3) (1897) I. L. R. 19 All. 348. (6) (1888) I. L. R. 10 All. 587. 

(4) (1807) B. L. R. Sup. Vol. 728 ; 7 Su'th. W. R, 529. 
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Sitarama Bhatta (1) and Sham Singh v. Sant Singh 
■ (2) in which there- was nothing adverse to that hold- 
ing. In any case having regard to the decision in 
Karm Bakhsh v. Daulat Ram (3), the Chief Court- 
ought to have held that the appellant had “ sufficient 
cause” for not presenting his appeal in time. 

Zeffert , for the respondent A. A. Coates, contended 
that the appellant was admittedly out of time in 
presenting his appeal, and failed to satisfy the Chief 
Court that lie had acted with due diligence, and had 
“sufficient cause ” for getting an extension of time 
under section 5 of the Limitation Act There was no 
ground for holding that the Chief Court did not 
exercise its discretion judicially. An Appellate Court 
will not interfere with the due exercise of judicial 
discretion : Sharp v. Wakefield (4). Reference was 
made to Bhimrao Ramrao Desai v. Ayyappa Yellappa 
(5) to show that that principle was applied in India. 
A mistake in law was not “ sufficient cause ” for an 
extension of time under section 5 : Ramjiwan Mai 
v. Ghand Mai (6), In re Coles and Ravenshear (7) 
and Bechi v. Ahsanullah Khan (8). The case of Brij 
Mohan Das v. Manna Biln (9) does not decide that a 
mistake in applying for a review is a “sufficient 
cause ” for an extension of time, but only that it may 
be. Each case depends on its own facts, and there is 
no general rule laid down in India on the matter. 
The discretion, it was submitted, was rightly exer- 
cised. Reference was made to Murugesa Mudadar 
v. J attar am Davy (IQ) and Sultan v. Ala Bakhsh 
(11). Owing to the constant delay made by the 


(1) (1883) I. L. R. 7 Mad. 195. 

(2) (1885) P. R. No. 22. 

(3) (1888) P. R. No. 183. 

(4) [1891] A. C. 173. 

(5) (1906- I. L. R. 31 Bum. 33. 


(11) (1893) P. R. No. 45. 


(6) (1888) T. L. R. 10 All. 587. 

(7) [1907] 1 K. B. 1. 

(8) (1890) I. L. R. 12 All. 461. 

(9) (1897) I. L. R. 19 All. 348. 

(10) (1900)1. L. R, 23 Mad. 621, 625 
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Pioeeduie Code (1882), against Kashi Ram and Joti Mai, decree-holders, 
Mr. G. H. Coates, judgment-debtor, and two others, for a declaration that 
certain property, attached under Kashi Ram and Joti Mai’s decree, was 
plaintiff’s property, and so not liable. Great delay took place and an 
application for transfer of the case was made to the Chief Court ; but a 
new District Judge having been ordered to Ferozpur, transfer became 
unnecessary. Again plaintiff applied for transfer of the case, and again 
the petition was rejected, and the case was taken up thereafter on the 21st 
April, 1904. In the course of the hearing on the 16th July, 1904, an 
application was made to the Chief Court to revise an order of the District 
Judge, directing a party to produce certain books. I need not go into 
details concerning this. Suffice it to say that the petitiou remained in the 
Chief Court till the 1st January, 1908, when Mr. Herbert, pleader for 
plaintiff, withdrew it, and that in the meantime certain casualties had 
occurred among the parties. In February 1906 Raja Balbir Singh died and 
was succeeded by the present Chief. On the 9th May, 1906, the latter 
applied in the Chief Court for substitution of his own name and this was 
ordered on the 19th May, 1906. Joti Mai, defendant 2, had also died on the 
15th April, 1906, and plaintiff said he heard of this (plaintiff is a minor), 
on the 8th November of the same year. Application for substitution of his 
five sons was made on the 13th December, 1907, and, the file still being in 
the Chief Court, on the 11th January, 1908, the prayer was granted. 
These orders of the 19th May, 1906, and the 1 1th January, 1908, were 
apparently both ex parte. 

“ The papers went back from the Chief Court to the District Judge on 
the 13th March, 1908, and then an application was made to the District 
Judge on the 16th March, 1908, by Kashi Ram, defendant 1, and Lala 
Achhru Ram, one of the sons of Joti Mai, praying for an order of abate- 
ment on the grounds that in none of the following cases had representa- 
tives of deceased parties been put on the record within time, viz. 
u 1. Vice Raja Balbir Singh, died February 1906 ; 
u 2. Vice Joti Mai, died April 1906 ; and 
a 3. Vice Mr. G. H. Coates, died about December 1906. 
u The new District Judge, Captain Sanford, without enquiry and 
without notice to plaintiff, the present Chief, and obviously without look- 
ing at the Chief Court’s orders of the 19th May, 1906, and 11th January, 
1908, summarily there and then ordered abatement, and gave applicants 
costs out of the deceased Raja’s estates. The order was passed under both 
section 366 and section 368, Civil Procedure Code (1882), all three grounds 
set forth in the petition being accepted as' sound. 

“ u P oa a petition by the present Chief, Captain Sanford’s successor 
on the 8th April, 1908, reconsidered the ex parte order of the 16th March 
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1908 , and set aside the order of abatement in so far as it depended upon 
the matter of the decease of the late Raja. This was an order under 
section 371, Civil Procedure Code, and was within the power of the District 
Judge. Then, on the 24th April, the District Judge took up the other two 
and set aside the abatement order also in respect of them. On 
d before the District Judge that section 371 did 
him of an order under section 368, 
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demises 

both occasions it was ur; 
not authorise the reconsideration by 
Civil Procedure Code, but he overruled the objection ” 

Having thus set forth the facts, the learned Judge 
expressed Ms opinion that though section 371 autho- 
rised the setting aside of the abatement in so far as it 
depended on a failure to substitute a new plaintiff 
under section 366, it did not do so, in so far as the 
abatement order depended on a failure to substitute a 
new defendant under section 368. Accordingly, hold- 
ing the District Judge P renter’s order to review to he 
'ultra vires , he quashed that order and restored the 
ex parte order of the District Judge Sanford which 
abated the suit. 

It follows from what Mr. Justice Johnstone had 
said, that in his opinion the proper course for the 
plaintiff who, by an ex parte order in the District 
Court, had had his suit brought to an end, was to 
appeal to the Chief Court against that order. This the 
plaintiff did. But on presenting his appeal, he was 
met by the objection that it was time-barred. The 
oase denended before the same Judge, Mr. Justice 
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deducted in calculating the time during which appeal 
was possible. This depends on. section 5 of the 
Limitation Act, which is in these terms : — 

“ Any appeal or application for a review of judgment may be admitted 
after the period of limitation prescribed therefor, when the appellant or 
applicant satisfies the Court that he had some sufficient cause for not pre- 
senting the appeal or making the application within such period.” 

It is right, also, to quote section 14 of the same Act, 
which is as follows : — 

a In computing the period of limitation prescribed for any suit the time 
during which the plaintiff has been prosecuting with due diligence another 
civil proceeding, whether in a Court of first instance or a Court of 
Appeal, against the defendant, shall be excluded, when the proceeding is 
founded upon the same cause of action, and is prosecuted iti good faith in a 
Court which, from defect of jurisdiction or other cause of a like nature, 
is unable to entertain it.” • 

This, it will be observed, does not in terms apply, 
as it deals with suits and not with appeals, but its 
relevance will be seen by the judgments afterwards 
quoted. 

The learned Judge, Mr. Justice Johnstone, in his 
first deliverance on this matter, cited the case of Eam- 
jiwan Mai v. Ghand Mai (1). That case laid down the 
broad proposition that a mistake in law never could 
be the foundation for an application for the indulgence 
which may be granted under sections. If that were 
sound there would be an end of the case. Upon the 
assumption that review was not the proper remedy 
for an abatement granted in respect of section 368 
(which assumption the plaintiff by acquiescing in 
Mr. Justice Johnstone’s judgment of the 6th April 
1909, must be held to concede), the proceeding by way 
of review instead of by appeal was a mistake in law. 
But the learned J udge’s attention does not seem to have 
been called to the fact that the case cited was really 
reversed by the decision of Brij Mohan Das v. Mannu 

(1) (1888) I. L. R. 10 All. 587. 
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1917 Bibi (1), where a Pall Bench held that a mistake in law 
BrijIndar may the foundation for the relief craved. The case 
Singh 0 n its facts is not directly in point here, for it was 
Kanshi concerned with a suit and not with an appeal : i.e., was 
Raw. directly under section 14 ; and further, the mistake 
made was clearly within the words “ a Court which 
from defect of jurisdiction is unable to entertain it.” 
In the second judgment the learned Judge carefully 
reconsidered the authorities. The case of Kami 
Bakhsh v. Daulat Ram (2) had been specially pressed 
upon his attention ; a Pull Bench decision of his own 
Court which, if applicable, he was bound to follow. 
He refused to consider it applicable, because, in his 
opinion, it laid down no general rule, and each case he 
considered depended on its own facts. 

Their Lordships find it impossible to agree with 
the view that the case of Karm Bakhsh v. Daulat 
Ram (2) laid down no general rule. The case was first 
taken in chambers, when Plowderi J., the point being 
raised, said “ This class of cases is constantly cropping- 
up, and some definite rule should be laid down.” 
Following this view, when with another Judge he 
took up the case in the Divisional Court, he referred 
the matter to a Full Bench. The case was heard 
before a Pull Bench, and Plowden J. delivered the 
judgment. It will be enough to cite two passages 
from that judgment. After setting forth the terms of 
section 5 of the Limitation Act, he says : — 

£l All that the section requires in express terms as a condition for the 
exercise of the discretionary power of admission of an appeal presented 
after time is sufficient cause for not presenting the appeal within the 
prescribed period. If such can be shown, the Court may in its discretion, 
which is of course a judicial and not an arbitrary discretion, admit the 
appeal. We think the true guide for a Court in the exercise of this 
discretion is whether the appellant has acted with reasonable diligence 


(1) (1897) I. L. R. 19 All. 348. (2) (1888) P. R. No. 183, 478. 
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prosecuting his appeal, and we think further that he ought ordinarily 
to be deemed to have acted with ordinary diligence, when the whole 
period between the date of the decree appealed against, and the date of 
presenting the appeal does not, after excluding the time spent in 
prosecuting with due diligence a proper application for review of judgment, 
exceed the period prescribed by law for presenting the appeal.” 

And again — 

44 We also agree with the High Court of Allahabad in the case of 
Bahcant Singh v. Gumani Ram (1) that the circumstances contemplated in 
section 14 of the Limitation Act should ordinarily constitute a sufficient 
cause within the meaning of section 5.” 

These citations seem to show that there is a general 
rule expressed, and that the case was only sent to a 
Full Bench in order that some general rule should be 
laid down. 

The learned Judge says that each case depends on 
its own circumstances. This is true. But he seems 
to treat this truism as if it was destructive of the idea 
that there can be a general rule. There is no incon- 
sistency in the position. There may be a general rule 
as to the exercise of discretion, but each case must, 
nevertheless, be examined as to its own circumstances 
to see whether they make it fall within or without the 
terms of the general rule. 

It would doubtless be within the power of this 
Board to hold that the general rule so laid down 
was wrong. But here it must be noticed that though 
as authority binding on Mr. Justice Johnstone it 
rests on the Punjab case, the authority for it is really 
much wider. The case of In re Brojender Coomar 
Roy (2) was also a Full Bench case, sent to the Full 
Bench of Calcutta in order to" obtain a general rule, 
and it is well summarised in the head note which 
runs : — 

“ If a party presents an application for review of judgment within 
the ordinary period limited for appealing, the time occupied by the Court 

(1) (1883) I. L. R. 5 All. 59!. (2) (1867) B. L. R. Sup. Vol. 728 ; 

7 Suth. W. R. 529. 
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in disposing of such application will not be reckoned among the da^ 
limited for appealing, but will be added thereto, and a memorandum of 
appeal represented within such extended period will be received as present- 
ed within time.” 

And in delivering judgment, Peacock 0. J. men- 
tioned that they were upholding the ruling of 
fourteen Judges in 1865, and that the practice upheld 
had been the practice of Madras since 1860. Their 
Lordships were also informed that the same rule 
had been followed in Bombay. In Allahabad the same 
result is reached by combining the case of Balwant 
Singh v. Gumani Ram (1) with the case of Brij 
Mohan Das v. Mannu Bibi (2). 

Now if the matter were entirely open, inasmuch 
as a mere mistake in law is not per se sufficient 
reason for asking the Court to exercise its discretion 
under section 5 (instances of which are given in 
some of the cases cited by the learned Judge), there 
would be a good deal to be said in argument in 
favour of making the rule universal, and upholding 
in its entirety the ruling given in the case of Ram - 
jiwan Mai v. Chanel Mai (3) above cited. But the 
matter is not open. To interfere with a rule, which 
after all is only a rule of procedure, which has been 
laid down as a general rule by Full Benches in all 
the Courts of India, and acted on for many years, 
would cause great inconvenience, and their Lordships 
do not propose so to interfere. 

It was strenuously urged by the learned counsel 
for the respondents that inasmuch as the powder in 
section 5 is admittedly a discretionary power, this 
Board ought not to interfere with the discretion exer- 
cised by Mr. Justice Johnstone, and he cited cases of 
which Sharp v. Wakefield (4) may be taken as a type. 
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Iji reality, however, that case is against him. For it 1917 
laid down that discretion there as here must be a bmj inpar 
judicial and not an arbitrary discretion. Now if the Siaan 
Judge who purports to exercise the discretion does kan'shi 
so under the view that there is no general rule, when 
in fact there is one, if he has, to use an expression 
often used in another class of cases, misdirected him- 
self as to the Jaw to be applied to the case, lie cannot 
exercise a judicial discretion, and the Superior Court 
— in this case this Board — must either remit the case 
or exercise the discretion themselves. In a case like 
Sharp v. Wakefield (1) there would necessarily be a 
remit. Here it is otherwise, for the general rule 
applies, and it only remains to see whether the pro- 
ceedings in the review were reasonably prosecuted 
and in good faith. That they were so their Lordships 
have no doubt. The District Judge Sanford made the 
order for abatement on the 16th March, 1908. The 
plaintiff applied on the 20th March to set it aside, and 
it was set aside by the District Judge Premier on the 
24th April, 1908. Mr. Justice Johnstone speaks of the 
plaintiff “persisting” in prosecuting review after the 
defendants had taken the point that appeal and not re- 
view was the proper remedy. But the defendants 
were held by the District Judge Prenter to be wrong, 
and their Lordships think that the plaintiff cannot be 
held in any fair sense to have “ persisted ” in his attitude 
till Mr. Justice Johnstone’s first judgment of the 6th 
April, 1909. Accepting that judgment, he appealed on 
the 21st April, 1909. The question of what he did in 
the fifteen days is neither here nor there. For, accept- 
ing the general rule as stated above, the period for 
appealing being ninety days, the dates stand thus : the 
District Judge Sanford’s order was made on the 16th 


(1) [1891] A. C 173. 
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March 1908. That order was set aside on the 8tji 
April 1908. Thus only twenty-three days out of the 
ninety had expired. That left forty-seven days. And 
after the proceedings for review terminated only 
fifteen days were consumed before the appeal was 
presented. 

Though it is not in the appellant’s mouth to say 
that Mr Justice Johnstone’s first judgment, settling 
that review was incompetent, is wrong, he having 
acquiesced therein, still as the matter has been mooted 
and discussed, their Lordships think it better to say 
that in their view the District Judge P renter’s judg- 
ment on this point was right, a fid that of Mr. Justice 
Johnstone wrong. The point seems to their Lordships 
very clear. Section 365 provides for the substitution 
of a new plaintiff when the plaintiff has died, upon 
the application of the representative of the deceased 
plaintiff. Section 366 deals with the state of circum- 
stances when no such application is made within a 
certain time. The defendant may either (i) have the 
suit abated ; or (ii) get an order putting up a new 
plaintiff Section 368 deals in a similar manner with 
the case of the death of a defendant. Thus it will be 
noticed that abatement is a penalty which is only 
imposed on a failure of the plaintiff. 

Then comes section 371. This primarily deals 
with what abatement involves : “ No fresh suit shall 
be brought on the same cause of action.” It is obvious 
that it is only a plaintiff that is hurt by this. Noth- 
ing could be better for a defendant. It is also obvious 
that an abatement is equally hurtful to the plaintiff 
whether granted in respect of a failure under section 
366 or section 368. When section 371 goes on to say 
under what conditions the plaintiff can get rid of the 
abatement, it would be expected that it would deal 
with abatement, however procured. And the opening 
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wprds make it clear that it is so ; “ When a suit abates 
or is dismissed under this chapter .” This chapter 
includes section 868 just as much as section 866. The 
learned Judge seems to think that an argument can 
be founded on the fact that in the appeal section 588, 
an appeal is given against orders pronounced under 
section 368 and the second paragraph of section 366, 
but none against those under the first paragraph of 
section 366. The reason is apparent. Section 371 
which gave review was sufficient as to abatement so 
far as the plaintiff was concerned ; but being a plaint- 
iff’s section only, it was unavailable to a defendant? 
and as already pointed out, a defendant as such never 
would want to complain of abatement. But in para- 
graph 2 of section 366 and in parts of section 368, there 
are other matters than abatement. Under section 366, 
paragraph 2, a defendant might bring about the intro- 
duction of a wrong plaintiff against the will of the 
right one ; under section 368 a plaintiff might intro- 
duce a wrong defendant. To the persons so aggrieved 
there is given appeal. 

Though they think that Mr. Justice Johnstone’s 
judgment on this point is erroneous, there is one 
remark which he makes in his opinion with which 
their Lordships agree, and which they wish to ap- 
prove and emphasise. He points out how the whole 
mischief has arisen from the fact that the District 
Judge Sanford’s order abating the suit was pronoun- 
ced ex parte without giving the opposite party the 
opportunity of appearing. ‘An order abating the suit, 
looking to the terms of section 371 already quoted, 
may be said to be really tantamount to a judgment 
in favour of the defendant. To pronounce such a 
judgment ex parte , when no notice has beexx given 
to the opposite side to appear and contest the order, 
is much the same as to decide a suit against a 
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defendant who has not been cited to appear. Tie 
practice, if it is a practice, is quite indefensible. 

Their Lordships think it better to say further, that 
if the defendant had been present, it is clear that no 
order of abatement ought to have been pronounced. 
The plaintiff as representative of the original plaintiff, 
and the defendant’s representatives of Joti Lai, had 
been introduced in the Chief Court. No doubt that 
was only done in the course of an interlocutory 
application as to the production of books. But the 
introduction of a plaintiff or a defendant for one stage 
of a suit is an introduction for all stages, and the pray- 
er, which seems to have been made ob majorem caute- 
lam, by the plaintiff, in his application to the District 
Judge Prenter, under section 365, was superfluous and 
of no effect. Coates, the judgment-debtor, was only 
formally called, and the non-presence of his represent- 
atives would afford no ground for the abatement of 
the suit. 

Their Lordships will therefore humbly advise His 
Majesty to allow this appeal, and to remit to the Chief 
Court to allow the appeal and to set aside the order 
of the District Judge Sanford, and to remit to the 
District Judge to proceed with the hearing of the 
case on the merits. The respondents will pay the 
appellant the costs of this appeal and in the Courts 
below the costs so far as the proceedings were direct- 
ed to setting aside the order of Judge Sanford The 
general costs of the suit will abide the result on the 
merits. 

Appeal allowed. 

Solicitors for the appellant : T.L. Wilson § Co. 

Solicitors for the respondent, A. A. Coates : Lumley 

Lumley. 

j.v.w. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Woodroffe and Alookerjce JJ. 

RAMENDRA NATH ROY 


BRAJENDRA NATH DASS.* 

Misjoinder — Parties — Appeal — Causes of action — Practice — Judgment — 
Civil Procedure Cole ( Act V of 1908), 0. 1, rr. 1 and 3 ; 0. II, 
r. 3 — Letters Patent , 1865, cl. 15. 

An appeal lies, under the Letters Patent, from an order of the High 
Court on its Original Side, refusing to allow plaintiff to proceed in one suit 
against several defendants on the ground of misjoinder and giving him 
time to elect how he would proceed with his suit and which of the defend- 
ants he would retain on the record. 

0. I, r. 1 and 0. I, r. 3 of the Civil Procedure Code apply to questions 
of joinder of parties as also of causes of action. 

Umabai v. Bhau Bahoant (1) and Jankibai v. Shrinivas Ganesh (2) 
dissented from. 

The plaintiff brought a suit against four sets of defendants for the 
recovery of certain documents of title and the goods covered thereby and in 
the alternative for damages. In his plaiut he alleged that the goods in 
suit were his property, that the defendant No. 1 obtained from him the 
documents of title relating thereto by fraud and made them over to defend- 
ant No. 2 ; that defendant No. 2, knowing that defendant No. 1 had no 
title either to the documents or to the goods, wrongfully dealt with them 
and sold the goods to defendants Nos. 3 and 4 ; that defendants Nos. 3 and 
4 wrongfully claimed to retain the goods and the documents of title ; and, 
lastly, that one of the documents of title, viz., a railway receipt, was 
pledged by defendant No. 1 to defendant No. 5, though the goods covered 
by it were in the possession of defendant No. 3 : — 

Held, that the suit was not bad for misjoinder of parties and causes of 
action. 


March 2, 




Appeal by Ramendra Nath Roy, the plaintiff, 
from the judgment o£ Chi tty J. 

On the 21st December, 1913, Ramendra Nath Roy 
entered into three several contracts at Calcutta with 

* Appsal from Original Civil, No. 9 of 1917, iu Suit No. 87 of 1914. 

(1) (1908) I. L. It. 34 Bom. 358. (2) (1913) I. L. R. 38 Bora. 120. 
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one Brajendra Nath Dass, whereby the latter agreed to 
purchase from the former 1,750 bales of jute, shipment 
by December, 1913, and to pay 90 per cent, of the value 
of the same on presentation of the bills of lading re- 
lating to the said goods and the remaining 10 per cent, 
in cash on delivery. 

On the morning of the 29th December, 1913, B. N. 
Dass called on R. N. Roy and was presented by the 
latter with 10 bills of lading and railway receipts 
together with the bill for payment as stipulated. After 
some persuation B. N. Dass succeeded in obtaining 
possession of these documents promising to pay for 
the goods later, on the same day. B. N. Dass failed to 
pay the amount to R. N. Roy ; but after various delays 
he paid Rs. 25,000 by a cheque in part payment and 
subsequently, made over two other cheques for the 
balance of the amount for the jute in question. The 
first cheque was duly paid by the Bank, but the latter 
two cheques were dishonoured by the Bank. R. N. 
Roy finding that B. N. Dass was in insolvent circum- 
stances, caused the jute in question to be stopped 
in transit in respect of the portion that had not 
already been delivered. Prior to this, viz., on the 
30th December, 1913, B. N. Dass had made over 
nine out of the said ten documents to H. D. Cart- 
wright & Co., who, thereupon, sold the same partly 
to the Lansdowne Jute Mills Co., Ld., and partly 
to Birkmyre Bros., proprietors of the Hastings Jute 
Mills. One of the documents of title, viz., Railway 
receipt No. 9, in connection with the jute sold was 
pledged to and remained in possession of the Bengal 
National Bank, though the goods covered by it had 
been delivered to the Lansdowne Jute Mills. On the 
22nd January, 1914, R. N. Roy instituted a suit for 
the recovery of the goods in question together with 
the documents of title relating to them and in the 
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alternative, for damages. He made B. N. Lass, H. D. 1917 
Cartwright & Co. : the Lansdowne Jute Mills Co., Ld., Ramendba 
B irkmyre Bros, and the Bengal National Bank, Ld., Nath Roy 
defendants in the suit. In his plaint he alleged that brajendra 
■ the goods in suit were his property, that B. N. Dass had Nath Dass - 
obtained from him the said goods together with the 
documents of title relating thereto by fraud and had 
fraudulently and in order to cheat the plaintiff made 
over all the said documents, other than railway receipt 
No. 9, to H. D. Cartwright & Co., that H. D. Cartwright 
& Co., having reason to believe that B. N. Dass had no 
title to the goods covered by the said nine documents, 
took them over and sold the goods to the Lansdowne 
Jute Mills Co., Ld., and to Birkmyre Bros., proprietors 
of the Hastings Jute Mills; that the two mills had no 
title to the said documents and wrongfully retained 
the same ; and finally, that the Bengal National Bank, 

Ld., had wrongfully obtained possession of the said 
railway receipt No. 9 and wrongfully claimed to retain 
the same and to deal with the goods covered thereby. 

On the 11th May, 1915, Birkmyre Bros, obtained an 
order from the Court adding the Delhi and London 
Bank, Lch, as parties defendant, the plaintiff having 
refused to make the said Bank a party on the ground 
that he had no claim against it. On the suit coming 
on for trial before Mr. Justice Chitty on the 5th Feb- 
ruary, 1917, the defendants, with the exception of B. N. 

Dass, who did not appear, took the objection that there 
was misjoinder of parties and of causes of action. The 
learned Judge held, that there was such a misjoinder 
and the plaintiff could not be allowed to proceed in the 
one suit against the defendants as they then stood upon 
the record and gave the plaintiff a fortnight’s time to 
elect how he would proceed with the suit and which of 
the defendants he would retain upon the record. The 
plaintiff, thereupon, appealed. 
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Mr. B. L. Milter , for the Bengal National Bank> 
Ld. and the Delhi and London Bank, Ld., defendants 
Nos. 5 and 6, took the preliminary objection that no 
appeal lay from the order of Mr. Justice Chitty, dated 
the 5th February, 1917. This order was merely an 
order for adjournment and the plaintiff was given 
liberty to elect in the meantime which defendant or 
defendants he would proceed against. There was no 
order that if the plaintiff failed to elect, the suit would 
stand dismissed. There was merely an indication of 
the learned Judge’s opinion to that effect. If the 
plaintiff did not make his election within the time 
allowed him, any order that might be passed thereafter 
would be appealable. The plaintiff, therefore, was 
somewhat premature in filing this appeal, which must 
be dismissed as premature. 

Mr. Langford James , for Cartwright & Co., defend- 
ants No. 2, adopted Mr. B. L. Mitter’s contention. 

Mr. 0. C. Ghose (with him Mr. D. C. Ghose), for 
Birkmyre Bros., defendants No. 4, also adopted 
Mr. B. L. Mitter’s contention. 

Mr. P. L. Buckland (with him Mr. F. S. R. Surita } 
for the Lansdowne Jute Mills Co., Ld., defendants No. 3, 
also adopted Mr. B, L. Mitter’s contention and refer- 
red to Standard Discount Company v. Otard de la 
Grange (1). Mr. Justice Cbitty’s order made in this 
suit was certainly not the last step to fix the status of 
the parties with respect to the matter in dispute, and 
did not affect such status in any way. 

The Offg. Advocate-General (Mr. B. C. Mitter ) 
(with him Mr. S. R. Das and Mr. K. P. Basil), for 
Ramendra Nath Roy, the plaintiff. Mr. Justice Chitty 
decided that this suit in its present form was bad for 
multifariousness and that it would not lie. He had no 
longer any right to decide the snit as presented to him 
(1) (1877) 3 0. P. D. 67. 
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and bis decision was a judgment affecting the status 1917 
of the parties and was covered by the ruling in The ra-mesbka 
Justices o f the Peace for Calcutta v. The Oriental Gas Nath Roy 
Company, Ld. (1). See also Mullick Kef ait Hossein v. Bp.ajendra 
Sheo Pershacl Singh (’J), Subrahmania Ayyar v. Nath Da?s - 
King-Emperor (3), Hurrish Chunder Chowdhry v. 
Kalisundery Debi (4), Brij Coomaree v. Hamrick 
Dass (5) and Mathura Sundari Dasi v. Haran Chan- 
dra Saha (6). An appeal, therefore, from this order 
would lie under cl. 15 of the Letters Patent. 

Mr. B. L. Mitter, in reply. The order in this case 
was not the only form in which such an order could 
be drawn up : Frankenburg v. Great Horseless 
Carriage Company (7). The appellant ought to have 
waited until a further order was made after the 
adjournment. 

[The Court overruled the preliminary objection.] 

The Advocate-General . This suit was not bad for 
misjoinder of parties or causes of action. 0. II of the 
Code referred to the frame of suits and r. 3. of that Order 
would not by itself justify the present suit being 
brought as f ramed. This rule must be read with 0. 1, 
r. 3, on which the appellant relied and the words “ save 
as otherwise provided ” in 0. II, r. 3, enabled the 
reference to 0. 1, r. 3, being made. Mr. Justice Chitty 
in purporting to construe O. I, r. 3, followed Smurth- 
ivaite v. Hannay (8) and Sadler v. The Great Western 
Railway Co. (9) and held that rules 1 and 3 of that Order 
did not permit the appellant to bring his suit in its 
present form. Since the decision in Smurthwaite v, 

Hannay (8), the rule in England as regards the joinder 

(1) (1872) 8 B. L. R. 433. (5) (1901) 5 C. W. N. 781. 

(2) (1896) I. L. R. 23 Calc. 821. (6) (1915) I. L. R. 43 Calc 857. 

(3) (1901) I. L, R. 25 Mad. 61. - (7) [1 900] 1 Q. B. 504. 

(4) (1882) I. L. R. 9 Calc. 482. (8) 0894] A. 0. 494. 
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1917 of plaintiffs was altered and made wider than the rule 
K amend r a as regards the joinder of defendants. In the new rule, 
Nath Roy v iz, 0. XYI, r. 1, R. S. C., the words “any right to 
relief” was substituted for the words “right to any 
relief.” This alteration made the right more extended 
in the case of joinder of plaintiffs than in that of 
defendants. In the Civil Procedure Code, 1908, the 
words used were “ any right to relief ” in the rules 
both for joinder of plaintiffs and of defendants, there- 
by giving the Indian Rule for joinder of defendants a 
much wider scope than the corresponding English 
rule, from which it was taken. 

In interpreting the language of the Code, reference 
must be made to the English cases. The first case of 
importance after the change in the Rules was The 
Universities of Oxford and Cambridge v-. George Gill 
$ Sons (1). See also Stroud v. Lawson (2), Bullock v. 
The London General Omnibus Go. (3), Markt & Co., 
Ld. v. Knight Steamship Co.,Ld. (4), Compania Sansi- 
nena de Carnes Congeladas v. Boulder Bros. & Co., 
Ld. (5), Times Cold Storage Company v. Lowiher & 
Blankley (6) and Drincqbier v. Wood (7). 0. XVI, R. S. 
C. which dealt with the validity of the constitution 
of a suit, would, therefore, apply to causes of action as 
well as to parties. 

The appellant’s cause of action arose out of the 
same series of transactions and there were common 
questions of law and facts involved against all the 
defendants. The evidence would be substantially the 
same in respect of each of them. The present case 
arose out of B. N. Dass’ act in obtaining the goods 
fraudulently from the appellant and that was the root 

(1) [1899] 1 Oli. 55. (4) [1910] 2 K. B. 1021. 

(2) [1898] 2 Q. B. 44, * (5) [1910] 2 K. B. 354. 

(3) [1907] 1 K. B. 264. (6) [1911] 2 K. B. 100. 

(7) [1899] 1 Oh. 393. 


Brajendra 
Nath Dass, 


VOL. XLV.j CALCUTTA SERIES. 


117 



of everybody’s title. The appellant’s right to relief 1S * 7 
existed severally against the mills, or alternatively Ramexdra 
against the Bank. There could not, therefore, be any Nath Rot 
inconvenience in a joint trial against all the defend- Bbajendba 
ants. Such a joint trial would avoid four separate Nath Dass ' 
trials with the same evidence in each. Nuncio Kumar 
Nasker v. Banomali Gay an (1), Ishan C hander Hazra 
v. Bameswar (2; and Umabai v. Vithal (3) were 
referred to. 

Mr. Justice Chitty made a distinction between 
cases on torts and cases on contracts. The Civil Pro- 
cedure Code made no such distinction and 0. I, r. 3 
was applicable to both contracts and torts. In support 
of the contention that several defendants might be 
joined in an action arising out of a tort, Bullock 
v. The London General Omnibus Company (4), 
Drincqbier v. Woodik), Thomson v. London County 
Council (6) and F rakenburg v. Great Horseless Car- 
riage Company (7) were referred to. 

Mr. 8. L. Milter {Contra). Although 0. 1, r. 1 and 
0. 1, r. 3 were similar in terms, they must be construed 
on different principles. Where several defendants 
were joined as also several causes of action, such 
joinder caused embarrassment, but not so in the case 
of several plaintiffs. The principles in the two 
instances were different. 0. I related only to parties 
and not to causes of action, and under r. 3 of that 
Order in the case of joint liability a suit could be 
brought against the defendants jointly or severally, 
and in the case of separate liability the several defend- 
ants could be joined, provided the cause of action 
arose out of the same transaction and there was a 

(1) (1902) I. L. R. 29 Ca!c. 871, (4) [1907] 1 K. B 264. 

(2) (1897) I. L. R. 24 Calc. 831. (5) [1899] 1 Ch. 393. 

(3) (1908) I. L. R. 33 Bom 293. (6) [1899] 1 Q. B. 840. 

(7) [1900] 1 Q. B. 504. 
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common question of law or fact involved. O. I* r. 3 
contemplated in every case the possibility of separate 
suits. Therefore, 0. I, r. 3 could not refer to joint 
torts. 0. II, r. 3 undoubtedly dealt with causes of 
action and was the only rule under which several 
causes, of action could be united in one suit, provided 
there was no prohibition. If 0. I, r. 3 dealt with both 
joinder of parties and causes of action, 0. II, r. 3 
would be redundant and there would have been no 
necessity for its enactment. On the contrary, the res- 
trictive words in 0. II, r. 3 controlled 0. I, r. 3. The 
English rule corresponding to 0. I,r. 3 of the Code 
was contained in 0. XVI, r. 4, R. S. C. The English 
rule, however, was much wider than our rule and 
there was no restriction placed on it. The English 
rule applied not only to joinder of parties, but also 
to joinder of causes of action. . 

In construing the wording of the Indian Code the 
construction put on the corresponding English rules 
must be looked to. Sadler v. The Great Western 
Bailtvay Company (1), which was good law, and 
Thompson v. The London County Council (2) were 
relied on; but not Smurthwaite v. Hannay { 3). 
Furthermore, the facts of the present case were not 
such as would bring it within the meaning of 0. 1, 
r. 3. In the present case there were, firstly , B. N. 
Dass’ fraud with regard to nine documents of title, the 
dealings in respect of them by Cartwright & Co. with 
knowledge of the fraud and the possession of them by 
the Mills, and, secondly, B. N. Dass’ fraud with regard 
to one document of title and the possession of it by 
the Bengal Rational Bank. There were, therefore, in 
this suit two different sets of transactions, two differ- 
ent sets of facts, two different sets of law, two different 

(1) [1896] A. C. 450. (2) [1899] 1 Q. B. 840. 


VOL. XLV.] CALCUTTA SERIES. 


119 



sSts of issues and two different sets of evidence 1 917 
There was no fact, with the exception of B. N. Dass’ 1U ^ BA 
fraud, common between the Bengal National Bank and Nath Roy 
the other co-defendants. The only question with p E J BNI)EA 
which the Bengal National Bank was concerned, was Nat:i Dass - 
whether the pledge of the one document of title to it 
was a valid pledge. The substantial issue was not 
common and before the appellant brought his suit he 
ought to have seen that his right to relief arose 
against all the defendants from the same transaction 
and that there was a substantial, and not merely a 
small insignificant question of law or fact in com- 
mon between the several defendants. The plaint, as 
framed, alleged different torts against different defend- 
ants. This was bad for misjoinder : see Dicey on 
Parties, page 431. Gower v. Gouldridge (1), Thompson 
v. The London County Council (2), Greenwood v. 
Greenwood (3), TJmabai v. Bhau Balivant (4), and 
Jankibai v. Shrinivas Ganesh Valsliankar (5) were 
relied on. There must have been one injuria before 
several defendants could be united in one suit and the 
test was not the damage done to the plaintiff, but the 
wrong done by the defendants. All the English cases 
went on the ground of one injuria. Frankenburg v. 

Great Horseless Carriage Company (6), Compania 
Sansinena de Carnes Oongeladas v. Houlder Bros. & 

Co., Ld. (i) and Bullock v. The London General 
Omnibus Company (8) were distinguishable. The 
Bengal National Bank, therefore, could not be joined 
as defendant in this suit. If this suit had been 
brought against B. N. Dass and the Bengal National 
Bank, it would have been properly constituted ; but 

(1) [1898] 1 Q. B. 318. (5) (1913) I. L. R, 38 Bom. 120. 

(2) [1899] 1 Q B. 840. (6) [1900] 1 Q. B. 504. 

(3) (1908) 100 L. T. 68. (7) [1910] 2 K. B. 354. 

(4) (1908) I. L. R. 34 Bom. 358. (8) [1907] 1 K. B. 264. 
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1917 the joinder of the transactions of Cartwright & 05., 
Ramendba ill ’Which the Bengal National Bank had no interest 
Nath Roy whatsoever, made the suit had for misjoinder and the 
Beaje'ndri plaintiff’s suit could not be brought in its present 
Nath Pass. f orm as provided by 0. II, r. 3. With regard to Nundo 
Kumar Nasker v. Banomali Gay an (1) and Umabai v. 
Vitha'l (2), these cases were decided under the old 
Code and could not be reconciled with Mullick Kef ait 
Hossem v. Sheo Pershad Singled) and Sarala Sundari 
Dasi v. Sarada Prosad Sur (4), unless a distinction 
was made between cases of recovery of land and cases 
arising out of tort. 

Mr. Langford James did not object to the suit as 
it was framed so long as the defendants, Cartwright & 
Co., were safeguarded against the allegations that 
B. N. Dass and Cartwright & Co., fraudulently cheated 
the appellant. He did, however, object to the suit 
being contested in its present form on different torts 
and in such a case would adopt the argument of 
Mr. B. L. Hitter. 

Mr. P. L. Buckland. The case made against the 
Lansdowne Jute Mills Co., LI., was not such, as to 
enable them to be sued jointly wit!) the other 
defendants. These Mills were not affected by the 
question whether or not there was any fraud, and was 
in no way concerned by that fraud. There was in fact 
no common question of law or fact between these 
Mills and the other defendants. Com-pania Sansinena 
de Carnes Congeladas v. Houlder Bros. & Co., Ld. (5) 
was relied on and the argument of Mr. B. L. Mitter 
on the general propositions of law was adopted. 

Mr. C. C. Ghose. It was conceded by the Advocate 
General that 0. II, r. 8 taken by itself did not help 


(1) (1902) I. L. R, 29 Calc. 871. (3) (1890) I. L. R. 23 Calc. 821. 

(2) (1908) I. L. R. 33 Bom. 293. (4) (1904) 2 C. L. J. 602. 

(5) [1910] 2 K. B. 354. 


VOL. XLV.] CALCUTTA SERIES. 

tlie appellant and must be read with 0. I, r. 3. It, in 
fact, controlled 0. I, r. 3 : see Nar singh Das v. Mangal 
Dubey ( 1), and Woodroffe's Civil Procedure Code, 2nd 
edn., pp. 606 and 607. 0.11, r. 3 related only to joinder 
of causes of action : see Urnabaiv. Bhau Balwant (2) 
and Jankibai v. Shrinivas Ganesh Valshankar (3). 
There was no community of interest raised between 
Birkmyre Bros, and the other defendants and the 
tortious acts in this case were all independent from 
each other. 

The Advocate-General, in reply. 

Cur. adv. vulL 

Woodkoffe J. This suit is brought against four 
sets of defendants and the point in issue is, whether 
there lias been misjoinder of parties and causes of 
action. In the judgment under appeal, Chitty J. has 
held that the plaintiff who claims such right cannot 
be allowed to proceed in one suit against the defend- 
ants and, adjourning the hearing, gave the plaintiff a 
fortnight to elect against which of the defendants he 
would proceed. Though the learned Judge does not 
expressly say so, it is quite clear on the judgment 
and proceedings that if the plaintiff does not elect and 
persists in his claim to sue all defendants, his suit will 
be dismissed The position is substantially the same 
as if the Court had dismissed the action unless the 
plaintiff elected under the liberty given to him. It 
has been objected that no appeal lies. The first ques- 
tion is whether this is a judgment. It seems to me 
that it is, for it is an adjudication that the suit cannot 
lie as framed and cannot proceed as presented and that 
the Court cannot hear it. Such adjudication was 
based on the view that the suit is bad for misjoinder 

(1) (1882) I. L. R. 5 All.- 163. (2) (1908) I. L. R. 34 Bom. 358. 

(3) (1913) I. L. R. 38 Bom. 120. 
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of causes of action and parties. The Court is said to 
be unable to entertain the suit, the reason being of a 
like nature with defect of jurisdiction and not a mere 
irregularity. A decision to this effect will be followed 
by dismissal unless the plaintiff abandons rights to 
which under the law ho claims to be entitled. It is, 
in my opinion, a judgment affecting the merits of the 
question and determining some right or liability 
between the parties. It has not been contested that if 
there were a final order having this effect, it would 
be a judgment. The argument is that there is no such 
order, that all the Courts has done is to adjourn the 
suit, that it has not directed an election or dismissed 
the suit, and that, therefore, the appeal is premature. 

. We must look at the substance of the matter. The 
order giving the plaintiff liberty to elect, a liberty he 
did not desire and an order which he opposes, is 
nothing but an adjudication that he cannot proceed on 
the plaint as framed, and such an adjudication neces- 
sarily implies the result which follows on persisting 
with such a suit, namely, dismissal. The judgment 
makes clear why the plaintiff was called upon to elect. 
There appears to me to be in substance a decision that 
the suit will not lie as framed with the result that if 
the plaintiff insists on his alleged rights, the suit will 
be dismissed. I am of opinion that on these facts an 
appeal will lie. 

On the merits the question is this. The frame of 
the suit is admittedly not supported by Order II, rule 3. 
It is then said that it is justified by Order I, rule 3. 
To this it is replied, firstly, that this last rule deals 
with parties and not joinder of causes of action, and 
in the alternative and on the supposition that it 
does deal with joinder of causes of action, the 
present case does not on the facts fall within the 
rule. Order I is headed “parties” and Order II 
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“frame of suit.” The question of parties involves 1917 
that of cause of action and vice versa. A person is kamendba 
made a party because there is a cause of action against Nath Boy 
him; and where causes of action are joined, parties are Bjujbnmu 
joined. In a perfectly framed Code which dealt in Nath Dass 
separate chapters with parties and causes of action, the Woodboffh 
provisions should be exactly parallel, looking' at the J * 
same matter from its different aspects in a way accor- 
ding to which the provisions of one Order would be in 
conformity with the provisions of the other. So 
much may be conceded, and if the solution of the 
question were doubtful, one might have hesitated on 
this ground to hold that a suit might be framed under 
Order I in a manner not provided for by Order II, 
which, according to its heading, specifically deals with 
the frame of a suit. But in the present case we have 
to deal with the wording of a rule, the meaning 
of which has been construed. There are decisions of 
the English Courts on rules from which our own are 
taken. These decisions are subsequent to the year 
1896, when Order XVI, r. 1 was amended. It has 
been held that that Order deals not only with joinder 
of parties, but also joinder of causes of action, not- 
withstanding that Order 1 XVI like Order I is headed 
parties only [Co npania Sansinena deCarnes Congela- 
clas v. Houlder Bros, Go.. Ltd. (1), Bullock vr The 
London General Omnibus Co. (2), Markt § Co., Ltd. 
v. Knight Steamship Go. Ltd. (3) and Times Cold 
Storage Co. v. Lowther and Bl mkley (4)]. 

This, notwithstanding incidental observations to a 
contrary effect in Thompson v. The London County 
Council 15), is not disputed before us. The decisions in 
the Bombay High Court given in 1908 and referred to 

(1) [1940] 2 K. B. 354. (3) [1910] 2 K. B. 1021, 1036. 

(2) [1997] 1 K. B. 264, 271, 272. (4) [1911] 2 K. B. 100, 107. 

(5> [1899] 1 Q. B. 840, 842. 



INDIAN LAW REPORTS. [VOL. XLV. 


1917 in Jankibai v. Shrinivas Ganesh (1) do not refer to 
Ramendra the latest English decisions. It is conceded before ns 
Nath Roy that it cannot be now contended that Order XVI from 
which Order I is taken, does not refer to joinder of 
causes of action. These decisions were on Order XVI, 
W'oodbofff. rule I, corresponding to Order I, rule 1, but are 
J ‘ equally applicable to Order I, rule 3 which is in 

exactly the same terms as Order I, rule 1 substituting 
the word “defendant” for “plaintiff.” Indeed, in 
England where the rule relating to the joinder of 
defendants is in differing terms from that relating to 
joinder of plaintiffs it lias been held that they should 
be interpreted on similar principles. It must be held 
then that Order I, rule 3, does refer to joinder of causes 
of action. The next question then is whether the 
joinder in the present case is justified by that rule. 
It is contended that it is not, it being argued that 
there are different sets of transactions and no common 
question of law or fact. The foundation of the ease, 
on which the rest of it depends, is the alleged fraud of 
B. N. Dass. If such fraud is proved the question is, did 
the defendants who all claim under B. N. Dass obtain 
any title P If the plaintiff fails to prove fraud on the 
part of B. N. Dass, the case fails against all the defend- 
ants. If he proves fraud, it may be that the defend- 
ants may have a different answer by way of defence ; 
but that does not make the case any the less one of a 
common questi on of law and fact. The same act or tran- 
saction 'which concerns all parties is the alleged fraud 
of B. N. Dass, and this involves a common question of 
law or fact. All defendants have derived title from a 
person who is alleged to have obtained the goods by 
means of fraud. By reason of this the possession of 
all is alleged to be wrongful. Whether a common 
question arises may be tested by seeing what the 
(1) (1913) I. L. R.38 Bom. 120. 
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evidence will be. In the shorthand notes Chitty J. 191 V 
expressed the opinion that the evidence will be Ramendra 
common, and that if there were separate suits, they Nath Eoy 

V, 

might be heard together with consent. In the Brajendra 
judgment the learned Judge qualified this statement Na th p ass. 
by saying that this was true up to a point. It is true Woodroffe 
so far as the plaintiff’s cause of action, as based on the 
fraud of B. N. Dass, is concerned, though there may be 
some facts which are particular to particular parties 
being offered in proof of the plaintiff’s case (e.g . , 
present possession of the goods as a result of such 
fraud) or by the defendants as part of their defence. 

The rule does not say that ail questions must be 
common. It is sufficient that there is a common 
question. In my opinion, then, the plaint is within 
the provisions of Order I, rule 3. It may be conceded 
that the case of the Bengal National Bank raises points 
which do not affect other defendants. For the Bank 
is not concerned with the transactions with Cart- 
wright & Co. or the two mills which claim through 
them. Goods covered by railway receipt No. 9 have 
not been stopped in transit, having been already 
delivered to the Lansdowne Mill. The plaint asks for 
declaration that the plaintiff is entitled to the docu* 
ment (Railway receipt No. 9) and to the goods covered 
thereby which are said now to be with the Lansdowne 
Mill. The Bank claims to deal with the goods if it 
can do so. The common root of title is B. N. l)ass. 

I am of opinion, therefore, that the suit is not bad for 
misjoinder of parties and causes of action. Should ifi 
however, be convenient, the Court may [ Umabai v- 
V.ithal (1)]. direct the successive trial of the issues 
separately affecting different defendants. Thus the 
question of the alleged fraud of B. N. Dass touching all 
the defendants may be tried first. If it fails, there is 
( I) (1908} I. L. R. 33 Bom, 293, 306. 
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an end of tlie case. If it succeeds ancl the Bengal 
National Bank does not wish to be present at the trial 
of the issues, so far as they affect the other defendants 
viz., Cartwright & Co. and those claiming through 
them, there is no reason why it should attend. I 
would, therefore, decree this appeal with costs. 

Mookebjee J. This appeal is directed against a 
determination by Mr. Justice Chi tty that there has 
been a misjoinder of causes of action in this suit and 
that the plaintiff cannot be allowed to proceed against 
the defendants as they at present stand on the record. 

A preliminary objection has been taken to the com- 
petence of the appeal on the ground that this decision 
does not constitute a “judgment” within the meaning 
of clause 15 of the Letters Patent. Stress has been 
laid on the circumstance that the order as drawn up 
merely adjourns the suit to a specified date with 
liberty to the plaintiff to elect meanwhile as against 
which of the defendants he will prosecute the suit 
and does not specifically state, as the order of 
Channel l J. did, in the case of Frankenburg v. Great 
Horseless Carriage Co. (1) that, on his failure to elect 
the suit will be dismissed. In my opinion, there is 
no substance in the preliminary objection. 

It is plain that the true test to be applied in the 
solution of the question of the competence of the 
appeal is, not the form of the adjudication but its real 
effect on the suit or proceeding in which it has been 
made. Whatever the form of the adjudication may 
be, there is no doubt that it does, in the present 
instance, put an end to the suit, so far as the trial 
Coui t is concerned ; from ttiis standpoint, the adjudica- 
tion may properly be deemed a judgment, not merely 
within the test formulated by White C.J. m Tulj arum 
Row v. Alagippa CheUvtr (2) but, also within the 

(1) [1900] 1 Q. B. 504. (2; (1910) I. L. R. 35 Mad. 1. 
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definition given by Conch C. J. in The Justices of the I9i7' 
Peace for Calcutta v. The Oriental Gas Co., Ld. (1) : Eamesdra 
■“ J ndgemenfc in clause 15 means a decision which affects Nath Roy 

V 

the merits of the question between the parties by Brajendka 
^ determining some right or liability That this does Nat h Da S3 - 
not necessarily involve an actual decision on the right Mookeriee 
in controversy between the parties, is clear from one J ‘ 
of the illustrations given by Couch, C. J., himself . He 
pointed out the obvious difference between an order 
for the admission of a plaint and an order for its re- 
jection, and added the observation that “ the former 
determines nothing, but is merely the first step 
towards putting the case in a shape for determination ; 
the latter determines finally, so far as the Court which 
makes the order is concerned, that the suit as brought 
will nod lie ; the decision therefore is a judgement in 
the proper sense of the term.” The same view is con- 
firmed by the decision of Couch 0. J. in Hadjee 
Ismail Hadjee Hubbeeb v. Hadjee Mahomed Hadiee 
Joosub (2), where he held that an appeal lies from an 
order refusing to set aside an order granting leave to 
a plaintiff to sue under clause 12 of the Letters Patent- 
The order, he said, was of great importance to the 
parties, was not a mere formal order or an order mere- 
ly regulating the procedure in the suit, but one that, 
had the effect of giving a jurisdiction to the Court 
which it otherwise would not have; it might fair- 
ly he said to determine some right b3tween the 
parties, namely, the right to sue in a particular Court. 

To the same effect is the decision of the Judicial Com- 
mittee in Hurrish Chunder Chowdhry v. Kalis under i 
Debt (3), that an appeal lies against an order which, 
in substance, decides a question of jurisdiction. Now 
when a Court refuses to proceed with the trial of a suit 


fj 

I 

j: 




(1) (1872) 8 B. L. R. 433. 

(2) (1874) 13 B. L. R. 91. 


(3) (L882) I. L. R. 9 Calc. 482 ; 
L. R. 10 I. A. 4. 
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on the ground of misjoinder of parties and causes *of 
action, the Court may fairly be said, in the words of 
Beverley and Jenkins JJ., in Mullick Kef ait Hossein 
v. Sheo Pershad Singh (1), to be unable to entertain 
the suit, and the reason is of a like nature with defect 
Of jurisdiction. As pointed out by Lord Herschell and 
Lord Russell in Smurthwaite v. Hannaif 2) and by Lord 
Halsbury in Subrahmania Ayyar v King-Emperor 
(8), an objection that a suit is multifarious is really an 
objection that the suit has been constituted as to join- 
der of parties and causes of action, in a way not autho- 
rised by the law and the rules applicable to procedure. 
The decision that a suit is so constituted and cannot 
be entertained as framed, is, in my opinion, a judgment 
within the meaning of the Letters Patent. It may 
further be usefully borne in mind that, as was pointed 
out in Mathura Sund iri Dasi v. Uaran Chandra 
Saha (4) and Budhu Lai v. Chattu Gope (5), the 
various definitions or elucidations of the term " judg- 
ment” to be found in a variety of cases in the reports, 
are not statutory definitions, and, while they furnish 
useful tests, they cannot be deemed inflexible and ex- 
haustive. In the present case, if we look at the nature 
and contents of the order, there is no escape from the 
.conclusion that it would be idle to hold that the plain- 
tiff should refuse to elect, should get his suit dismissed, 
and, then, prefer an appeal against the decree of dis- 
missal as he would be unquestionably entitled to do. 1 
am not disposed to place a narrow construction upon 
the term “ judgment ’’ and thereby to postpone the in- 
evitable determination by the Court of Appeal, of the 
controversy as to the constitution of the suit. The 

(1) (1896) I. L. R. 23 Calc. 821. (4) (1915) I. L. R. 43 Calc. 857. 

(2) [1894] A. C. 494. (o) (1916) I. L. R. 44 Calc. 804 ; ' 

(3) (1901) I. L R..25 Mad. 61 ; ’ 21 C. W. N. 269. 

L. R. 28 I. A. 257) 
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preliminary objection must, consequently, be over- 
ruled. Kamendba 

The determination of the question -whether or not Nath Roy 
the suit as framed is open to objection on the ground Brajendra 
of misjoinder of parties and causes of action depends ^ AT H Da 33, 
upon the allegations made in the plaint. The suit mookerjee 
is framed in the alternative for the recovery of goods ,K 
and documents of title relating thereto or of the value 
of the goods. The plaintiff asserts that the bales of 
jute in controversy were his property and that 
Brajendra Nath Dass by means of fraud obtained pos- 
session thereof with the documents of title. The 
plaintiff further asserts that the goods have subse- 
quently passed into the possession of the Lansdowne 
Jute Mills and the Hastings Jute Mills through Cart- 
wright & Co. to whom they were transferred by 
Brajendra Nath Dass. The plaintiff next alleges that 
one of the documents of title, namely, a railway receipt 
has passed from Brajendra Nath Dass to the Bengal 
National Bank, though the goods covered thereby are 
in the possession of the Lansdowne Jute Mills. On 
these allegations, the plaintiff joined as defendants 
Brajendra Nath Dass, Cartwright & Co., the Lans- 
downe Jute Mills, the Hastings Jute Mills and the 
Bengal National Bank. The relief he seeks is the 
recovery of the goods and the documents of title, l 

or, in the alternative, the value of the goods. As 
regards the alternative claim, he seeks a decree for 
the entire sum against Brajendra Nath Dass and Cart- 
wright & Co., or proportionate sums against the other 
three defendants according to the value of the goods 
and documents in the possession of each of them. 

Before the trial of the suit, the Delhi and London 
Bank were added as defendants on the application of 
the Hastings Jute Mills, on the ground that they were 
interested in the subject-matter of the litigation. 
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Mr. Justice Chitty has held that the suit cannot pro- 
ceed on the plaint as framed, because not framed in 
conformity with Order II, rule 3 of the Civil Procedure 
Code, 1908. He lias further held that the plaintiff could 
not successfully claim the benefit of Order I, rule 3. 
His view in substance is that Order I, rule 3 is limited * 
to joinder of parties and has no application to ques- 
tions of joinder cf causes of action, which must be 
deemed to be governed exclusively by Order II, rule 3. 
For the solution of this, the fundamental question, 
in this appeal, it is necessary to examine the provi- 
sions of Orders I and II. 

Order I relates to parties to suits, Order II relates 
to frame of suits. Consequently, at first sight, it. 
might seem as if the two orders related to two distinct 
topics. Such a view, however, would obviously be 
based upon an unsubstantial distinction, because 
when a plaintiff frames his suit, he joins parties as 
defendants, ordinarily because he claims to have a 
cause of action against them ; in other words, when the 
legislator has to frame rules for joinder of parties and 
joinder of causes of action, he examines, on the two- 
occasions, the same problem though from different 
standpoints. Accordingly, in a Code which is ideally 
arranged with due regard to logic and symmetry, one 
would expect to find in the chapter on joinder of causes 
of action provisions which accurately correspond to 
similar provisions in the chapter on joinder of parties. 
Codes, however, are rarely, if ever, accurately logical 
and symmetrical. It would, consequently, be unsafe 
to assume that because a particular rule finds a place 
in Order I, which treats of parties to suits, it can have- 
no bearing on questions of misjoinder of causes of 
action ; it is manifestly necessary that some regard, at. 
any rate, must be paid to the history of the legislation 
on the subject: Malurajah Ishuree Persad Narain 
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f:- 



Singh v. Lal Ghutterput Singh (1), Brown v. Me- 1917 
Lachlan (2) and Kripa Sindhu Mukerj ee v. Annada ramendba 

• Sundari Debi (3). Now it is well known that Order I, Nath Roy 
rule 1, is a reproduction of Order XVI, rale 1 of the brajesdra 
Rules of the Supreme Court in England, while Order Nath Dabs, 

* *1. rule 3, which corresponds to R. S. C., Order XVI, mo^jee 

rule 4 is yet substantially different in phraseology J - 
therefrom. Order II, rule 3, again corresponds to 
R. S. C. Order XVIII, rule 1, but differs therefrom 
o in an important respect. Thus, as Order I, rule 1 
which provides for the joinder of plaintiffs is identical 
with R. S. C. Order XVI, rule 1, it is consonant to 
well established principles of statutory interpretation 
that we should determine the exact scope of the rule 
in our Code in the light of the decisions in the 
Superior Courts in England which have explained 
the true construction of R. S. C., Order XVI, rule 1. 

As White 0. J. observed in Lovelock & Lewes v. 

Malabar Timber and Saw Mills (4), in considering 
the construction of a section in an Indian Act which 
is professedly based on an English enactment, which 
in fact reproduces almost word for word the language 
of the English enactment, we are in practice, if not 
in theory, bound by the decisions of the English 
Court of Appeal. Now, it is well-known that the 
English rule, as it now stands, was introduced on the 
26th October, 1896, to meet the difficulty created by 
the decision of the House of Lords in Smur Ihwaite v. 

Hannay (5) to the effect that the rule as it previously 
stood did not relate to joinder of causes of action, but, 
applied only to joinder of parties in respect of the same 
cause of action. The scope of the rule was greatly 

(1) (1842) 3 Moo. P. C. 100, 130. (4) (J 913) 13 Mad. L. T. 282. 

(2) (1872) L. R. 4 P. C. 543, 550. (5) [1894] A. C. 494. 

(3) (1907) I. L. R. 35 Calc. 34 ; 

6 C. L. J. 273, 293. 
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extended by alteration, and it can no longer be said 
that the order relates only to joinder of parties and 
not to joinder of causes of action. Reference may t 
in this connection, be made to the judgment of Bowen 
L. J. in Mannay fy Go., v. Smurthwaite (1), which 
Mookebjke emphasises the distinction between the expression 
J ' “ right to any relief ” which was used in the old rale 
and the phrase any right to relief ” which is used 
in the rule now in force. The history of this altera- 
tion is explained in the case of The Universities of 
Oxford and Cambridge v. George Gill § Sons (2), 
which followed the decision in Stroud v. Lawson (3). 
That the altered rule covers joinder of parties as also 
causes of action must now be treated as indisputable 
in view of the decisions in Bullock v. The London 
General Omnibus Go. (4;, Compania Sansinena da 
Carnes Congeladas v. Moulder Bros § Co., Ld. (5), 
Markt # Go. v. Knight Steamship Go., Ld. (6) and 
Times Cold Storage Co. v. Lowther and Blankley(j)- 
It is further worthy of note that although the phraseo- 
logy of R. S. C., 0. XVI, r. 3, which relates to joinder 
of defendants, has not been altered, its scope has 
recently been deemed to have-been enlarged by reason 
of the alteration effected in R. S. 0., 0. XVI, r. 1, 
which treats of joinder of plaintiffs : .Campania San- 
sinena de Carnes Congeladas v. Moulder Bros. Go., 
Ld. ( 5 ). Consequently, as under our Code, the rules 
relating to the joinder of defendants has been framed 
on the same lines as the altered rule relating to the 
joinder of plaintiffs (0. I, rr. 1 and 3), there is even 
much stronger reason here than in England to hold 
that 0. 1, r. 3 applies to questions of joinder of parties 

(1) [1893] 2 Q. B. 412. (4) [1907] 1 K. B. 264. 

(2) [1899] 1 Cli. 55. (5) [1910] 2 K. B. 354. 

(3) [1898] 2 Q. B. 44. (6) [1910] 2 K. B. 1021. 

(7) [1911] 2 K. B. 100. 
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an also joinder of causes of action. I do not feel press- 1917 
-ed by the phrase “ save as otherwise provided ” which ramendea 
occurs in 0. II, r. 3 (1). I am not prepared to read into Nath Roy 
this rule the words “in this order” after “ provided,” Brusndba 
specially in view of the language used in E. S. C., Nath Dass. 
* A). XVIII, r. 1, whereon our rule is based. Nor do I mookebjee 
feel embarrassed by the decision in Thompson v. The J - 
London County Council (1), M unday v. South 

Metropolitan Electric Light Co., Ld. (2) and Greenwood 
f • v. Greenwood (3), which do not militate against the 
view that R. S. C„ 0. XVI, rr. 1 and 3 relate to mis- 
joinder of parties as also causes of action. The deci- 
sion in Thompson v. The London County Council (1), 
overlooks the cases of Stroud v. Lawson (4) and 
The Universities of Oxford and Cambridge v. George 
Gill & Sons (5), as explained in Frankenburg v. Great 
Horseless Carriage Co. (6) and Compania Sansinena 
de Carnes Congelad is v. Houlder Bros. & Co., Ld. (7). 

The case is an authority only for this principle : if you 
have suffered a wrong, it may be that A is the person 
who has committed it, in which case he is liable, but, 
perhaps, you are not certain that it may not be B who 
has committed it, and, if so, B is liable ; as between 
A and B, they are strangers to each other in the 
matter, and, then, because you cannot ascertain 
whether A or B committed the wrong, you cannot 
bring the action for damages against A and B jointly. 

The two other decisions mentioned are clearly distin- 
guishable on their special facts. Similarly, Gower v. 
Couldridge (8) which followed Sadler v. The Great 
Western Railway Co. (9) and was explained in 
Frankenburg v. Great Horseless Carriage Co. (6), only 

CD [1899] 1 Q. B. 840. (5) [1899] 1 Oh. 55. 

(2) 1913)29 T. L. R. 346. (6) [1900] 1 Q. B. 504. 

(3) (1908) 100 L. T. 68. (7) [1910] 2 K. B. 354. 

(4) [1898] 2 Q. B. 44. (8) [1898] 1 Q. B. 348. 

(P) [1896] A. C. 450. 
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illustrate the principle that if you have a causfe 
of action against A and B for a tort X, and quite a 
separate cause of action against B for tort Y, you 
cannot in one action unite claims in respect of both 
torts X and Y against A and B. Reliance has been 
placed on behalf of the respondents on the decision of 
the House of Lords in Sadler V. The Great TV estern 
Baihvay Co. (1), which was applied in Go rer v. 
Couldridge (2), and of the Court of Appeal in 
in Stroud v. Lawson (3); but neither case lends: 
support to the theory that R. S. C. 0. XYI is restricted 
to joinder of parties and throws no light on questions 
of joinder of causes of action. The matter is one 
essentially of substance and not of form, as Router 
L. J. observed in Frankenburg v. Great Horseless 
Carriage Co. (4), and I am not prepared to put a 
narrow construction upon the provisions of O. I. On 
the one hand, we have the fundamental principle that 
needless multiplicity of suits should be avoided ; on 
the other hand, we have the equally essential 
principle that the trial of the suit should not be 
embarrassed by the simultaneous investigation of 
totally unconnected controversies. The Legislature 
has effected a compromise of these two principles by- 
means of the rules embodied in Orders I and II which 
may possibly overlap to some extent in their applica- 
tion to concrete cases. It is not the function of the 
Court, however, to determine "how far the rules are 
appropriate ; we are bound to interpret them in their 
natural sense and apply them to the circumstances of 
each case. I hold, accordingly, that 0. I, r. 1 and 
0. I, r. 3 apply to questions of joinder of parties as also- 
of causes of action, and I respectfully dissent from the 
contrary view adopted by Davar J. in TJmabai v. 

(1) [1890] A. C. 450. (3) [1898] 2 Q. B. 44. 
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Bhau Balwant (1) and Jankibti v. Shrinivas 1917 
Ganesh (2), without examination of or reference to the r a1i endra 
later decisions in England as to the scope and meaning Nath 
of the corresponding rales in that system. Bbajendra 

The question next arises, whether the present suit - N ’ ATH I)ASS - 
has been constituted in conformity with O. I, r. 3. Mookerjeb 
The determining factors applicable here are, first, J - 
could the right to relief against the defendants be 
said to be in resect of or arising out of (expressions 
obviously of wider import than relating to ) the same 
act or transaction, and, secondly, would any common 
question of law or fact arise, if separate suits were 
brought. As regards the first test, there can in my 
opinion be no doubt that the right to relief against 
each of the defendants is based upon the same act, 
namely, the alleged fraud of Brajendra Nath Dass, and 
this is so notwithstanding the fact that there may 
have been subsequent acts or transactions in which 
the different defendants are individually concerned 
and which may enable them to raise distinct defences. 

As regards the second test, it is clear that if different 
suits were instituted, at least one common question 
of fact would arise, namely, the exact nature of the 
act imputed to Brajendra Nath Dass, which would 
have to be investigated, presumably on the same 
evidence separately adduced in several suits. Here, 
again, it is important to observe that the Code does 
not require that all the questions of law or fact 
which arise should be common to all the parties. The 
contention of the respondents was, in fact, based upon 
two fallacious assumptions, namely, first, that the 
rules require that each of the defendants should have 
been concerned in all the transactions, and, secondly, 
that, if different suits were brought, no question 
would arise in which all the defendants were not 
(1) (1908) I. L. 11. 34 Bom. 358. (2) (1913) I. L. R. 38 Bom. 120. 
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interested. There is clearly no foundation whatever 
for either of these assumptions [cf. Drincqbier v. 
Wood (1)]. There is further no basis for the hypo- 
thesis put forward at one stage ou behalf of the 
defendants, that questions of joinder of parties and 
causes of action are governed by different principles, 
according as the claim is founded on breach of 
contract or on tort; as Collins M. R. observed in 
Bullock v. The London General Omnibus Company (2), 
there is no reason for such a distinction. In mj 
opinion, the case before us is completely covered by 
Order I, rule 3. I may add that the underlying prin- 
ciple of this conclusion is in exact conformity with 
what has been the recognised rule in this Court in two 
well-known classes of cases, namely, first, suits by 
reversioners for recovery of the estate of the last 
full owner alienated by a limited or a qualified owner 
during her period of possession and enjoyment, and ? 
secondly , suits for possession by the real owner against 
holders under derivative titles from a trespasser as 
the common source. The decision in Ishan Chunder 
Hasra v. Fames ivar MondolQ 3), may be taken as 
representative of the former class of cases. On the 
other hand, the decision in Nundo Kumar Nasker 
v. Banomali Gayan{ 4), where Hill J. refers to the 
instructive cases of Hodgins v. Hickson (5), and Minet 
v. Johnson [6), may be taken as the type of the 
second class of cases. I do not feel pressed by the 
decisions in Mullick Kef ait Hossein v. Sheo Pershad 
Singh (7), and Sarala Sundari Dasi v. Sarada Prasad 
Sur (8), which ruled that under the Code of 1882 
there was no provision for joinder of distinct causes 

(1) [1899] l Cl.- 393. (5) (187?) 39 L. T. 644 ; 

(2) [1907] 1 K. B. 264. 12 Ir. L. T. 104. 

(3) (1897) I. L. It. 24 Gala. 831. (6) (1890) 63 L. T. 507. 

(4) (1902) I. L. R. 29 Calc. 871. (7) (1896) I. L. It. 23 Calc. 821. 

(8. (’,904)2 C. L. J. 602, 606. 
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of action against distinct defendants. The Code of 
1908 brings the rules on the subject in a line with the r amendra 
• corresponding rules in England, and the object which Nath Roy 
the framers of the new Code had in view would brajendra 
be completely frustrated, were the Courts to allow Na th Pa ss. 
„ • their effect to be qualified by reference to decisions mookerjeb 
under the Code of 1882, pronounced on provisions 
some of which, at any rate, have been omitted or 
materially altered (see, for instance, sections 31 and 45 
© of the Code of 1882). 

There is no force in the contention that grave 
inconvenience will be caused to some of the parties, 
as they will have to be present during the discussion 
of questions which specially affect others alone. The 
remedy for any possible inconvenience on this ground 
is supplied by the provisions of Order II, rule 6> 
which authorises the Court to order separate trials 
of causes of action which, though joined in one suit, 
cannot be conveniently tried or disposed of together. 

As pointed out by Scott C. J. in Umabai v. Vithal 
(1), the Court is competent to direct the succes- 
sive trial of the issues separately affecting different 
defendants and to record interlocutory judgments 
thereon, to be made the basis of the final judg- 
ment at the conclusion of the trial of the whole case. 

In my opinion, the suit as framed is not open to 
objection on the ground of misjoinder of parties and 
causes of action and should consequently be tried 
on the merits. I agree that the appeal must be 
allowed with costs and the order of Mr. Justice 
Chi tty reversed. 

O.M. Appeal allowed. 

Attorneys for the appellants : Watkins Co. 

Attorneys for the respondents : Morgan Sf Co. ; 

Dutt and Sen-, H. M. Given-Wilson ; Pugh # Co. ; 

Orr, Dignam # Co.; A. C. Bose. 

(1) (1908)1. L. R. 33 Bom. 293. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sanderson C.J. and Mooherjee J. 

» 17 PREMSUK DAS ASS ARAM 

March 28. 

UDAIRAM GUNGABUX*. 

Commission Agency — Suit for recovery of amount due in respect of 
Commission agency — Practice and Procedure — Adjustment of accounts 
— Part o x claim admitted by the defendant — Judgment on admissions — 
Liberty to plaintiff to prove balance of claim — Jurisdiction of Court 
— Discretionary powers — Civil Procedure Code ( Act V of 1908), 0. 
All , r.6. 


Under O.XII. rule 6 of the Civil Procedure Code, the Court bus jurisdic- 
tion to enter judgment for the amount admitted to be due from the defendants 
to the plaintiffs and it is in the Judge’s discretion, having regard to the 
nature of the case and the allegations contained in the pleadings and the 
admission made in Court, whether he will allow the plaintiffs to proceed to 
prove the remainder of their claim. 

The discretion of the Judge is judicial, and an erroneous exercise 
thereof may be open to correction by a Court of Appeal, which, however, 
will be slow to interfere unless either of the parties lias been manifestly 
and unfairly prejudiced. 


Appeal by Premsuk Das Assaram, the defendant- 
firm. 

The defendant-firm employed the firm of Udairam 
Gungabux as their commission agents in Calcutta and 
business was transacted between them up to the 15th 
October, 1915, in terms and upon conditions set out in 
an agreement. On the 4th April, 1916, the firm of 
Udairam Gungabux instituted a suit for recovery of 
Rs. 6,831-1-0 from the defendant-firm in respect of their 
commission agency. In their plaint the plaintiffs 
alleged that the last adjustment of accounts took place 

'' Appeal; from Original Civil, No. 77 of 1916, in Suit No. 397 of 1916. 
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-on. the 25th March, 1915, and a sum of Rs. 9,829-5-6 
•was found due by the defendants to the plaintiffs, 
that thereafter, business continued on the same terms 
and conditions up to the 15th October, 1915, when the 
•dealings between the parties ceased, and that there 
* was due from the defendants to the plaintiffs the 
sum of Rs. 6,038-5-6, which amount together with 
the interest thereon calculated up to the 4th April, 
1916, aggregated the sum of Rs. 6,818-1-0. The defend- 
® .ants in their written statement denied that there was 
any adjustment on the 25th March, 1915, or that 
Rs. 9,329-5-6 was found due from them to the plaintiffs 
-on such adjustment. They, however, stated that the 
last adjustment between the plaintiffs and themselves 
took place some time in March or April, 1914, in 
respect of dealings for the Sumbut year 1970, and set 
out a transaction in respect of certain goods to the 
value of Rs. 4,500 or thereabouts, which took place 
shortly prior to the said adjustment. They further 
stated in their written statement that on an account 
being taken of the dealings between the parties during 
the Sumbut years 1970, 1971 and 1972, it would be 
found that the sum of Rs. 4,500, or thereabouts, was 
due to the plaintiffs from the defendants, besides 
interest on the sum, and also stated that on the 
plaintiffs having demanded payment of their dues, the 
defendants paid the plaintiffs Rs. 2,700 in the course of 
5 months, viz., from October, 1915, to February, 1916. 

On the 19th May, 1916, the plaintiffs gave notice 
of application under 0. XII, r. 6, for judgment or 
. order that the defendant-firm do pay to the plaintiff 
firm the sum of Rs. 4,500 with such interest up to the 
date of institution of this suit as the defendant-firm 
admitted in its written statement without waiting for 
the determination of the question whether the defend- 
ant-firm was liable to the plaintiff-firm for the 
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additional sum claimed by tbe plaintiff-firm in the 
plaint herein and without prejudice to the plaintiff- 
firm’s right to proceed with the suit for such balance 
or in the alternative for a direction, that this suit be 
placed on the list for hearing at an early date and that 
the defendant-firm do pay to the plaintiff-firm their 
costs of and incidental to this application. On the 
22nd May, 1916, Mr. Justice Fletcher heard the appli- 
cation and, on the admission, gave judgment for the 
plaintiffs for the said sum of Rs. 4,500 together with 
interest with liberty to the plaintiffs to prove their 
claim to the difference in the ordinary way. The 
defendants, thereupon, appealed. 


Mr. S. It. Das (with him Mr. P. N. Chcitlerjee), for 
the appellants : The plaintiffs must take the admission 
by the defendants as a whole and in connection with 
the defence of which it was a part, or must set it aside 
and proceed to trial. If they wanted to avail them- 
selves of the admission in the written statement they 
must take the negative as well as the affirmative alle- 
gations therein contained. They ought not to be allow- 
ed to rely on the admission in their favour and reject 
the negative portions against them in the pleadings 
and proceed with the suit for the balance of the- 
alleged claim. United Telephone Go. v. Donohoe (1) 
and Andrews v. The Patriotic Assurance Company of 
Ireland (2) were relied on. The English Rule and the 
Irish Rule were the same. Thorp v. Hold.sworth (3) was-, 
referred to. It was under the older Rule which was 
the same as the present Rule. In 0. XII, r. 6 of the- 
Civil Procedure Code, which corresponded with 0. 
XXXII, r. 6, S. C. R., the words “ any other question. 
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the one in relation to which tlie admission was 
made. Pbemsuk 

Mr. N. Sircar (with him Mr. S. Ghose), for the 
respondents: United Telephone Go. v. Donohoe (1) was ^ v. 

# distinguishable. The respondents’ case was clearly (^g!\bux. 
* * within the scope of O. XII, r. 6 of the Civil Procedure 
Code. If the words of the General Order XXXIX, 
rale 9 of the Irish Courts, were the same as those of 
O. XII, r. 6 of the Code, it must be conceded that 
® Andreivs v. The Patriotic Assurance Company of 
Ireland (2) was a case in point. The wording of rule 9 
of the General Order XXXIX of the Irish Courts was 
stated to be similar to the wording of the English 
O. XXXII, x. 6 (1883), which was the same as 0. XII, 
r. 6 of the Civil Procedure Code (1908). The wording 
of O. XII, r, 6, must, however, be looked to apart from 
the cases. 

Mr. S. II. Das , in reply. The appellants’ admission 
in respect of Rs. 4,500 was part of the defence and 
mast be considered with the whole of it. 

Cur. adv. vult. 

Sanderson C. J. This is an appeal by the defend- 
ant against the judgment of Fletcher J. whereby he 
directed that judgment should be entered for the 
plaintiffs for Rs. 4,500 with interest and costs, and 
that the plaintiffs were to be at liberty to prove their 
claim in respect of the balance of the claim in suit in 
the ordinary way. 

This judgment was given upon a motion made by 
. the plaintiff-firm under Order XII, rule 6. 

The suit was for Rs. 6,813-1-0, and if necessary, for 
an account of the dealings and transactions between 
the parties and for an order on the defendant-firm to 
pay to the plaintiff-firm what on the taking of such 

(1) (1886) 31 C’n. D. 399. (2) (1886) L. R. 18 Ir. 115. 
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accounts might be found due by the defendant-firm* to 
the plaintiff-firm. 

It was alleged in the statement of claim that the 
plaintiff-firm had been acting as commission agents in 
Calcutta for the defendants on terms set out therein. 
That on the last adjustment of accounts, viz., on 25th 
March v 1915, a sum of Rs. 9,329-5-6 was found to be due 
from the defendants to the plaintiffs : that the busi- 
ness continued until 15th October, 1915, at which time 
the accounts showed a balance of Rs. 6,038-5-6 due to 
the plaintiffs and that with the interest thereon up to 
4th April, 1916, amounting to Rs. 774-11-6, the total due 
■at the time of institution of the suit was Rs. 6,813-1-0. 

The material points of the defence are para- 
graphs 3, 4 and 5. In paragraph 3 the defendant 
denied that “there was any adjustment on the 9th 
day of Ghait , 1972, corresponding with 25th day of 
March, 1915, or that Rs. 9,329-5-6 was found due by the 
■defendant-firm to the plaintiff-firm, the fact being 
that the last adjustment took place some time in March 
or April. 1914, in respect of dealings • between the 
parties for the Sumbut year 1970 and since then there 
was no other adjustment. Shortly prior to the said 
adjustment, the plaintiff had sent certain goods of the 
value of Rs. 4,500 or thereabouts to the defendants 
which had not been ordered by the defendants.” Then 
he proceeded to say that “shortly thereafter the 
plaintiff-firm sent their accounts of the dealings for 
the Sumbut year 1970 and Badridas Jalooka Gomastha 
of the plaintiff-finn came to adjust the accounts for the 
Sumbut year 1970. The defendant Assaram Agarwalla 
told the said Badridas Jalooka to take back the un- 
ordered goods. Whereupon Badridas Jalooka asked 
Assaram to sell those goods and in the next accounts 
between the parties the plaintiff-firm would not charge 
any interest on the price of the unordered goods and 
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would also pay to the defendant-firm all losses to be 
incurred by them in the sale of those goods. 

In paragraph 4 the defendant- said, “ with reference 
to the exhibit A annexed to the plaint the defendant- 
firm states that the item of Rs. 9,329-5-6 on the debit 
side of the said exhibit is not correct, the fact being 
that a much smaller sum was due to the plain tiff-firm 
at the end of the Sumbut year 1971, inasmuch as the 
same will be reduced by the interest charged by the 
plaintiff-firm on the said sum of Rs. 4,500 and by the 
losses incurred by the defendant-firm on the sale of 
the unordered goods aforementioned.’'' 

Then in paragraph 5 he said, “ with reference to the 
7th and 8th paragraphs the defendant-firm state that 
on an account being taken of the dealings between 
the parties during the years 1970, 1971 and 1972 it will 
be found that the sum of Rs. 4,500 or thereabouts is 
due to the plaintiff-finn from the defendant-firm 
besides interest on the sum.” 

On these pleadings, the application was made by 
the plaintiffs for leave to enter judgment for Rs. 4,500 
with interest on the ground of the admissions contained 
in the statement of defence. It was not denied by the 
defendants at the hearing of the application that the 
plaintiffs were entitled to judgment for Rs. 4,500 and 
interest ; but the defendants alleged that if such 
judgment were obtained, the plaintiff should not be 
allowed to proceed with the suit as to the remainder of 
their claim. 

Fletcher J. decided that the plaintiffs were entitled 
to judgment for Rs. 4,500 and interest and further that 
they should be at liberty to prove their claim to the 
balance, and consequently this appeal was lodged by 
the defendants. 

The learned Judge in his judgment said : “ In this 
case there is no doubt that the defendant admits that 
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Rs. 4,500 is due to the plaintiff. I asked the learned 
counsel appearing for the defendant whether he still 
admitted that Rs 4,500 was due to the plaintiff, and 
he said he did so. The admissions need not neces- 
sarily he made in the pleadings ; they can be made ^ 
otherwise, and under Order XII, rale 6, a verbal ad- 
mission is sufficient to enter up judgment provided 
the Court is satisfied that the admission was in fact 
made. That being so, there cannot be any doubt that 
in this case there w T as a clear admission that Rs. 4,500 
was due.” 

Now, Order XII, rule 6, provides as follows : “ Any 
party may at any stage of a suit, where admissions 
of fact have been made, either on ihe pleadings, or 
otherwise, apply to the Court for such judgment or 
order as upon such admissions lie may be entitled to, 
without waiting for the determination of any other 
question between the parties • and the Court may upon 
such application make such order, or give such judg- 
ment, as the Court may think just.” 

I assume from the abovemen tionecl extract from 
the judgment that the learned Judge satisfied himself 
that there was a clear and unambiguous admission by 
the defendants that in any event Rs. 4,500 was due 
from them to the plaintiffs. Assuming that to be so, 

I am of opinion that the learned Judge had jurisdic- 
tion to enter judgment for that amount, and it was in 
his discretion, having regard to the nature of the case 
and the allegations contained in the pleadings and the 
admission made in Court, whether he would allow the 
plaintiffs to proceed to prove the remainder of their 
claim. 

I do not think that the case of the United Telephone 
Go. v. Donohoe (1) covers the point raised in this case. 

(!) (188-3) 31 Cl). D. 399. 


I.; p- k ' - ‘ • * r 'iilLrl'Li'l, : 


. J 


VOL. XLV.] CALCUTTA SERIES. 


145 


I 





Tlie abovementioned case was an action for infringe- 
ment of a patent and the defendant admitted ten in- 
stances of infringement, bat denied he had committed 
any others : the plaintiffs, thereupon, moved for judg- 
ment upon the admissions in the pleadings : in the 
# Court of first instance the Vice-Chancellor granted 
an injunction against infringement by the defendants 
of the plaintiff’s patent, but he refused an enquiry as 
to damages. The Court of Appeal held that the plain- 
tiffs were entitled to an enquiry as to damages, but 
that it must be limited to the instances of infringement 
admitted ; and that the judgment having been obtained 
upon a motion for judgment upon the pleadings, the 
plaintiffs were bound to take the negative as well as 
the affirmative allegations therein. 

The question whether the Judge, who in the first 
instance heard the application, would have had juris- 
diction to give judgment on the admissions and to 
allow the plaintiffs to proceed to prove the rest of 
their claim as to the other alleged infringements, if 
such an application had been made, was not before the 
Court. 

The case of Andrews v. The Patriotic Assurance 
Co. of Ireland (1) does not decide that the Judge hear- 
ing the application had no jurisdiction to make the 
order asked for in that case ; it amounts to a decision 
merely that having regard to the circumstances of that 
case and the form of the pleadings, the Judge was 
entitled to exercise his discretion and to decide that 
the plaintiff ought not to have judgment for the £62 
and yet proceed to trial of the remainder of the 
case. 

This be'.ng a matter of discretion, we ought not to 
interfere unless it is clear that the discretion was 
wrongly exercised. 
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In this case I cannot say that it is clear that the 
discretion of the learned Judge has been wrongly 
exercised. 

The main question which remains to be tried is, 
whether the arrangement alleged by the defendants 
in their defence to have been made with respect to the 
unordered goods was in fact made, and, if so, liow much 
must be deducted in respect thereof from the plaintiff’s 
total claim. 

This seems to be an issue independent of the other 
part of the claim, and, even if it were decided in favour 
of the defendants it would not, having regard to the 
abovementioned admission made by the defendants in 
Court, reduce the plaintiff’s claim below Rs. 4,500. 

With regard to the question of costs, I think that 
the plaintiffs should not at present be given the costs 
of the suit ; but that these costs should be reserved 
until the trial, when they will be in the discretion of 
the Judge who tries the matter's which remain for 
decision. 

Thu plaintiffs are entitled to the costs of the appli- 
cation for judgment. For these reasons, in my judg- 
ment, the appeal should be dismissed on the main 
point raised therein but that the decree as to costs 
should be varied in the manner abovementioned. 

There will be liberty to apply with respect to the 
question of costs to the learned Judge on the Original 
Side in the event of the parties not proceeding to the 
trial of the remainder of the plaintiff’s claim. 

I think that the parties should bear their own costs 
of this appeal. 

Mookerjee J. This is an appeal by the defendant 
from a judgment on an application by the plaintiff 
under Order XII, rule 6 of the Code of Civil Procedure, 
1908. The plaintiff-firm instituted this suit for the 
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recovery of a sum of money from the defendant-firm i9i? 
in respect of a commission agency. The plaintiff- firm Pr ~ itk 
allege that accounts had been adjusted between them Das 
on the 25th March, 1915, when a sum of Rs. 9,329-5-6 Assaram 
was found due from the defendant-firm, that thereafter Udaikam 
ebusiness was continued on the same terms and condi- Gtjngabux " 
tions as before, down to the 15th October, 1915, and Mookebjee 
that, on the 4th April, 1916, when the suit was instilu- 
ed, an aggregate sum of Rs. 6,813-1-0 inclusive of 
interest was recoverable from the defendant. The 
written statement of the defendant-firm denied the 
alleged adjustment of accounts, mentioned a transac- 
tion on terms other than those previously arranged, 
and contained an admission that if an account were 
taken of the dealings between the parties and credit 
allowed for all payments made, the sum of Rs. 4,500 or 
thereabouts would be found due to the plaintiff-firm 
besides interest on such sum. Thereupon, on the 
19th May, 19.16, the plaintiff-firm applied to the Court 
under Order XII, rule 6 for judgment for Rs. 4,500 
with interest thereon according to the admission of 
the defendant-firm. Mr. Justice Fletcher heard the 
application on the 22nd May. In reply to a question 
put by the Court to counsel for the defendant, whether 
he still admitted that Rs. 4,500 was due to the plaintiff, 
an answer was given in the affirmative. The Court, 
thereupon, proceeded to give judgment for the plaintiff 
for Rs. 4,500 with liberty to the plaintiff to prove in 
the ordinary way the claim for the difference. The 
plaintiff was also awarded the costs of the application 
and the cost of the suit. The defendant has appealed 
to this Court on the ground that the Court could not, 
or at any rate should not, have given judgment to the 
plaintiff under Order XII, rule 6. It is consequently 
necessary to examine the terms of the rule and deter- 
mine its exact scope. 




‘lip 
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1917 Order XII, rule 6, which reproduces Order XXXdl, 

Pn “ 3 t,K rule 6 ol the English Rules is as follows : 

Pas “Any party may, at any stage of a suit, where 

. ss A ram ac i m | ss - l0ils 0 f f a ct have been made, either on the 

Udairam pleadings or otherwise, anply to the Court for such 
Gusgabux. : , . 

judgment or order as upon sucn admissions he may be 

Mookbbjsr en titled to, without waiting for determination of any 
other question between the parties, and the Court may, 
upon such application, make such order or give such 
judgment as the Court may think just.” 

The rule, it will be observed, is expressed in com- 
prehensive terms, and the only requisite for a judgment 
under the rule in favour of the plaintiff is that admis- 
sion of facts should have been made by the defendant, 
either on the pleadings or otherwise. It would 
be obviously improper for the Court to read into the 
rule qualifications which may restrict its application. 
But a judgment on admission is not a matter of right, 
it is in the discretion of the Court, so that if a case 
involves questions which cannot be conveniently dis- 
posed of on a motion under the rule, the Court may, 
in the exercise of its discretion, refuse the motion- 
The discretion is judicial, and an erroneous exercise 
thereof may be open to correction by a Court of 
Appeal which, however, on well established principles, 
will be slow 7 to interfere, unless either of the parties 
has been manifestly and unfairly prejudiced. See the 
observation of Jessel M. R. in Mellor v. Sidebottom (1). 
Subject to these observations, I cannot hold that any 
crystallised rules can be formulated to regulate the 
exercise of the discretion vested in the trial Court. 
It has been urged, however, that such rules are dedu- 
eible from cases in the reports, and reference has 
specially been made to the decision in United Tele- 
phone Co. v. Donohoe (2) which arose under R. S. C- 

(1) (1877) 5 Ch. D. 342. (2) (1886) 31 Ch. D. 399. 
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Order XXXII, rule 6, and Andrews v. The Patriotic 
Assurance Co. of Ireland (1) which turned upon the 
construction of R. S. C. (Ir.) Order XXXII, rule 6 ; it 
may be observed that the Irish rule is identical in 
, terms with the English rule. These cases, though 
not binding upon us as authorities, are valuable 
guides, in the interpretation of the rule in our Code, 
for, as observed by White C. J. in Lovelock and Lewis 
v, Malabar Timber and Saw Mills (2), in considering 
the construction of a section in an Indian Act which 
is professedly based on an English enactment, which 
in fact reproduces the language of the English enact- 
ment, we are in practice, if not in theory, bound by 
the decisions of the English Court of Appeal. The 
cases mentioned, however, do not assist the appellants. 
In the first case, the defendant in an action for 
infringement of a patent admitted certain instances 
of infringement but denied that he had committed 
any others. The plaintiffs, thereupon, moved for judg- 
ment upon the admission in the pleadings. Bacon 
Y. C. granted a perpetual injunction but refused an 
enquiry as to the damages. The plaintiffs appealed 
and contended that a direction might be added for 
an enquiry as to the damages sustained by them by 
reason of the infringement mentioned in the pleadings. 
The Court of Appeal ruled that they were entitled to 
an enquiry as to the instance of infringement admitted 
in the pleadings, but as to no others. This decision is 
not an authority for the proposition that the plaintiff 
might not have joined issue and set down the action 
for trial as regards the infringements not admitted 
by the defendant. The decision in Andrews v. The 
Patriotic Assurance Co. of Ireland (1) seems at 
first sight more favourable to the contention of the 
appellant, but upon closer examination turns out to be 

(1) (1886) L. R. 18 Ir. 115. (2) (1913) 13 Mad. L. T. 282 
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an authority only for the proposition that the Court 
has a discretion to exercise in relation to applica- 
tions for judgment on admissions and may impose 
terms if relief given. The case is not an authority 
for an inflexible rule that the plaintiff who applies 
for judgment upon an admission must always 
take the admission as a whole or must ignore the 
admission and proceed to trial. In my opinion, it 
would be lamentable if the discretion, which, for the 
best of reasons, has been left free and untrammelled 
by the Legislature, were to be crystallised by judicial 
decisions, as it would become in course of time, by 
one Judge attempting to prescribe definite mles 
with a view to bind other Judges in the exercise of 
the discretion which must be applied with due regard 
to the varying circumstances of each particular 
case. I must consequently decline to inteipiet Ordei 
XII, rule 6, so as to restrict its operation to cases 
where the plaintiff accepts the admission of tue defen- 
dant in its entirety or where the claim is severable 
into distinct portions and the defendant admits his 
liability in respect of one such fragment of the claim. 

I do not also feel pressed by the argument that if 
a decree is made first on admission in respect of one 
portion of the claim and then on investigation as 
to the remainder, there may ultimately he two 
decrees in same suit. I see nothing objectionable 
iu principle to such a result, specially in view 
of the provisions of Order XXIV which treats of 
payments into Court. In my opinion, the case 
before us falls within the scope of Order XII,. 
rule 6, and sufficient grounds have not been assigned 
to induce us to hold that the order made by Mr. 
Justice Fletcher was unjust to the defendant. The 
direction for costs was, however, inappropriate and 
I agree that, subject to modification in that respect 
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alS stated it), the judgment of the learned Chief Justice, 
the order should be affirmed. 

o. M. Appeal dismissed. 

Attorney for the appellants : Asa tosh De. 

Attorney for the respondents: De'ti Prasad Khaitan. 

APPELLATE CIVIL. 

Before Fletcher and Newboiild JJ. 

N'ANDA LAL BANERJEE 

IK 

UMESH CHANDRA DAS.* 

Sale — Date of sale, whether date of confirmation — Bengal Tenancy Act 
(vnr of 1S85), 88. 167 , 69. 

The words 41 date of sale ” referred to in s. 167 of the Bengal Tenancy 
Act mean the date when the sa ] e is confirmed and not the date when the 
property is actually sold to the purchaser. 

Matangini Chaadharani v. Sreenatk Das (1) referred to. 

Banho Behary Das v- Krishna Chandra Bhowmich (2) approved. 

Yusuf Gazi v. Asmat Mollah (3) dissented from. 

Second Appeal by Nanda Lai Banerjee (plaintiff). 
The facts are briefly as follo ws : One Kamini Debi, 
widow of Bkupal Matilal, held a tenure of 205 bighas. 
under the landlord Amritalal Banei’jee ; her right was 
mokurari mourasi, and under her the defendant held 
about 75 bigbas in dar mokurari right. Amritalal 
Banerjee obtained a decree for rent due from the 
holding against Kamini Debi, and in execution of that 

"'Appeal from Appellate Decree, No. 134 of 1915, against the decree of 
H. Waimsley, District Judge of 24-Parganas, dated Sep. 12, 1914, confirm- 
ing the decree of Latu Behary Bose, Subordinate Judge of Alipore, dated 
June 30, 1913. 

(1) (1903) 7 G. W. N. 552. (3) (1912) 17 C. W. N. 440. 

(2) (1913) 18 C. W. N. 14 3, 353 ; 18 C. L. J. 170. 
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decree the tenure was bought by the plaintiff, Nanda 
Lai Banerjee, who alleged that he bought it free of 
encumbrances but when he tried to take khas posses- 
sion, the defendant Umes Chandra Das resisted him 
on the strength of the dar mokurari poltas granted 
by Bhupal and Kamini. He then caused notices to be 
served on the defendant under section 167 of the 
Bengal Tenancy Act, and as the defendant did not 
vacate the land he brought this suit for khas posses- 
sion. The defendant urged, inter alia, that the notices 
were not valid. The learned Subordinate Judge of 
Alipore dismissed plantiffs suit on 30th June, 1913, 
holding that his application under section 167 was 
barred by limitation as it was made more than 12 
months after the sale and he also had notice of the 
encumbrance before his purchase at the execution sale. 
Plaintiff’s appeal was dismissed by the District Judge 
of the 24-Parganas and he, thereupon, preferred this 
appeal to the High Court. 


Nanda Lal 
Banerjee 


Umesii 

Chandra 

Das. 


Babu Dwarka Nath Chakravurti (with him 
Babu Bamtaran Chatter fi), for the appellant. Under 
the new Code of Civil Procedure, 'the right to annul 
encumbrances is an inchoate right and though accru- 
ing from the date of confirmation, dates back to that 
of the sale. The defence was (i) that the plaintiff 
was a mere benamidar for the defaulting tenant; and 
(ii) that no notice under section 167 had been served. 
Even if this defence is available, from date of sale the 
suit is more than a year, but from date of confirmation 
the suit is within a year. There is a conflict of rulingg 
with regard to the meaning of section 167. I submit it 
has to be read as “ notice as a purchaser. ” The law 
requires not only that he had notice, but also that 
he remembered it. I submit that a notice is no 
notice unless a man has the riedit to t.ako nnt~.iV a nf if . 
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therefore, a notice must be notice to the purchaser. If 1917 
a man relies upon notice before purchase he must prove Vanda Lal 
that I was aware of it. Encumbrances are set aside Banekjee 
only from date of service of notice. Date of sale Umesk 
means date of confirmation: Banko Behary Dos v. Chandra 
Krishna Chandra Bhowmick (1). Das ' 

The question is, what is the meaning of the word 
sale in section 167 ? The sale may be set. aside and 
then not be confirmed till after a couple of years after 
• coming up to the High Court, and thus the "purchaser 
does not get any time to enforce his right. 

[Fletcher J. Under the old Code the right accrues 
from the date the sale is made absolute.] 

I ask your Lordships to follow the decision of 
Mr. Justice N. R. Ohatterjea in Banko Behary v. 

Krishna Chandra Bhowmick (1) in preference to that 
in Yusuf Gazi v. Asmat Mollah (2). 

Babu Mahesh Chandra Bansrjee (for Baba Jyolish 
Chandra Hazra), for the respondent, commented on 
the decision in Banko Behary v. Krishna Chandra 
Bhowmick (1) and submitted that the decision of 
Ohatterjea J. had no 'rearing on the present point. It 
was merely an obiter. 

[Fletcher J. If his title had not accrued till, con- 
firmation, it is clear he could not give notice before 
i title had accrued. It was clearly the view of 

Maclean C. J., that a sale did not take place until it 
was confirmed ] 

I rely on section 167 itself, which says that notice 
must be served within a year of the date when sale 
took place. 

Babu D war lea Kath Chakravarti , in reply, referred 
to Bibi Taibalannessa Chowdhurani v’ Pravabati 
Dasi (3). 

. (1) (1913) 18 C. W. N. 349, 351 ; (2) (1912) 17 C. W. N. 440." 


18 C. L. J. 170. (3) (1909) 10 C. L. J. 640, 644. 
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Fletcher J. 


Fletchee J. This is an appeal from a decision 
of the learned District Judge of the 24-Parganas 
affirming the decision of the Subordinate Judge 
of. Alipore. The plaintiff sued for a declaration of 
his right to a putni which he had purchased at a sale 
for arrears of rent held under the provisions of the 
Bengal Tenancy Act. The sale, at which the plaintiff 
purchased, took place on the 16th December, 1907. 
Litigation ensued after tli e sale and the sale was not 
confirmed until the 5th September, 1908. On the 22nd 
September, 1908, the plaintiff took possession and the 
present defendant then set up a dar-putni right. On 
the 8th Mar h, 1909, an application was made under 
section 167 of the Bengal Tenancy Act to annul the 
defendant’s encumbrance and the notice was served 
on the 13th April, 1909. The present suit was brought 
on the 12th April, 1912. The defence, as raised by the 
defendant in his written statement, was, first of all, 
that the plaintiff was the benamidar of the defaulting 
tenant. That was found against the defendant. So 
was also the defence raised that no notice had been 
served under the terms of section 167 of the Bengal 
Tenancy Act. But the suit was dismissed on the 
ground that the plaintiff had notice of the defendant’s 
encumbrauce before he purchased the property and, 
therefore, he was out of time under the terms of 
section 167 in not having served the notice to annul 
the defendant’s encumbrance in time. It has been 
argued in this appeal that that point was not raised in 
the defence and no issue had been settled with regard 
to it and that the defendant ought not to have been 
allowed to eater into that defence. There is a good 
deal to say with regard to that. In the view that I 
take of the authorities of this Court, I am unable to 
agree with the view of the learned Judge of the lower 
Appellate Court that the date of the sale was the 
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16th December, 1907, and not the date on which the 1917 
sale was confirmed, namely, the 5th Septembei’, 1908. n anda lai, 
If the date of sale mentioned in section 167 of the 
Bengal Tenancy Act is the date when the sale is 
confirmed, then it is quite clear that the notice that 
» was served on the 13th April, 1909, was within one 
year from the date of the sale. The sale to the plaint- 
iff was made under the provisions of the Code of 
Civil Procedure of 1882 and, under section 316 of that 
Code, the title to the property sold in execution vested 
in the purchaser from the date of the certificate of 
sale and not before. Section 65 of the present Code of 
Civil Procedure is in different terms. The question 
as to what is the meaning of the words ‘ date of sale’ 
as used in the sections of the Bengal Tenancy Act has 
formed the subject of judicial decision in certain cases 
before this Court. The first case that reference may 
be made to is the case of Matangini Chaudhurani v. 

Sreenath Das (1) where Maclean 0. J. and Mr. Justice 
Stevens held that the words ‘date of sale ’ used in sec- 
tion 169, sub-section (7), cl. (c), of the Bengal Tenancy 
Act meant the date of the confirmation of sale and not 
the actual date of sale. It is quite true that that 
decision was on section 169 ; but there cannot be any 
difference, so far as I can see, between the meaning of 
the words ' date of sale ’ as used in section 169 and in 
section 167. It is quite true that subsequent to that 
decision, the Legislature amended section 169 bv 


altering the words ‘date of sale’ to ‘ the date of the 


confirmation of sale ’ ; but still the decisions of this 
Court remain unaffected, that the words ‘date of sale’ 
used in the Act as they existed, before the amendment 
meant the date when the sale was confirmed. There 
is no reason why that decision should not govern the 
words ‘date of sale’ as used in section 167. The next 
(1) (1903) 70. W. N, 552. 
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1917 decision that reference may be made to is the decision 
Nan-da Lal Li the case of Yusuf Gazi v. Asmai Mollahil), a 
Banebjee decision of Mr. Justice Brett and Mr. Justice Shar- 
Umesh fuddin. There the learned Judges held that the words 
CH f>As. EA 1 sa ^ e * * n section 167 meant the date on which 

Fi E-r 7 Sa ^ 6 Folding or tenure had actually taken place 

an d the reason on which they based their judgment is 
this : that as section 169 as amended referred to the 
date of the confirmation of the sale, therefore in 
section 167 where the words ‘ the date of the con- 
firmation of the sale ! did not appear the words ‘ date 
of sale’ must refer to a period other than the date 
of the confirmation of the sale. In my opinion, there 
is a manifest fallacy. Section 167 and section 169“ 
prior to the amendment both used the same words, 
namely, the words ‘date of sale.’ It was judicially 
declared in this Court that the words' date of sale r 
in section 169 meant the date of the confirmation of 
the sale, and the Legislature in amending section 169 
clearly did not consider the terms of section 16*7, and 
section 167 remained unaffected by that amendment- 
f think the learned Judges who decided the case of 
Yusuf Gazi v. Asmai Mollah ( 1), were not justified 
in distinguishing the case, or, at any rate, in departing- 
from the decision in the case of Matangini Chaudhu- 
rani v. Sreenath Das (2), on the ground that by a 
subsequent amendment of section 169 different words 
had been used to those that appeared in section 167- 
It may be doubted whether the same learned Judges 
in a subsequent case did not to some extent go back 
upon that decision because in the case of Bibi Taiba- 
tannessa Ohowdhurani v. Pravabati Dasi (3) those 
learned Judges came to the conclusion that in certain 
circumstances the words ‘ date of sale, ’ as mentioned 

(1) (1012) 17 0. W. N 440. (2) (1903) 7 C. W. N. 5521. 

(3) (1909) 10 0. L. J. 640, 644. 
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in? section 167 of the Bengal Tenancy Act, meant the 1917 
date of the confirmation of the sale. With all due nanda lal. 
• respect to the learned Judges, the conduct of a defend- Banehjkb 
ant cannot alter the meaning of the words used by Umesh 
the Legislature in a particular section of an Act. Gh ^™“ a 

^0 I think the learned Judges in Taibatannessa v. __ 

Pravabati (1), have shown that in certain cases, at Li,rcH,lK 
any rate, the words ‘date of sale’ as used in section 167 
of the Bengal Tenancy Act, mean the date when the 
, sale is confirmed. The next decision that has been 
referred to is the decision of a Judge sitting singly 
in this Court, that is, the decision of Mr. Justice 
N. Ii. Chatterjea in the case of Bariko Behary Das v- 
Krishna Chandra Bliowmick (2). There the learned 
Judge held distinctly that the words ‘date of sale’ 
used in section 167 of the Bengal Tenancy Act meant 
the date when the sale was confirmed and he did so 
relying upon the decision of this Court in the case of 
Matangini v. Sreenath Das (3). It is quite true that 
that decision is not binding on us; bat the opinion 
of the learned Judge is, of course, entitled to the 
highest respect. In his view, that case was covered . 
by the case of Matangini Chaudhurani v. Sreenath 
Das (3) and I think he rightly held so/ The case of 
Matangini Chaudhurani v. Sreenath Das (3), which is 
the first of these authorities, is not distinguishable 
from the present case. It is quite true- that against 
the decision of Mr. Justice N. R. Chatterjea a Letters 
Patent Appeal was preferred; but the judgment of the 
learned Judges who heard the Letters Patent Appeal 
rested on grounds other than that as to the meaning 
of the words ‘date of sale’ as used in section 167, 
but they cast no doubt upon the correctness of the 
decision of Mr. Justice N. R. Chatterjea in that respect- 
(1) (1909) 10 0. L. J. 640. (2) (1913) 18 C. W. N, 349, 351. 

(3) (1903) 7 0. W. N. 552. 
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1917 I think the words ‘date of sale ’, especially where the 
Nanda Lai. sale took place under the Code of 1882 and where the 
Banerjee purchaser could acquire no interest until the sale 
Umksh certificate was issued, mean clearly the date of the 
Ch £™ a confirmation of the sale. To hold otherwise would 
p . j practically in some cases take away from the plaintiff 

LwtuEP. . r jg} lt (; 0 a unul encumbrances at all because, as in 
the present case where the plaintiff has been found 
to have known of' the encumbrance before the date 
of the actual sale and litigation ensued and the sale 
was not confirmed for a considerable time after the 
date of the sale, if the date referred to in section 167 
of the Bengal Tenancy Act be the date of the actual 
sale, then the purchaser will have no period within 
which he can annul encumbrances unless he elects 
to annul the encumbrances before his title to the 
property has been finally determined. I think that 
the view that was expounded by Mr. Justice N. R. 
Chatterjea in the case of Banko Behary Das v. 
Krishna. Chandra Bhowmirk (I), is the correct view, 
and that the words ‘date of sale’ referred to in 
section 167 of the Bengal Tenancy Act mean the date 
when the sale is confirmed and not the date when the 
property is actually sold to the purchaser. That being 
so, even if this defence was open to the defendant in 
this case, I think it was not sufficient to bar the plaint- 
iff’s suit. The learned Judge of the lower Appellate 
Court dismissed the plaintiff’s suit on his finding 
that the plaintiff was out of time for the purpose of 
annulling the encumbrance. There were other issues 
arising on the merits, and they have not been deter- 
mined. The case must, therefore, go back to the lower 
Appellate Court to have the appeal reheard with 
reference to the other issues which have not been 

(1) (1913) 18 C. W. N. 349 ; 18 C. L. .J. 170. 
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disposed of. Costs will abide the result of the re- 1917 

. hearing by the lower Appellate Court. NandTlae 

Banerjee 

Newbould J. I agree. Um 1 ’ esh 

Chandra 

^ Cr. B. Appeal allowed \ case remanded. Das. 


LETTERS PATENT APPEAL. 

Before Moolcerjee awl Beach croft JJ. 

AMBAR ALT 

: V. 

LUTFE ALL* 

Part i es — A dm is si on of one of the parties to a suit — When' such admission 
receivable against other defendants — Identity — A document per se not 
inadmissible — Objection to its admission in appeal for the first time. 

When several persons are jointly interested in the subject-matter of a 
suit, an admission of any one of these persons' is receivable not only against 
himself but also against the other defendants, whether they be all jointly 
suing or sued, provided that the admission relates to the subject-matter in 
dispute and be made by the declarant in his character of a person jointly 
interested with the party against whom the evidence is tendered. The 
ieqairemant of the identity in the legal interest between the joint owners is 
of fundamental importance, 

Kowsulliah Stmdari v. Mukta Sundari (1), Ohalho Singh v. Jharo 
Sing i (--)) Meajan Matbar v. Alimuddi (3), Blenhinsopp v. Blenhinsopp (4) 
referred to. *. 

The admission of one co-plaintiff or co-defendant is not receivable 
against another merely by virtue of his position as a co-party in the litiga- 
tion, If the rule were otherwise, it would in practice permit a litigant to 

* Letters Patent Appeal No. 12 L of 1 9 1 5 in Appeal from Appellate 
Decree No 1525 of 1914. 

(1) (1885) T. L. R. 11 Calc. 588. ’ (3) (1916) L X. R. 44 Calc. 130 

(2) (1911) I. L. R. 39 Calc. 995. (4) (1848) 11 Beav. 134 ; 

2 Phillip. 607. 


1917 

April 23. 
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1917 discredit an opponent’s claim merely by joining any person as tJre- 

opponent’s co-party and then employing that person’s statements as 
AMBAK AU f . . n , . . , , * „ , 

v admissions. Consequently, it is not by virtue or the person s relation to* 

Lutfe. A li. the litigation that the admission of one can be used against the other ; it 

must be because of some priority of title or of obligation. 

Morse v. Royal (1), King v. the Inhabitants of Hard wick (2) referred to. 

The Court will not entertain, for the first time, in appeal an objection, 
that a document which per se is not inadmissible in evidence has been im- 
properly admitted in evidence. 

Girindra Chandra Ganguli v. Rajendra Nath Chatter gee (3), Pieonath 
Mozumdar v. Durga Tarini Ghose(4:) referrsd to. 

Appeal by Ambar Ali and others, the defendants. 

The facts are shortly these. The plaintiffs insti- 
tuted a suit for recovery of possession of a tank on 
declaration of title. The plaintiffs' case was that the 
tank in question was excavated by Laskar Gazi more 
than 100 years ago and that the plaintiff No. 1 as the 
direct lineal descendant of Laskar Gazi and the plaint- 
iffs i to 4 as the descendants of Laskar Gazi through 
his daughter Akma, succeeded to the tank by right of 
inheritance on the death of their respective predeces- 
sors and held possession of it by repairing the tanks, 
etc., etc., that the tank was recorded in the name of 
Laskar Gazi in the khasra khatyan of the Record of 
Rights but in the final records for reasons not known 
to the plaintiffs the entry was omitted, that the plaint- 
iffs continued in possession of the same until disposs- 
essed by the defendants in Chaitra 1317 B. S. 

The defendants 1 to 5 contested the claim and the 
defence shortly stated was that the claim was barred 
by limitation, that it was bad for defect of parties, that 
the defendants 6 to 9 had no interest in the tank 
and had been impleaded as defendants in order to> 
deprive the defendants of weighty evidence, that the 
tank was not excavated by Laskar Gazi, that the tank 

(1) (1806) 12 Ves. 355, 361 . (3) (1897) 1 C. W. N. 530. 

(2) (1809) 1 1 East 578. (4) (1911) 14 C. L. J. 5.78. 
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was a silted up tank and was treated as one abandon- 
ed by the previous owners, that the defendants who 
exercised possession oyer the tank in various ways on 
account of its contiguity to their homestead, applied 
for its settlement with them in the sherisla of the Raja 
of Hill Tipperah in whose name the land was recorded 
in the Record of Rights and got a pattah from the 
Raja and have been holding possession of the tank 
as ryats ever since. The trial Court dismissed the 
suit. Upon appeal, the Subordinate Judge reversed 
the decision of the trial Court upon the question 
of title as also upon the question of possession, and 
found in favour of the plaintiffs. On second appeal, 
the decree of the Subordinate Judge was attacked upon 
the ground that he had relied upon two pieces of evi- 
dence not admissible in law. Mr. Justice Newbould, 
sitting alone, overruled this contention and dismissed 
the appeal. Hence this appeal under clause 15 of the 
Letters Patent. 


1 . 91.7 

Ambae Ali 

v. 

Lew e Ali. 


Babu Birendra Chandra Das , for the appellants. 

Babu Ram Doyal Dey, for the respondents. 

Car. adv. milt. 

Mookerjee J. This is an appeal, under clause 15 of 
the Letters Patent, from the judgment of Mr. Justice 
Newbould in a suit for recovery of possession of a 
tank on declaration of title. The plaintiffs alleged 
that the disputed tank had been excavated by their 
ancestor, Laskar Gazi Mozumdar, about a century ago, 
that it had always been known by his name and had 
been owned and possessed by members of the family 
from generation to generation, and that they them- 
selves were in peaceful possession when they were 
forcibly dispossessed by the defendants in 1911. They 
accordingly instituted this suit on the 27th November, 
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1917 1911, for recovery of possession on establishment' of 

Aheae An title. The defendants contended that the tank was 

T *• . not known by the name of Laskar G-azi and was never - 
Lvtfe An. 

— - held by his descendants. They asserted that it had 

Mookebjek b een abandoned by the previous owners, had become 
silted, up and had ultimately been settled with them 
on the 24th October, 1911, by the proprietor of the 
estate, the Maharaja of Tipperah. The trial Court 
held that the plaintiffs had failed to establish their 
alleged ancestral right to the tank and that their « 
claim, even if well-founded, was barred by limitation. 
Upon appeal, the Subordinate Judge reversed the 
decision, as upon the question of title as also of 
possession, he found in favour of the plaintiffs. On 
second appeal to this Court, the decree of the Sub- 
ordinate Judge was assailed on the ground that he 
had based his conclusion, upon two pieces of evidence 
not admissible in law. Mr. Justice Newbould over- 
ruled this contention and dismissed the appeal. The 
objections urged before him have been reiterated in 
this Court. 

One of the substantial points in controversy 
between the parties was, whether, as alleged by the 
plaintiffs, the tank was known by the name of Laskar 
G-azi. Besides oral testimony, the plaintiffs relief 
upon two pieces of documentary evidence, namely. 
first, an entry in a draft record of rights ; and, secondly, 
a recital contained in a conveyance of an adjoining 
piece of land executed by the fourth and fifth defend, 
ants in favour of a stranger on the 7th October, 1894. 

The Subordinate Judge has relied upon both these 
documents, and- the question for consideration is, 
whether they are admissible in evidence against the 
defendants. 

As regards the entry in the draft record of rights 
to the effect that the tank is known by the name of 
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Laskar Gazi, there can be no room for controversy 
that it was not admissible in evidence : Gulab Koer v. 
Ramratan Paude (1). No reference should, conse- 
quently, have been made to the entry in the draft 
record, specially as it transpires that the entry was 
omitted from the record finally published on the 7th 
December, 1898, to which alone the presumption of 
correctness applies. The circumstance mentioned, 
however, does not vitiate the judgment of the Sub- 
ordinate Judge, because it is plain that the lower 
Appellate Court arrived at the conclusion on the 
merits independently of the evidence improperly 
admitted : Women Ckunder v. Ohundee Churn (2). 

As regards the recital in the conveyance, the posi- 
tion is somewhat different, and requires closer exami- 
nation. On the 27th August, 1894, the fourth and 
fifth defendants acquired title by purchase to a parcel 
of land on the border of the tank now in dispute. On 
the 7th October, 1894, they sold that land to one 
Hamidunnessa Bibi. In the schedule of boundaries 
in that conveyance, they stated that land then trans- 
ferred was bounded by the tank of Laskar Gazi. The 
conveyance was produced at the trial by the scribe, 
was duly proved and was admitted in evidence with- 
out objection. The Subordinate Judge has used the 
recital as valuable evidence, not only against the 
fourth and fifth defendants who executed the con- 
veyance, but also against the other defendants who 
were not parties to that transaction. There can be 
no room for controversy that the admission is good 
evidence against the makers of the conveyance, but 
the question arises whether it is admissible against 
the other defendants. These defendants, it will be 
observed, are jointly interested in the land now in 
dispute, along with the fourth and fifth defendants : 

(1) (1913) 18 C. W. N. 896. (2) (1880 1. L. R. 7 Calc. 293. 


1917 

Ambar Ali 

v. 

Lutpb Ali. 

Mooorjee 

J. 
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190 ia fact, they claim under a common lease from the 
a.mbar Au landlord and have, on the basis thereof, taken a com- 

*• mon defence to defeat the suit of the plaintiffs. Bat 
Lutpe A. LI . 

these defendants were not joint owners of the property 

Mookbbjee covered by the conveyance of 1894, and were strangers ^ 
to that transaction. They, consequently, press the 
view that an admission made by the owners of that 
property cannot be received in evidence against them, 
merely because since the date of the alleged admis- 
sion, they have jointly acquired the property now in 
sait. In our opinion, this contention is well founded 
and section 18 of the Indian Evidence Act is of no 
assistance to the plaintiffs. The principle which 
regulates the reception in evidence of an admission by 
one defendant as against another defendant, was for- 
mulated in the cases of Kowsulliah Sundari v. Mukta 
Sundari (1), Qlialho Singh v. Jharo Singh (2), and 
Meajcm Matbar v. Alimuddi Mia (3). The principle 
is that when several persons are jointly interested in 
the subject matter of the suit, an admission of any 
one of these persons is receivable not only against 
himself but also against the other defendants, whether 
they be all jointly suing or sued, provided that the 
admission relates to the subject matter in dispute and 
be made by the declarant in his character of a person 
jointly interested with the party against whom the evi- f 
dence is tendered. The requirement of the identity in 
legal interest between the joint-owners is of fundament- 
al importance : Blenkinsopp v. Blenkinsopp (4). On 
this principle, the position has been maintained that 
the joint ownership must have existed at the time the 
statement was made. Thus in Blakemy v. Fergusson 
(5), it was ruled that the [admissions of one person 

(1) (1885) I. L. E. 11 Calc. 588. (4) (1848) 11 Beav. 134 ; 

(2) (1911)1. L. R. 39 Calc. 995. 2 Phillip 607. 

5) (1854) 14 Ark. 641. 
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cannot be admitted in evidence against another on the 
ground of a joint interest in the subject, unless the 
interest is a subsisting one at the time of the admis- 
sion, and where the interest is derivative, it must have 
been acquired after the admission was made. To the 
same effect is the rule enunciated in Kilburn v. 
Ritchie (1), that the declaration of one of two joint 
owners is admissible against the other, if made at a 
time after the joint interest came into existence ;. if 
made before they became joint owners, the declaration 
is not admissible. The distinction is based upon 
obvious good seiise. The admission of one co-plaintiff 
or co-defendant is not receivable against another’ 
merely by virtue of his position as a co-party in the 
litigation; if the rule were otherwise, it would in 
practice permit a litigant to discredit an opponent’s 
claim merely by joining any person as the opponent’s 
co-party, and tnen employing that person’s statements 
as admissions. Consequently, it is not by virtue of 
the person’s relation to the litigation that the admis- 
sion of one can be used against the other; it must be, 
because of some priority of title or of obligation [see 
the observation of Erskine L. 0. in Morse v. Royal (2), 
and Ellenborough C. J. in King v. The Inhabitants of 
Hardwick (3)]. The vital point for consideration, 
accordingly, is whether there is such priority of 
obligation or title between two persons as to justify 
the use of the admission of one against the.other; and’ 
plainly, this must be determined by reference to the 
relation between the parties at the time the admission 
is made. As a matter of probative value, the admis- 
sion of a person (such as one joint-owner) having 
precisely the same interest at stake as another (his 
co-owner), will, in general, be likely to be equally 


Ambab A LI 

V. 

Lutfe All 

Mookebjee 

J. 


(1) (1852) 2 Calif. 145 ; 
56 Am. Dec. 326. 


(2) (1806) 12 Ves. 355, 361. 

(3) (1809) 11 East 578. 
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worthy of consideration; there being an identity of 
legal liability, the two persons may be deemed one so 
far as affects the propriety of discrediting one by the 
statements of the other. This reason, however, ceases 
to be applicable where, as in the case before us, the 
admission was made at a time when the parties had 
no community of interest. The inference is thus 
irresistible that the recital in the conveyance of 1894 
though admissible against the fourth and fifth defen- 
dants, is not admissible as admissions against the 
other defendants under section 18 of the Indian 
Evidence Act. 

The question next arises, whether the recital in 
the conveyance is admissible against these defendants 
on any other principle. The decisions in Abdullah 
v. Kunj Behary Lai (1), Imrit v. Sirdhari (2), and 
Natiuar v. Alkhu (3), show that the statement is 
admissible under section 32(d) of the Indian Evidence 
Act. The statement by the vendors, that their land 
then conveyed was limited by certain boundaries, 
was an admission that their proprietary interest did 
not extend over any land outside the boundaries 
mentioned. The entire statement was, consequently, 
admissible : Higham v. Ridgway (4), Conner v. Fitz- 
gerald (5), Percival v. Hanson (6), Smith v. Blackey (7), 
R. v. Exeter (8). The principle is that the statement 
is accepted, not merely as to the specific fact against 
the interest but also as to every fact contained in the 
same statement. Here, however, the plaintiffs have 
to face an unexpected difficulty. The statement can 
be made admissible under section 32(3), only if the 

(1) (1911) 14 C. L. J. 467. 

(2) (1911) 15 C. L.J. 7. 

(3) (1913) 11 All. L. J. 139; 

(4) (1808) 10. East 109.; . .. 

2 Smith’s L. C. 301.. ’ 


(5) (1883) L. R. 11 Ir. 106. 

(6) (1851) 7 Exch. 1. 

(7) (.1867) E.- R, 2 Q. B. 3061 

(8) (1869) L. R. 4 Q. B. 344. 
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conditions mentioned in the introductory words of the i 9 i 7 

section are fulfilled, and those conditions admittedly ambae Ali 
have not been fulfilled in this case. Consequently, ». 
the plaintiffs cannot avail themselves of section 32 (i), LuTlfE Ali ~ 
and, there thus seems, at first sight, no escape from Mookebjbe 
the position that while the appeal must be dismissed J ' 
so far as the fourth and fifth defendants are concerned, 
the case must be remitted for reconsideration at the 
instance of the other defendants after exclusion of the 
recital in the conveyance. On careful consideration, 
however, of all the circumstances of the case, another 
aspect of the matter emerges for examination. 

It is plain that if the plaintiff had cited the fourth 
and fifth defendants as witnesses, the recital in the 
conveyance executed by them could have been 
received in evidence to impeach their credit under 
section 155 ( 3 ) or to corroborate their testimony 
under section 157. Now, in the case before us, no 
objection was taken to the reception of the conveyance 
in evidence by any of the defendants. If such objec- 
tion had been taken, it would have been open to the 
plaintiffs to avoid the difficulty by citing the fourth 
and fifth defendants as witnesses and by proceeding 
under section 155 (3), if they repudiated their admis- 
sions. It is perfectly true, as pointed out by Sir 
Richard Couch in Miller v. Madho Das (1). that an 
erroneous omission to object to evidence which is 
irrelevant and consequently inadmissible under any 
circumstances, does not make it admissible. But it is 
equally well-settled that the Court will not entertain 
for the first time in appeal an objection that a docu- 
ment, which per se is not inadmissible in evidence 
has been improperly admitted in evidence : Girindra 
Chandra v. Rajendrd Nath (2), Preonath v. Durga 

(1) (1896) L. R. 23 L A. 106. (2) (1897) 1 C. W. N. 530. 
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Tarini (1). It is plain that the case before ns falls 
within the latter principle. Assume for a moment 
that we accede to the contention of the appellants 
other than the fourth and fifth defendants ; we shall 
Mookerjee jj ave j- 0 confirm the decree of the Subordinate Judge 
in favour of the plaintiffs against those defendants, 
and to set aside his decree as regards the other 
defendants; we shall then have to remit the case in 
part to the Subordinate Judge, allow the plaintiffs 
an opportunity to make the conveyance legally admis- 
sible in evidence, and if they fail to do so, to take the 
chance of success upon the balance of evidence. The 
plaintiffs will forthwith proceed to cite the fourth 
and fifth defendants as witnesses, and they will be 
in a position to do so, with reasonable safety, as the 
claim of these defendants will have been finally 
negatived by our decree. When these defendants 
are examined as witnesses, the plaintiffs will be free 
to introduce the conveyance into evidence to corro- 
borate or contradict them as the contingency may 
require. The Court will then have to reconsider the 
case upon practically the same evidence as has formed 
the basis of the decision now under appeal. No useful 
purpose is likely to be served by the adoption of such 
a course in a litigation, which has already lasted for 
nearly six years. We are, consequently, of opinion 
that in these circumstances the decree of Mr. Justice 
Newbould should be confirmed, and this appeal dis- 
missed with costs. 


Am bar Ali 


Beachcroft J. I 


Appeal dismissed 
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SPECIAL BENCH. 


Before Sanderson C, Woodroffe, Moolcerjee. C Kitty and Fletcher JJ. 

MOTI LAL CHOSE and Others, In re.* 

„ 1917 

Contempt of Court — Civil and Criminal Contempt — Court of Record — Prose- - 

cution by Judges— -Trial by the same Judges — Jurisdiction — Standard June 27. 

of proof — Fair comment— Publication — Printer , liability of — Manager 

and Directors of Newspaper Company , liability of — Evidence Act (I 

of 1372), ss. 3, 74(2) — Editor, registration of. 


Wliere A-jiejKspaper unlawfully published articles scandalising the 

High Court and the Chief Justice in his administration thereof, by allega- 
tions implying that the Chief Justice had constituted a packed Bench, the 
articles having a tendency to prejudice the parties and interfere with the 
administration of justice : — 

Held per Curiam (Mookerjee J. discussing whether contempt pro- 
ceedings were civil or criminal), that the Judges had jurisdiction to hear the 
Rule though issued of their own motion : that the articles constituted a 
contempt of Court : that the printer of the newspaper was liable therefor : 
that there was no sufficient' evidence of the existence of an editor, that the 

pvimd facie, case of responsibility for the“puhlication against two of the 

directors and the managers of the company owning the newspaper had 
been met, and that in the case of the third Director, although the facts- 
raised a case of* strong suspicion against him, it was just possible he 
might not be responsible for the publication and that he should be given 
the benefit of the doubt. The Rule was therefore made absolute against 
the printer, who was fined, and discharged as regards the other respondents* 
The Legislature should provide for the registration of the editor or the 
person really responsible for the contents of a newspaper. 

Per Woodroffe J. There is only one Standard of Proof applicable 
alike to civil and criminal trials, vide definition of “proved” and “dis- 
proved ” in s. 3 of the Evidence Act. 

The word record includes a collection of private documents. 

The Queen v. Gray (1), Surendra Nath Banerjte v. The Chief Justice and 
Judges of the High Court at Fort William in Bengal (2), Legal 



55,5 Rule (Special Bench). 

1883) I. L. R. 10 Calc. 109 
L. R. 101. A. 171. 

13 






% 

;S 


170 



INDIAN LAW REPORTS. [VOL. XLV. 


1917 Remembrancer v. Mali La l Ghose and Others (1), McLeod v. St. Aubyn (2), 
Mot i Lal The American Exchange in Europe C'ase(3), St. James Evening Post Case(i) r 
Ghose and Eaw v. Eley (5), In re Banks and Fenwick (6), Cheshire v. Strauss (7), 
Others, Reg. v. Judd (8), Ex parte Green (9), Weston v. Peary Mohan Dass ( 10) 
Inre. referred to. 

Rule issued, by Sanderson C. J., after consulta- 
tion with the other Judges of the Court. 

In August 1916, Mooterjee and Cuming JJ.„ 
sitting as a Division Bench on the Appellate Side, 
heard an appeal preferred by the Calcutta Improve- 
ment Trust against the decision of the Subordinate 
Judge of the 24-Parganas [ Trustees for the Improve- 
ment of Calcutta v. Chandra Kanta Ghosh (11)] hold- 
ing that the Trust had not the power to acquire 
surplus lands compulsorily for the purpose of recoup- 
ment. 

In July 1916, Greaves J., sitting on the Original 
Side of the High Court, had, in three cases decided the 
same question in favour of the Calcutta Improvement 
Trust. In May 1917, the three appeals from the above 
judgment of Greaves J., were about to be heard by 
Sanderson C. J. and Woodroffe J., who were then 
presiding over the Appeal Court. But the Chief Justice 
thought it desirable to have three J udges to hear these 
appeals in case there was a difference of opinion and 
Chitty J.,the next senior Judge after Mookerjee J., was 
selected by the Chief Justice. Before the announce- 
ment of Chitty J.’s inclusion in this Appeal Court, the 
Amrita Bazar Patrika published two articles on the 
18tli and 22nd May 1917, respectively, concerning the 


(1) (1913) I. L. R. 41 Calc. 173. 

(2) [1899] A.C. 549, 561, 562. 

(3) (1889) 58 L. J. Ch. 706, 707. 

(4) (1742) 2 Atk. 469. 

(5) (1868) L. R. 7 Eq. 49, 59. 


(6) (1869) 26 C. L. J.401, 457. 

(7) (1896) 12 T.L. R. 291. 

(8) (1888) 37 W. R. (Eng.) 143. 

(9) (1901) 7 T. L. R. 411. 

(10) (1912) I. L. R. 40 Calc. 898. 


(11) (1916)1. L. R. 44 Calc. 219. 
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Sigh Court and the Chief Justice in his administration 
thereof. [These articles are fully set out in Sanderson 
C.J.’s and Mookerjee J.’s judgments in this Rule.] 

This Rule was issued by Sanderson C. J. as Chief 
Justice of the Calcutta High Court, after consultation 
* with the Honourable Judges of the Court and after 
reading the respective affidavits sworn by Mr. Hechle 
and Mr. Yeitch, the Registrars of the Original and the 
Appellate Sides of the Calcutta High Court. 

The Rule was dii-ected to Tarit Kanti Biswas, the 
printer and publisher of the newspaper, and to Moti 
‘Lai Ghose, Golap Lai Gliose and Pijush Kanti Ghose, 
directors, and Golap Lai Ghose and Mirnal Kanti 
Ghose, the managers of the company called the “Amrita 
Bazar Patrika, Ltd.,” having its registered office at 
No. 2, Ananda Chatterjee’s Lane, Calcutta. The Rule 
called upon them to show cause why they should not 
be committed to jail or otherwise dealt with according 
to law for contempt of Court alleged to have been 
committed by them by unlawfully publishing the two 
articles concerning the High Court and the Chief 
Justice in his administration thereof. 

Mr. Jackson and Mr. C. C. Ghose appeared for 
Moti Lai Ghose ; Mr. Eardley Norton and Mr. A. N. 
Chaudhuri for the printer, Tarit Kanti Biswas ; 
Mr. B. Chakravarti , Mr. K. N. Chaudhuri and 
Mr. B. K. Lahiri for Mrinal Kanti Ghose and Pijush 
Kanti Ghose ; Mr. C. B. Das and Mr. A. K. Ghose for 
Golap Lai Ghose. 

Mr. Jackson submitted that the Court being the 
complainant was incompetent to hear the Rule as 
Judges, citing In the matter of a Special Reference 
from the Bahama Islands (1), In the matter of 
William Tayler (2), In the matter of Banks and 


1917 

Moti Lal 
Ghose and 
Others, 
In re. 


I 


1 


(1) [1893] A. C. 138, 148. 


(2) (1869) 26 C. L. J. 345, 390. 
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Fenwick (1) and other cases fully set forth in Mookerjee 
J.’s judgment delivered in this case. He further urged 
that the comment was legitimate and wanted to know 
if the Court was exercising its criminal jurisdiction. 

Mr. Norton, without definitely offering an apology, 
expressed regret on behalf of the printer for any harm 
he may have done by his inadvertence, and asked for 
lenient treatment of his client, who being the printer 
bad no way of escape. 

Mr. B. Chakravarti urged that the comment was 
legitimate and filed two affidavits and submitted 
that his clients were not liable. He also discussed 
the duties and liabilities of directors and managers. 

Mr. C. R. Das argued the question as to jurisdic- 
tion and submitted that the articles contained fair 
comments only and expressed confidence in the Chief 
Justice and the High Court. 

Cur. adv. milt. 

Sanderson C.J. In this matter the Rule was 
issued by me as Chief Justice of this Court after 
consultation with the learned Judges in consequence 
of two articles which appeared in the Amrita Bazar 
Patrika newspaper on the 18th and 22nd of May 
1917, respectively. 

The Rule was directed to Tarit Kanti Biswas, the 
printer and publisher of the newspaper, and to 
Moti Lal Ghose, Golap Lal Ghose and Pijush Kanti 
Ghose, directors, and Golap Lal Ghose and Mrinal 
Kanti Ghose, the managers of the company called 
the “ Amrita Bazar Patrika, Ltd.,” having its registered 
office at No. 2, Ananda Chatterjee’s Lane, Calcutta, 
and the Rule called upon them to show cause why 
they should not be committed or otherwise dealt with 
according to law for contempt of Court alleged to 
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Save been committed by them by unlawfully publish- 1917 
ing the two articles concerning the High Court and Moti LkL 
the Chief Justice in his administration thereof. Geose AND 

’ Others 

The respondents to the Rule have all appeared by j n re.' 

learned counsel. Samson 

The first question which it is necessary to consider O.j. 


is whether these articles, or either of them, constitute 
a contempt of Court. 

The appeals from Mr. Justice Greaves to which 
both the articles refer are the appeals in the three 
cases mentioned at the head of the Rule. These cases 
were decided by Greaves J. sitting on the Original 
Side, and the appeals in which the Improvement 
Trust were respondents were about to be heard by 
the Court hearing appeals from the Original Side at 
the time of the publication of the two articles in 
May 1917. 

The first article is as follows : — 

u There is a mischievous rumour afloat, which should be contradicted. 
It is stated that a vigorous attempt is being made to get up a Bench to 
consider the appeal on the judgment o£ Mr. Justice Greaves in connection 
with the acquisition of surplus laud by the Calcutta Improvement Trust 
according to somebody’s choice. We do not believe that it is possible for 
anyone, far less the Chairman of the Trust, to secure a Bench after his own 
heart as a counterpoise to the Mookerjee and Cuming Bench. We are sure 
the interest of every rate-payer is safe in the hands of the Hon’ble Judges, 
and we do not think that any official of the Trust can go so far.” 

The reference to the “ Mookerjee and Cuming 
Bench ” is to an appeal which was disposed of by 
Mookerjee J. and Mr. Gaming when he was tem- 
porarily acting as a Judge of the High Court in 
August 1916, when the decision was against the 
Improvement Trust. 

The second article is as follows : — 

u Something like consternation prevails on account of the proposed new 
constitution of the Appellate Bench of the Calcutta High Court before which 
appeals against the awards of the Improvement Trust are to be heard. It is 
known to the reader how this Bench was originally composed of Sir Asutosh 
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1917 Mookerjee and the Hon’ble Mr. Justice Cuming, and how latterly it has 
Moti Lal G ° me t0 be P resided over b y tlie Hon’ble the Chief Justice and Mr. Justice 
G-hose and W oodroffe. Rumour has it that for purposes of hearing Improvement 
Otbees, Trust appeals «the Bench is going to be strengthened by the appointment 
re ' Mr. Justice Chitty. Now what neither the public nor ourselves can 

Sanderson un ^ l *stand is this special arrangement for such a Special Bench. If it 
C.J. is contended that two Hon’ble judges of the highest Court in the land 
are not competent to decide in appeal cases in which the Improvement 
Trust is concerned — a contention, however, which we do not believe the 
Chief Justice will care to advance — why should there be a Special Bench 
of three and not a Full Bench of five, on which at least two Indian Judges 
could find seats ? As a matter of fact, as landowners in Calcutta are 
mostly Indians, and as Indian Judges are likely to know more of conditions, 
practices, etc., prevailing here, it is but meet that the Appellate Bench in 
the present circumstances should be so composed as to associate Indian 
Judges with their European colleagues. The withdrawal of Sir Asutosh 
has given rise to rather unsavoury impressions in the public mind, since 
this proposed arrangement is to follow close upon the heels of his judg- 
ment in the case of Trustees for the Improvement of Calcutta v. Chandra 
Kanta Ghosh (lb Be that as it may,, we have perfect faith in the present 
Chief Justice and believe that as soon as Sir Lancelot Sanderson under- 
stands the public feeling in the matter, his Lordship will either form a Fulj 
Bench or at least associate an experienced Indian Judge witli h’* inself for the 
hearing of Improvement Trust Appeals.” 

It was admitted by the learned counsel for the res- 
pondents at the hearing of the Rule that the statements 
of facts contained in this article were in many material 
respects untrue. There was not an Appellate Bench 
constituted to hear “ appeals against the awards of the 
Improvement Trust” as the article assumes— such 
Bench was not originally composed of Mookerjee 
and Cuming JJ. as stated in the article: such Bench 
had not latterly come to be presided over by the 
Chief Justice and Woodroffie J., and it is untrue that 
Mookerjee J. had been withdrawn from the Court. 

Though these admissions have been made it may 
be advisable to state the real facts. 

In August 1916, as already stated, Mookerjee J. and 

(0 (1916) I L. R. 44 Gale. 219. 
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Mr. Cuming were sitting as a Division Bench, on the 
Appellate Side and an appeal by the Improvement 
Trust from the Subordinate Judge of the 24-Pargannahs 
having come before them in the ordinary course, was 
disposed of by them. One of the questions was the 
alleged power of the Improvement Trust to acquire 
land compulsorily for the purpose of recoupment and 
the decision was against the Improvement Trust. 

In July 1916, Greaves J, sitting on the Original Side> 
had decided the same question in three cases in favour 
of the Improvement Trust, and in May of this year the 
appeals from Greaves J.’s judgment in the three cases 
were about to be heard by Woodroffe J. and myself, 
the Judges who were then taking the appeals from 
the Original Side. Under these circumstances the 
articles were published. 

As regards the inclusion of C bitty J. in the Court, 
no explanation is necessary : it would be sufficient for 
me to state that I, as Chief Justice, thought it desirable 
to have three Judges to hear the appeal. But the 
reason in this case must have been obvious to every 
one. 

It was within my knowledge, as it was within every 
one’s knowledge, that Mookerjee J. had decided one 
way and Greaves J. decided another way on a con- 
struction of the Act on which the cases depended. It 
was obviously, therefore, a matter on which difference 
of opinion was possible: moreover, it was a case of 
general importance and in order to avoid a further 
disagreement which might occur if the Court was con- 
stituted of two Judges only, and to avoid the further 
proceedings and delay which would undoubtedly' be 
consequent on such a disagreement, I thought it advis- 
able to have three Judges instead of two, and, accord- 
ingly, I requested Ohitty J., the next Judge in order of 
seniority, who had not already had the matter before 
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liim, to sit with Woodrofife J. and myself, and hear the 
Moti Lal appeals. I may mention here that in my opinion all 
G others ND ap I jeals from a Ju( ige sitting on the Original Side, 
In re. ’ except interlocutory appeals, should be heard by a 
Saxdeeson Colart constituted by three Judges, and when I first 
C.i. sat in this Court it was so constituted : but I found that 
the allocation of three Judges to that Court dislocated 
the work in other departments of the Court so much 
that I came to the conclusion, with much reluctance, 
that with our present staff of Judges I could not allo- 
cate more than two Judges to the Original Side appeals, 
except in special cases. 

These being the facts, I now proceed to consider 
whether the articles are a contempt of Court. 

I take the definition given by Lord Russell of 
Ivellowenin The Queen v. Gray (1) at page 40. “Any 
act done or writing published calculated to bring a 
Court or a Judge of the Court into contempt, or to> 
lower his authority, is a contempt of Court. That is 
one class of contempt. Further, any act done or writ- 
ing published calculated to obstruct or interfere with 
the due course of justice, or the lawful process of the 
Courts, is a contempt of Court. The foi-mer class 
belongs to the category which Lord Hardwicke L. C. 
characterised as ‘Scandalising a Court or a Judge.’ 
That description of that class of contempt is to be 
taken subject to one and an important qualification. 
Judges and Courts are alike open to criticism, and if: 
reasonable argument or expostulation is offered against 
any judicial act as contrary to law or the public good, 
no Court could or would treat that as contempt of 
Court. The law ought not to be astute in such eases 
to criticise adversely what under such circumstances 
and with such an object is published, but it is to be 

(1) fl900] 2 Q. B. 36, 40. 
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remembered that in this matter the liberty of the 1917 

press is no greater and no less than the liberty of moti Lal 

every s abject of the Queen.” Uhose and- 

" ** Others 

With regard to the first article I have no doubt it in. re.' 

constitutes a contempt of Court. It was admitted by , 

f Sanderson: 

the learned counsel appearing for the Printer and C.j. 
Publisher that it was a gross libel upon the Improve- 


ment Trust, one of the litigants. It alleges that it is 
stated that a vigorous attempt is being made to get up 
a Bench to consider the appeal on the judgment of 
Greaves J. in connection with the acquisition of 
surplus land by the Calcutta Improvement Trust 
according tosomebody’s choice, which Bench is refer- 
red to thereinafter “ as a counterpoise to the Mooker- 
jee and Cuming Bench,” which, as I have stated, had 
decided against the Improvement Trust. It was urged 
that this should not be regarded as a contempt, because 
the matter which would be argued on the appeals was 
the construction of an Act, and would be decided by 
Judges who would not be affected by such remarks. 

The question is not whether the article in fact 
obstructed or interfered with the due course of justice, 
but whether it is “ calculated ” to obstruct and inter- 
fere with the due course of justice. No matter what 
the tribunal may be, I am at a loss to understand how 
it can be seriously argued that such a grave allegation 
against one of the litigants, that he was attempting to 
get a Bench constituted in such a way as would in his 
opinion give him a favourable decision, is not calculat- 
ed to obstruct or interfere with the course of justice. 

Further, the mere suggestion that such a thing is 
within the bounds of possibility is a grave reflection 
upon the Court and the persons responsible for its 
administration. 

I am not unmindful of the argument that the 
article refers to a “ mischievous rumour which should 
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be contradicted ” and that confidence is alleged in the 
Hon’ble Judges. The fact that the article is based on 
a rumour, even if it existed, cannot, in my judgment, 
excuse the publication of it. It must have been known 
to the person responsible for the publication that it 
was absolutely impossible for a litigant to get a Bench 
constituted according to his own choice. It is, how- 
ever, a well-known method of spreading a libel for the 
publisher, who does not wish to take responsibility for 
it, to say there is a rumour to this or that effect, but 
that he himself does not believe it. It was admitted by 
one of the learned counsel for the respondents that 
some words may have been inserted in the article by 
the person responsible therefor in order to protect 
himself in case of emergency, and having regard to 
the whole tenor of the article, I have very little 
doubt that this was the object of the writer in conclud- 
ing in the manner referred to. If the matter had stop- 
ped there, although the paragraph was reprehensible 
and a clear contempt of Court, it might not have been 
necessary for the Court to take any steps-of its own 
motion. 

The second article, however, appeared four days later 
on the 22nd May. As already mentioned the facts 
therein stated are admittedly untrue, and conse- 
quently the insinuations based thereon are equally 
groundless. The only part of the article which is based 
on an alleged rumour is that Chitty J. was to be 
appointed to the Bench which was to hear the Improve- 
ment Trust Appeals. For the rest of the statements 
in the article the author makes himself responsible. 

The statement that “ something like consternation 
prevails on account of the proposed new tfonstitution 
of the Appellate Bench,” taken by itself is a grave 
allegation. Why should a Bench which is to be 
composed of the Chief J ustice and two of the most 
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experienced Judges of the Court, cause consternation ? 
But when it is taken with what follows it assumes a 
much more serious complexion. After misstating the 
facts as to the previous constitution of the Bench and 
referring to the proposed inclusion of Chitty J., it 
proceeds “ now what neither the public nor ourselves 
can understand is this special reason for such a Special 
Bench.” It then proceeds to argue that the proper 
thing would have been to have a Full Bench on which 
at least two Indian Judges could have seats. Reading 
so far, there may be some reason for doubt as to the 
meaning of the article, though the above allegations 
go the length of alleging that for some reason, which 
no one could understand, the Chief Justice was about 
to include Chitty J. in the Bench, and that such 
constitution of the Bench had caused something like 
consternation. But I think all doubt is set at rest by 
what follows when the author makes himself respon- 
sible for the statement that Mookerjee J. has been with- 
drawn from the Bench, and that such withdrawal “ has 
given rise to rather unsavoury impressions in the 
public mind, since this proposed arrangement is to 
follow close irpon the heels of his judgment in the 
case of Trustees for the Improvement of Calcutta v. 
Chandra Kanta Ghosh (1).” Reading that in the ordi- 
nary way, can it mean any thing except that Mookerjee 
J. has been withdrawn from the Bench taking the 
appeals against the awards of the Improvement Trust ; 
that such Bench was originally composed of Mooker- 
jee J. and Cuming J. ; that it is now composed of the 
Chief Justice and WoodrofEe J.; that Chitty J. is about 
to be included which is a special arrangement which 
neither the author of the article nor the public 
can understand; that if any special arrangement is 
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necessary, why should not Indian J udges be included* 
and that the withdrawal of Mookerjee J., coming as it 
does so soon after his judgment against the Improve- 
ment Trust, has caused an uusavoury impression in 
the public mind. Consequently something like con- 
sternation prevails at the proposed new constitution 
of the Bench. 

I think it is clear that it means that Mookerjee J. 
has been withdrawn from the Bench taking the 
appeals against the awards of the Improvement Trust 
and insinuates that it is because of his judgment 
against the Trust, and therefore an unsavoury im- 
pression has arisen. I fail to see any other meaning- 
which can be attributed to it, and I have no doubt that 
this article, read by itself, constitutes a very serious 
reflection upon the administration of the Court, which 
every one knows is in the hands of the Chief Justice. 
But if it is read in conjunction with the previous 
article, the above-mentioned meaning is made plain 
beyond dispute. I think the articles should be read 
together. They were published with only four days 
interval, they refer to the same subject-matter, they 
are written in the same strain and in the same style, 
and each article appeared in the columns of the News- 
paper which are devoted to leading articles. When 
read together, what do they mean ? It is obvious to 
my mind they mean to suggest that a vigorous attempt 
had been made by the Improvement Trust to secure a 
Bench composed according to their choice, and that 
the attempt had succeeded; that otherwise the proposed 
constitution of the Bench is inexplicable and some- 
thing like consternation prevails. If this be the correct 
meaning, there is no doubt that it is calculated to 
bring the Court and the Chief Justice, who is respon- 
sible for its administration, into contempt, it is 
calculated not only to destroy confidence in the 
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Tribunal but also to undermine and impair the 
authority of the Court. If so, there is no doubt that it 
is a contempt of this Court. 

There are two other matters to which I wish to 
refer. It was argued that the object of the second 
article was to procure the appointment of two Indian 
Judges or one Indian Judge to the Bench which 
was to hear the appeals, and the suggestion contained 
in the article was that as the laud-owners in OaLcutta 
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were mostly Indians, and Indian Judges are likely 
to know more of the conditions and practices prevail- 
ing, it was but meet that Indian Judges should 
be associated with their European colleagues. The 
question at issue in the appeals depended on the 
construction of the sections of a certain Act and had 


nothing to do with the conditions and practices, etc., 
relating to Indians. This, however, might be put down 
to ignorance on the part of the author of the article, 
though from the references made in the article to such 
matters as the constitution of the Courts, Full Bench 


and other matters, the writer appears to be fairly 
familiar with the proceedings of the Court and the 
nature of the appeals in question. A further argu- 
ment, however, was adduced by the learned counsel 
for Moti Lal Ghose, viz., that the real object of the 
article was to get an Indian Judge, who possessed 
land, appointed to the Bench in question, because 
Indian Judges would approach the subject from a 
totally different point of view from that of European 
Judges, who do not possess land and who do not know 
where the shoe pinches. This to my mind was an 
astonishing argument. I was not surprised, therefore 5 
that Mr. C. R. Das, appearing for another of the 
respondents at a later stage of the hearing, disassociat- 
ed himself from that argument and stated that in his 
opinion the above-mentioned argument would be the 
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strongest ground for suggesting that Indian Judges 
should not he on the Bench in question. 

Assuming, however, that the learned counsel for 
Moti Lal Ghose was correct in his statement as to the 
meaning and object of the article, it is not only one 
which would be rightly and strongly resented by my 
Indian colleagues, but it also provides an additional 
reason for holding the article a contempt of Court . 
for it involves the suggestion that one of my Indian 
colleagues should be added to the Bench in question 
because he possessed land and would approach the 
question from a different point of view from a Judge 
who possessed no land, and who would theiefoie be 
entirely independent, and it thereby constitutes a 
very grave and unjustifiable reflection on my Indian 
colleagues. 

It is also to be noted tii&t if this was the object, the 
author of the articles was endeavouring to obtain the 
constitution of a Bench after his own heart, the very 
thing which he had professed to condemn so strongly 
when attempted, as alleged, by the Improvement 
Trust. Assuming, however, that the object of the 
article was to get an Indian Judge appointed, no 
matter for what reason, that does not justify the 
publication of the untrue statements of facts and the 
unworthy and groundless insinuations based thereon. 

The other matter to which I refer is the passage at 
the end of the article in which the author expresses 
perfect faith in the Chief Justice. This, to my mind, 
is so inconsistent with the insinuations previously 
made in the articles, that it is impossible to conceive 
that it was genuinely intended. It is much in the 
same style as the conclusion of the previous article, 
and I do not think there can be any doubt as to the 
object of the author in using these words, viz., to try 
and provide a means of escape for himself if, he is 
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taken to task for the previous matter contained in his 
article. 

No one has come forward to acknowledge the 
authorship of the articles or the responsibility of the 
publication, and we have, therefore, had no oppor- 
tunity of hearing or considering any explanation from 
the individual, in person, who was so responsible. 
Consequently, the meaning and the intention of the 
writer must be gathered from the articles themselves. 
They must be read as they stand, giving to the words 
used their natural meaning. We have had many 
arguments and many commentaries upon the articles 
addressed to us by all the learned counsel on behalf of 
the respondents. I have considered them carefully, 
and, though I should like to have come to the conclu- 
sion that the articles do not and were not intended to 
constitute an attack on the Court, I regret to say I am 
unable to come to that conclusion. It might possibly 
have been different if the author of the article or the 
person responsible for its publication had come for- 
ward and personally explained what was in his mind ; 
but he has not chosen so to do, and we must construe 
the articles as they stand and I have no doubt that any 
one reading them would come to the conclusion that a 
very serious aspersion was cast upon the Court and 
the administration thereof, and that consequently 
they do constitute a contempt. 

If then the articles constitute a contempt, the 
next question is whether the^Court has jurisdiction 
to deal with it by these proceedings. There can be 
no doubt as to this ; it was held in 1883 in Surendra 
Nath Banerjee v. The Chief Justice and Judges of the 
High Court at Fort William in Bengali!) by the 
' Judicial Committee that the High Courts in the Indian 
Presidencies are Superior Courts of Record. The 
0) (1883) T. L. R. 10 Calc. 109. 
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offence of contempt of Court and tlie powers of tne 
High Court to punish it are the same in such Courts 
as in the Superior Courts in England, and the jurisdic- 
tion was exercised by the High Court in that case. 

The jurisdiction was affirmed in 1913 in the case of 
Legal Remembrancer v. Mat Hal Q hose and Others (1). 
Sir Lawrence Jenkins C.J. said at page 216, “Now 
this Court is a Court of Record in all its jurisdictions 
and it thus has power to commit for any contempt 
in relation to any of those jurisdictions.” 

Then Mookerjee J. at page 242 said : 

“ Now it is indisputable that a Court of Record 
has authority to punish for contempt. Sir Barnes 
Peacock C.J. observed in In re Abdool and Mahtab (2) 
that this Court, by the express terms of the Letters 
Patent, is a Court of Record and there can be no 
doubt that any Court of Record has the power of 
summarily punishing for contempt ; and indeed the 
learned counsel appearing for the printer and publishei 
of the newspaper admitted the jurisdiction of the 
Court, but argued that in this case it should not be 
exercised. The suggestion that this jurisdiction is 
obsolete and ought not to be exercised, is futile in 
view of the fact that it was exercised by this Couit 
in 1883 and affirmed to be in existence in 1913. It 
was also exercised in England as recently as 1900 
in the case of The Queen v. Gray (3) already referred to. 

The question remains then whether the Rule 
should be made absolute against the respondents or 
any of them. 

As regards the case of Tarit Kanti Biswas, the first 
respondent on the record, there is evidence that he 
was the printer and publisher of the newspaper. 
We have before us a certified copy of the return made 
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bv liim under Act XXV of 1867, his name appears 1917 

in the newspaper as printer and publisher and he moti l al 

has himself put in an affidavit admitting that he G “ 0SB AND 

^ Others 

occupies such position and that he printed and pub- in re 
iished the articles in question. „ 

As already stated his learned counsel admitted the C.J. 
jurisdiction of this Court and further admitted his 
legal responsibility if the articles constituted a con- 
tempt. This responsibility could not be denied, for 
it has been held in many cases that the printer and 
publisher is liable for contempt even though he was 
not aware of the subject constituting such contempt, 
and the reason for that is given by Lord Morris in 
McLeod v. St. Aubyn( 1), as follows : — “ A printer and 
publisher intends to publish and so intending cannot 
plead as a justification that he did not know the con- 
tents.” Again it was pointed out by Stirling J. in 
The American Exchange in Europe (2) that the fore- 
man printer (who was the person concerned in that 
case) is the person who is held out to the public as 
the publisher, and under those circumstances he is 
answerable for publishing the article complained of, 
although he is ignorant of its contents. This has been 
the law since the well-known decision of Lord 
Hardwicke in the case of St. James Evening Post (3). 

I refer to the above-mentioned cases to show that 
in my judgment the learned counsel was correct in 
making the admission that this Court has jurisdic- 
tion in these proceedings and that if the articles 
constitute a contempt of Court, the printer and pub' 
iisher is legally liable in respect thereof. 

Having held that the articles are a contempt, it 
remains to be considered whether the Rule should be 
made absolute. The printer and publisher has put 

(1) [1899] A. C. 519, 562. (2) (1889) 58 L. J. Ch. 706, 707. 

(3) (1742) 2 Atk. 469. 

14 
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in an affidavit in which he alleges he did not read 
the articles when they were handed to him lor 
publication which was done in the ordinary couise 
of his business. He admits that certain statements 
in the second article are incorrect, and he then pro- 
ceeds to argue that the publication was in the public 
interest. His affidavit runs thus : 

“6. That I further state that the said articles were published by 
myself in good faith and in the public interest and without any intention 
whatsoever of offending against the dignity or integrity of this Hon’ble 
Court or of prejudicing the due course and administration of justice in the 
matter of the appeals referred to in the said articles. 

'• 7. That long before the appeals referred to in the said article came- 
on to he heard by this Hon’ble Court, it was well-known among the public 
of Calcutta how the Calcutta Improvement Trust had objected to the 
hearing of the appeal in which the question of the powers of the Calcutta. 
Improvement Trust was involved by any of the Indian Judges of tins 
Hon’ble Court and how, as a matter of fact, they through their counsel 
Mr. Langford James adopted the very unusual course of applying in open 
Court to the Hon’ble the Chief Justice that the appeal case of The 
Trustees for the Improvement of Calcutta v. Chandra Kanta Ghosh (t> 
should not be heard by the Hon’ble Mr. Justice Mookerjee, and how after 
the decision in the last mentioned case by the Hon’ble Mr. Justice- 
Mookerjee and the Hon’ble Mr. Justice Cuming they had unsuccessfully 
applied to Government for legislation for the purpose of doing away with, 
the effect, of the said decision. In the circumstances recited the public- 
were watching with deep interest the action of the Hon’ble the Chief Justice- 
in constituting the Court which would bear the appeals from Mr. Justice 
Greaves’ decision.” 

“8. I further state that the said articles were published to give- 
expression to public feeling in Calcutta, and, as stated above, without the- 
remotest intention of scandalising this Hon’ble Court or of reflecting on 

the conduct of the Hon’ble the Chief Justice or of any other Judge of this- 
Hou’ble Court." 

M it be true that tbe public were watching with 
such deep interest the action of the Chief Justice in 
constituting the Court, it seems to me that fact en- 
hances the serious nature of the publication of tne 
articles. For the public in the ordinary course might 
(T) (1916) L. L. R. 44 Calc. 219. 
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not trouble its head about the constitution of the Court 
and might not pay much attention to the articles ; but 
if, on the other hand, the public really was interested 
in the matter, it would pay attention to them, and it 
was all the more incumbent upon the author and 
publisher to abstain from making false statements and 
groundless insinuations. I may have my doubts as to 
the “ deep interest ” alleged in the affidavit, but if it 
did exist the seriousness of the publication is greatly 
increased. 

The learned counsel for the printer and publisher 
urged that his client would be sufficiently dealt with 
by the proceedings which had been taken and that 
the Rule should not be made absolute against him. 
I take into consideration all that the learned counsel 
urged and I sympathise with his argument that the 
editor, if there be one, or the person responsible for 
the publication, ought in common fairness to have 
come forward and borne the burden in respect thereof ; 
the fact that the printer and publisher does not dis- 
close the name of the person responsible for the 
publication is a factor to be considered when deciding 
how the printer and publisher should be dealt with. 
In this case, the printer and publisher has not dis- 
closed the person responsible for the publication, 
whom of course he must know, though he may not 
know the actual writer of the articles. On the con- 
trary he has attempted to justify the publication by 
the paragraphs of his affidavit to which I have referred. 
It was said by Lord Hardwicke in the case already 
cited [St. James Evening Post (1)] “Nothing is 
more incumbent upon Courts of justice than to 
preserve their proceedings from being misrepresented 
and the reason for this must be obvious to every 
one. My attention has been drawn on other 
(1) (1742) 2 Atk. 469. 
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^ _ to articles criticising the High Court. 

I have found that many of them were unjustifiable, 
because they were based on statements of facts 
which were incorrect ; but the Court has not taken 
any notice of them because they were not worth the 
time of the Court. But this is a different matter, the 
allegations contained in. the articles exceed the bounds 
of any legitimate criticism and strike at the very root 

of the administration of justice. 

People who are familiar with the administration of 
the Court would know how impossible the allegations 
were, but among people who are not so familiar with 
the Court’s administration, such articles, as those in 
question with their groundless insinuations may be 
very mischievous and pernicious They contain grave 
misrepresentations of the proceedings and administra- 
tion of this Court, and in my judgment we should be 
failing in our duty if we did not take such steps as 
are within our power to counteract the effect of them 
and to vindicate the Court and its authority. 

In my judgment, therefore, the Rule should be 
made absolute against Tarit Kanti Biswas, the printer 
and publisher. 

As regards the other four respondents, the evidence 
before us, apart from the question of its admissibility 
on the technical grounds which were put forward 
during the argument, raised a strong primd facie case 
that they were responsible for the publication of the 
newspaper containing the articles. 

“ The Ararita Bazar Patrika Co., Ltd.”, was incorpora- 
ted in 1908, the original directors being Sisir Kumar 
Ghose, Moti Lall Ghose and Golap Lal Ghose, for the 
purpose of acquiring and taking over as a going con- 
cern the business of newspaper proprietors, printers 
and publishers then carried on, and in connection 
therewith the entire rights including the goodwill 
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cTf tlie newspaper called the Amrita Bazar Patrika 
then being published from No. 2, Ananda Chatterjee’s 
Lane, in Calcutta and all or any of the assets and 
liabilities of the proprietors of the business in connec- 
tion therewith and with a view thereto to enter into 
the agreement referred to in clause 3 of the company’s 
Articles of Association and to carry the same into 
effect with or without modification, with the usual 
subsidiary powers contained in the Memorandum of 
Association. 

The company gave the statutory notices that it 
intended to carry on its business at No. 2, Ananda 
Chatterjee’s Lane, which was to be deemed its regis- 
tered office : that it possessed a printing press at 
Nos. 19 and 20, Bagbazar Street, which the Company 
purchased from Golap Lai *Ghose. On the 5th March 
1917 the respondents Moti Lai Ghose, Golap Lai Ghose 
and Pijush Kanti Ghose were the directors. Golap 
Lai Ghose and Mrinal Kanti Ghose were the managers, 
and it further appeared that Golap Lai Ghose acted 
as financial manager and Mrinal Kanti Ghose as 
secretary. The address of all the four was given as 
No. 2, Ananda Chatterjee’s Lane. The Articles of 
Association (which were put in evidence by M. K. 
Ghose) provided that the business of the company 
should be managed by the directors who might pay 
all expenses incurred in getting up and registering 
the company and might exercise all such powers as 
are not by the Indian Company’s Act required to be 
exercised by the company in general meeting, subject 
to the provisions of the Act and of the Articles, etc. 

It was obviously a family business converted into 
a limited company. This is confirmed by the list of 
persons holding shares exhibited in Mr. Hechle’s 
affidavit. The evidence shows that ,the directors and 
managers were living at the premises whiclvare the 
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registered office of tlie company ; that the newspaper 
was published at those premises ; that it was the duty 
of the directors to manage the business ; there was no 
editor disclosed or any other person occupying a posi- 
tion similar to that of an editor who would be respon- 
sible for the publication and the contents of the news- 
paper. 

From these facts it would naturally be presumed 
that these respondents were actually engaged in the 
management of the newspaper and personally respon- 
sible for its publication : these directors were occu- 
pying positions, very different from those generally 
occupied by directors of companies, whose duties are 
restricted to attending periodical meetings and direct- 
ing the policy of the company. 

Two of the respondents, Pijush Kanti Ghose and 
M. K. Ghose, however, have put in affidavits, and'it 
appears therefrom that M. K. Ghose was away from 
Calcutta on private business at the time when both 
the articles in question were published and that P. K. 
Ghose was away on private business when the second 
article was published, and under these circumstances 
I think that the primd facie case against them may be 
said to have been met, and I do not think that either 
of them should be held responsible in these proceed- 
ings for the publication and that consequently the 
Rule should be discharged as against them 

There are, therefore, two directors left to manage 
the business of this newspaper at the material times, 
viz., Moti Lal Ghose and Golap Lal Ghose. G. L- 
Ghose in the evidence is described as director and 
manager and also as financial manager. M. K. Ghose 
has sworn that Golap Lal Ghose has only to do with 
the receipts and disbursements of the company and 
keeps the account thereof. 

Under these circumstances, I think, the primd facie 
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<?ase made against him may be rebutted, and that he 
should not be held responsible in these proceedings for 
the publication of the articles, even though it is not 
alleged that he was not at the premises when the 
paper was published at the'material times, and in my 
judgment the Rule should be discharged against him. 

With regard to Moti Lai Ghose, the case is different. 
I think, under the circumstances mentioned above, 
it may not unreasonably be presumed that he was 
responsible for or privy to the publication. It was 
the director’s duty to manage the business : such 
business was the publishing of the newspaper. One 
of the three directors was away from Calcutta, 
another, it is shown, had only the financial matters to 
attend to ; Moti Lai Ghose, therefore, is the only 
director to whom the particular duty of editing and 
publishing the newspaper can be ascribed. As al- 
ready mentioned his was not the position of an ordi- 
nary director who makes periodical visits to the com- 
pany’s premises at stated and regular intervals. He 
was living on the premises where the paper was pub- 
lished, and carrying on the family business which 
had been turned into a limited company. 

There is no editor disclosed, and even in the affi- 
davits which have been put in by Pijusli K. Ghose and 
Mrinal K. Ghose there is no specific reference to any 
editor. There is a general statement only, e.g ., the 
affidavit by P. K. Ghose runs as follows : — “Neither I 
nor my co-directors exercise any control whatever over 
the contents of the Amrita Bazar Patrika newspaper 
but we perform such duties and exercise such powers 
as are mentioned and defined in the Articles of Asso- 
ciation of the limited company.” This is not a 
convincing statement. It is to be noted that it does 
not go the length of paying that the directors did not 
know of, or were not privy to, the publication of the 
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articles ; if they did know of the inclusion of the- 
articles and allowed the newspaper containing the 
articles to be published, they would.be responsible. 

Further, the main duty of the directors “ mentioned 
and defined in the Articles of the company” is to 
manage the business of the Company, which business, 
is the publication of the newspaper. 

Under such circumstances the natural presumption 
would be, I think, that M. L. Ghose either was res- 
ponsible for, or at all events, was privy to the publica- 
tion of the articles. But it has always been held that- 
the jurisdiction which the Court has in respect of a 
contempt of Court should be exercised with great care- 
and should only be exercised when the case is beyond 
all reasonable doubt, and this should specially be 
the case when the proceedings are at the instance of 
the Court itself. Moti Lai Ghose has made no affidavit 
nor has he offered any explanation of his position 
in connection with the newspaper at No. 2, Ananda 
Chatterjee’s Lane, and if the above-mentioned presump- 
tion of responsibility were drawn against him, I do not 
think he could complain. But I think it is just pos- 
sible that he may not have been responsible for or 
privy to the publication of the article. Although no 
reference is made to the existence of an editor, or 
some person in the position of an editor, it is still 
possible that there may be one who is not before the 
Court. For there is the general statement by Pi j ash 
K. Ghose and M. K. Ghose made on oath, that the 
directors do not exercise control over the con tents of 
the newspaper. Though this general statement be 
unsatisfactory it cannot be wholly disregarded and it 
may be that the general control as to the contents of 
the newspaper may be vested in the hands of some 
person who occupies the position of an editor, and who,, 
for reasons known only to the respondents, has not been 
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disclosed, and that consequently these articles may 1917 
have been inserted without the responsibility or Moti Lal j 

knowledge of M. L. Ghose. It is not likely that this a *> 0SI! AND | 

was so, but still it is just possible and having regard in re.' 
to the principle that in proceedings of this nature 
we should be scrupulously careful to see that the C.J. 
case is clear beyond all reasonable doubt, I think 
Moti Lai Ghose should be given the benefit of that j 

doubt and that the Rule should not be made absolute 
against him. ; 

Tn view of the attitude taken up by the respondent ! 

directors we considered whether a Rule should not be j 

issued against the company itself with respect to 
which the considerations which affect the positions of j 

the directors would not arise ; but in view of the fact [ 

that the object of the proceedings, vis., the vindication j 

of the Court and its authority, had been obtained by the j 

proceedings already instituted, we came to the con- j 

elusion that it was not necessary to take up the time of j 

the Court by adding the company, which would have j 

necessitated a further hearing. 

Before leaving the case of the directors, I desire to 
refer to the attitude adopted by them. If the articles 
were innocently intended, the natural thing would have 
been for the person responsible for them, or for their 
publication, to come forward and declare his inten- 
tion : on the other hand, even if they were not 
innocently intended, one would have expected the per- 
son really responsible for their publication to come for- 
ward and take the responsibility on his own shoulders, 
as was done in the case of two well-known newspapers 
in Calcutta on previous occasions [ The Englishman 
CaseiY) and The Bengalee Case (2)]. They have chosen 

(1) (1 869) 26 C. L. J. 401, 457. (2) (1883) I. L. R. 10 Calc. 109 ; 

L. Ii. 10 I. A. 171. 
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not to do so, but to leave the printer and publisher ‘do 
bear the brunt of the matter. 

It is further to be noted that although it was evident 
that the Court, by issuing the Rule, regarded this as a 
matter reflecting upon the Court, although it has 
been admitted that the second article contained state- 
ments of fact which were entirely untrue, and conse- 
quently that the insinuations based thereon were 
groundless, although two of the respondent’s learned 
counsel admitted that the article, to say the least of it, 
was a piece of great impertinence, not one word of 
apology has fallen from the directors of the com- 
pany. 

As regards the many technical points raised by the 
learned counsel as to the admission of the evidence, 
I do not think it is necessary for me to discuss them : 
none of them affect the case of the printer and 
publisher. I would only say that I have had the 
•opportunity of reading Woodroffe J.’s judgment, and I 
agree with him that most of them were trivial and 
• unsubstantial. The Court was occupied over these 
proceedings for days. Some part of the time no 
doubt was taken up by the discussion of the meaning 
of the articles, but the greater part was devoted to 
technical objections relating to the evidence and to 
the question as to who was really responsible for the 
publication. This fact shows how essential it is that 
the Legislature should provide for the registration of 
the editor, or the person really responsible for the 
contents of a newspaper, so that the responsibility 
might be placed in the proper quarter without any 
difficulty or delay. 

For the above-mentioned reasons, in my judgment, 
the Rule should be made absolute against Tarit 
Kanti Biswas, the printer and publisher, and it should 
be discharged as against the other respondents. 
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% Woodroffe J. The argument before us (other 
than those of Mr. Norton for the printer) would 
suggest that the parties regarded this Rule as an 
opportunity for a legal tamasha, to use an expressive 
if not judicial term, rather than as a proceeding taken 
in the public interest to ascertain the true facts. 
Divorced from the lengthy and unnecessary discus- 
sions before us and freed of obstructive tactics, the 
matter is really quite a simple one and might have 
been decided with but little delay. In that case too 
our judgments might have been short, but the exuber- 
ant argument calls for some answer. 

The parties before us are the directors, managers, 
and secretary of the “Amrita Bazar Patrika, Ld..” a 
small company, seemingly a family business, which 
owns and runs a Calcutta newspaper called the Amrita 
Bazar Patrika. With them is joined their printer. 
Ordinarily, of course, a newspaper has an editor, but 
this company (or some of its members) has been very 
secretive on the question whether there is an editor, 
and, if so, who he is. This is not the first time that 
the editor, if there be one, has been kept in the back- 
ground. Perhaps it. was considered that such secrecy 
was a convenient policy in defence of proceedings 
against the paper. Whatever be the object, these 
persons have so far successfully concealed the fact and 
name of their editor. In the present proceedings it 
was not unreasonable for the Court to think that a 
summons to the directors, managers and secretary 
was sufficient without notice on the company, and that 
. the officers of the company would disclose the actual 
facts. What actually occurred at the trial has shown 
that no assistance can be expected from the com- 
pany’s officers, and on a future occasion it will be 
necessary to consider whether the Court should not 
proceed against the company and its property. Such 
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difficulties as we liave experienced would be remedied 
were a law enacted compelling the registration of 
the names of editors just as the English Newspaper 
and Registration Act, 1881 (44 and 45 Viet. c. 60), 
compels the registration of the names of the proprie- 
tors. As the Court was not in possession of evidence 
whether there was an editor, or who he was, proceed- 
ings were instituted against those persons who are 
empowered to manage the business of the company 
and against its printer. 

On the 18th and 22nd May last two articles appeared 
in this newspaper which seemed to the Chief Justice^ 
in consultation with the Judges of the Court, to be a 
contempt. The writer circulates what he calls “mis- 
chievous rumours and “ unsavoury impressions and 
makes statements which suggest that a litigant before 
the Court, namely, the Calcutta Improvement Trust, 
had been successfully intriguing to get a Bench of its 
choice to hear an appeal from the decision of Greaves 
J. As such an intrigue could not succeed without the 
connivance of the Court such a statement was scanda- 
lising the Court as it is technically called. Next, 
as the allegation of such an intrigue touches the party 
said to be carrying on this intrigue the tendency of 
such writing is to prejudice that party. Thirdly, the 
articles are calculated to interfere with the adminis- 
tration of justice, for the writer seeks to do, though 
in his own way, what he complains of in the case 
of the litigant Trust, namely, to influence the Chief 
Justice to form a Bench to hear the appeal in ques- 
tion, the Bench to be of such composition as the 
writer approved. As it seemed to the Court that 
primd facie a contempt had been committed, a Rule 
was served upon the persons mentioned to show 
cause : that is, they were given the opportunity 
of showing that the articles were not contemptuous, 
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and if they were, that they were not responsible for 1917 

them. moti Lal 

The parties whom we called for have come before G y 0 j E E ^ ND 
ns. Leaving aside the printer, their substantial con- in re.' 
tention (to be extracted from the general mass of obiec- „ T 

° J WOODROFFE 

tions and arguments) is that the business in which J. 
they are each engaged has nothing to do with the 


control of the contents of the paper; that is, their 
work is not of an editorial character. One of them 
swears that he was out of Calcutta when both the 
articles were published, and another that he was away 
from Calcutta when the second and chief article 
appeared. The printer says that he has no control 
of the contents of the paper and that he printed what 
was given him without first reading it. Two parties, 
Moti Lai Chose and Golap Lai Chose, have filed no 
answer at all. All parties have refused to state 
whether there is an editor, but they all contend that 
we are quite mistaken in supposing that the articles 
are a contempt. On the contrary, we are told that the 
writer of these articles was a man who had perfect 
faith and confidence in the Chief Justice and Judges ; 
that he was solicitous for their honour and was only 
seeking to protect and counsel the Court from and in 
respect of certain “mischievous rumours” and “un- 
savoury impressions ”. In short, he was the Court’s 
benefactor who thought that if it would but follow his 
advice as to how it should conduct its business, it would 
escape the “ unsavoury ” imputations which the public 
were making against it. This was said by some of the 
learned counsel to be so clear that Mr. Jackson 
affirmed that no case could be found in all the reports 
which approached the present one in the weakness 
of the alleged contempt. If there be anything in all 
this, what should the parties have done ? Bach of the 
directors should have put in an affidavit exculpating 
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themselves from being-privy to the publication. The 
reading and examination of these affidavits might 
have taken half an hour. If these affidavits were 
accepted as truthful and the editor had been named, 
these parties other than the printer would have 
been discharged within about half an hour of their 
appearance before us, instead of, as now, after a 
protracted argument for three days. We should 
have then expected that the parties would have 
named and produced their editor the more particularly 
that the articles for which he would have been 
responsible are alleged to be of a wholly innocuous 
character and their author to be one who cherishes 
the honour of this Court and would be its adviser 
and protector. But, strange to say, this man of 
alleged good and disinterested motives is not 
named or produced. What had he or the parties 
to fear, assuming that their argument as to the 
meaning of the articles is correct? Can it be said that 
notwithstanding such excellent intentions he was yet 
afraid that we might deal with him unjustly? If so, 
the writer’s professions of his perfect faith and confi- 
dence in the Court are a pretence. If he had come 
here and had explained what notwithstanding the 
form of his expression he actually meant ; if he had 
come here and said (as has been suggested by others- 
in his absence) that he gave no credence to these 
rumours, that he personally made no suggestion against 
the Court, which in fact he was seeking to counsel 
and protect ; if, I say, he had satisfied the Court of his 
innocence, then he too would have been discharged, 
and necessarily with him the printer. As a fact, the 
position taken up before us is “We refuse you all 
information. Prove what you can against us.” such 
affidavits as have been put in show that they have 
been elaborately drawn so as to keep out information. 
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If, as is my opinion, there is a case made out calling 
for an answer, it is obvious that the non-disclosure 
and non-production of the editor or writer leads to the 
inference that he or they are withheld because upon 
a true construction of the articles, they do in fact 
constitute a contempt and that there is no reality in 
the argument which would have us hold that there 
was no contempt at all. If so, why all this secrecy 
and technical objections as to jurisdiction, procedure, 
nature of contempt, evidence and so forth ? 

It is first objected that we have no jurisdiction ; and 
if we have, and if there was a contempt, the affidavits, 
issued w'ith the Rale do not make any case calling for 
an answer ; and if it did call for an answer on the- 
assumption that the articles constituted a contempt, 
they are not a contempt in fact, and lastly, if they do 
constitute a contempt, two of the parties were not in 
Calcutta at the time of the publication of one or both 
of the articles. 

As regards jurisdiction, a number of stale objections 
were taken. It is not necessary to go into the history 
and nature of contempt. It is too late now to contend 
that we have no other jurisdiction than that conferred 
by the Indian Penal Code, or that in exercising this, 
jurisdiction w 7 e are Judges in our own cause. The 
jurisdiction has been approved many years ago by, 
amongst other Judges, their Lordships of the Privy 
Council. The second observation applies to all cases 
of contempt, and if it were given effect to, the Court 
would be deprived of its jurisdiction in every case. 
In the present one the Court, as it is entitled to do, 
issued the Rule of its own motion. The Court however 
in such cases does not seek to vindicate any personal 
interests of the Judges, but the general administration 
of justice, which is a public concern. It is not a fact 
that proceedings for contempts by scandalising the 
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Court are obsolete as Mr. Jackson argued. There are 
moreover special reasons in this country why this 
jurisdiction should be maintained which I need not 
here develop. I may however refer in this connection 
to the observations in McLeod v. St Aubyn (1). The 
point of jurisdiction has been laboured with a view 
to establish the point that the case before us should 
be decided as a criminal one. It is what is called a 
“criminal ” contempt, but all proceedings, whether 
in respect of civil or criminal contempts, are, in my 
opinion, of a criminal nature where and in the sense 
that they are in po^nam, that is when their object is 
to punish by fine or imprisonment. It does not how- 
ever follow that the procedure in such cases is in all 
respects the same as in an ordinary criminal case. It is 
obviously not. For if it were, the parties before us 
would have been in the dock and (not to speak of 
other matters) no affidavits could have been filed by 
or against them. In fact both the offence as also the 
jurisdiction and procedure under which it is .tried are 
sui generis. As regards the question of proof, no 
case, either civil or criminal, should be tried and deter- 
mined otherwise than according to the law governing 
it. It is not the fact that civil proceedings may be 
slack and criminal proceedings must be strict. A 
dereliction of duty may, of course, be of greater or less 
moment according to the nature of the proceeding in 
which it happens. As regards the standard of proof 
I would repeat what was held in Weston v. Peary 
Mohan Dass (2) ; that there is but one rule of evidence 
which in India applies to both civil and criminal 
trials, and that is contained in the definition of 
“proved” and “disproved” in s. 3 of the Evidence Act. 
Whether the case is civil or criminal, a fact is only 
proved or disproved if it comes within the terms of 
0) [1899] k. C. 549, 561. (i) (1912) I. L. R. 40 Calc. 898. 
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that section. It may be conceded that the case against 
the persons before us must be proved strictly, which 
means according to law. That charge is that the two 
sets of parties before us, namely printer and publisher 
of the newspaper Amrita Bazar Potrika, and the 
directors and managers of the “Amrita Bazar Patrika, 
Ld.” committed a contempt of Court by publishing 
and being privy to the publication of the articles of 
18th and 22nd May set out in the affidavits of the 
Registrars. 

The first question is whether these articles consti- 
tute a contempt of Court, and then, if so, who if any 
of the parties before us are responsible for it. Learned 
counsel who appeared for the various parties have 
offered different arguments as to the construction of 
the articles. The actual facts which are undisputed 
are that some cases were instituted against the 
Calcutta Improvement Trust on the Original Side of 
this Court before Greaves J., which fai led, that learned 
Judge holding that the Calcutta Improvement Act 
gave the Trustees power to acquire land by way of 
recoupment. Another case against the same Trust 
came up for hearing on appeal from the Mofussil. 
Previous to the hearing by this latter Bench on the 
Appellate Side of the Court an application was made 
by counsel for the Trust to the Chief Justice for the 
transfer of the case from the last mentioned Bench 
on the ground that Mookerjee J. was a land-owner 
and therefore personally interested. That application 
was refused on the ground that the learned Judge would 
' himself determine whether the circumstances were 
such that he should hear the case or not. The objection 
was not repeated before the learned Judge himself and 
the case was then heard on the Appellate Side of the 
Court by Mookerjee and Cuming JJ., who held that the 
Trustees had no such powers. After that there was then 
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an appeal to the Privy Council by the Trust against the 
decision of Mookerjee and Cuming, JJ., and an appeaL 
by the parties suing the Trust against the decision of 
Greaves J. to this Court hearing appeals from the 
Original Side. The Judges who had been previously 
taking such appeals were the Chief Justice and myself. 
On the 18th May 1917 the first of the articles appeared. 
Its salient points are these : — It alleges the existence of 
a “ mi schievous rumour which should be contradicted.'’ 
The writer does not himself contradict the rumour, but 
gives it further currency. That rumour was stated 
to be that an attempt was being made by or on behalf 
of the Calcutta Improvement Trust “to get up” and 
“ secure ” a Bench after its “ own heart ” to deal with 
the appeal from the decision of Greaves J., so that that 
Bench might act “ as a counterpoise ” to the Bench of 
Mookerjee and Cuming JJ. Expressing confidence in 
the Judges the writer says that he does not think that 
any official of the Trust “ can go so far.” 

The Benches of this Court are appointed by the 
Chief Justice, it may be in some cases after consulta- 
tion with the Judges. It is of course plain that a 
litigant could not “ get up ” or “ secure ” a Bench of 
his own “choice ” and after his own heart except with 
the complicity of the Chief Justice or Judges. Of this 
the writer of the articles is well aware, for he 
says that he is “sure the interest of every rate- 
payer is safe in the hands of the Hon’ble Judges ” and 
he “ does not think that any official of the Trust can 
go so far.” As I have said, the Original Side appeals 
were then being heard by a Bench of two Judges, 
namely, the Chief Justice and myself. A hearing of 
Original Side appeals by two Jixdges is not a convenient 
one nor in conformity with old practice, but it has 
been in existence for several years since Sir Lawrence 
Jenkins’ time owing to the great bulk of work and the 
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shortage of Judges to deal with it. It is not conve- 1917 
nient because it is advisable that there should be a mo-h Lal 
third Judge to turn the scale in cases of difference of 
opinion. As the appeals under consideration involv- i n re. ’ 
ed a question of great public interest and might ; Vo ^^ FFE 
involve a reference to a Full Bench, the Chief Justice J. 
with my concurrence determined to appoint a third 
Judge to meet the possible case of a difference of 
opinion and a practically infructuous hearing. A third 
Judge has been added to the usual Bench of two Judges 
on previous occasions. The third Judge added was 
Chi tty J.. the next senior Judge to myself, excluding 
Mookerjee J. who had tried the Improvement Trust 
Appeal, which raised the same question as that which 
the Appellate Court hearing the appeal from Greaves J.’s 
decision had to determine. Before the constitution of 
the Bench was actually published, the second article of 
the 22nd May appeared. That article is based on a num- 
ber of misstatements. It wrongly assumes that there 
was an Appellate Bench constituted to hear “ appeals 
against the awards of the Improvement Trust.” It 
wrongly states that this supposed Bench was composed 
of Mookerjee and Cuming JJ. It then wrongly states 
that this Bench had latterly come to be presided over 
by the Chief Justice and myself. It then says that the 
“ withdrawal ” of Mookerjee J. (which is not true) had 
given rise to rather “unsavoury impressions in the 
public mind” since this supposed “ withdrawal” and 
supposed reconstitution of the Bench followed “ close 
upon the heels of his judgment ” in the case I have men- 
- tioned. The suggestion involved in these alleged 
impressions is of course that Mookerjee J., who is 
supposed to have had charge of Improvement Trust 
cases, was “ withdrawn ” because he had decided 
against the Trust. He could not himself “ withdraw ” 
of his own motion, nor can any one else, but the Chief 



INDIAN LAW REPORTS. [YOL. XLY. 


Others, 
In re. 

WOODROFFE 

J. 


1917 Justice who appoints the Benches But why should 
MotTlal be be so “ withdrawn ”? The first article suggests the 
Ghose and reason, namely, that the Improvement Trust was endea- 
vouring to get up and secure a Bench after its own 
heart as a counterpoise to the decision of Mookerjee 
and Cuming JJ. Then it says, “ Something like 
consternation prevails on account of the proposed new 
constitution of the Appellate Bench,” that is, by the 
substitution of the Chief Justice and myself for 
Mookerjee and Cuming JJ., the “withdrawal” of 
Mookerjee J., which had given rise to rather “unsavoury 
impressions,” the addition of Chitty J. and the non- 
selection of any Indian Judge. It suggests that the 
presence of one or more of these was necessary, 
because of their knowledge of local conditions. I 
may here observe that the printer sought to prove 
good faith by, amongst others, the allegation that it 
was well-known that the Trust objected to their case 
being tried by any Indian Judges. The point before 
the Court in the Trust cases was a pure question of 
law equally well triable by either an English or 
Indian Judge, unless we accept Mr. Jackson’s strange 
argument (from which Mr. C. R. Das dissented) that 
that Judge is best qualified to try such cases who is 
interested therein by reason of his possession of land 
in Calcutta. Reading this second article in connection 
with the first, the inference to be drawn from it, in the 
absence of any explanation from its writer, is that the 
alleged machinations of the Trust to secure a Bench 
according to “ somebody’s choice ” had succeeded and 
that the Bench which was to hear the appeal from the 
decision of Greaves J. was packed. Of course, there is 
no question but that if this was the suggestion there 
has been a gross contempt of Court. Mr. Norton, who 
appeared on behalf of the printer and publisher, 
contended that the two articles should not be 
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read together. There is no substance in this. 
But he frankly conceded that if the two articles be 
read together, then they were capable of the above- 
mentioned interpretation, though he did not admit 
that that was meant and suggested that the writer did 
not understand the meaning of the word “ unsavoury”. 
But how can we say that when the writer and editor 
are not before us ? 

Mr. Jackson’s argument lends support, though per- 
haps unconsciously, to the construction I give to these 
articles. For he has endeavoured to reconstruct what 
he called the atmosphere in which they were written, 
with a view to show that the writer acted in the pub- 
lic interest and in good faith. But, when a person has 
written nothing which is primd facie an offence, a 
plea of good faith is unnecessary. It is only relevant 
on the assumption that the articles do on their face 
appear to be contemptuous. It is then said that the 
writer was only repeating rumours to which he him- 
self did not give credence. One cannot escape either 
contempt or libel merely by alleging that there was 
a rumour. This is a common way in which libels are 
spread. The existence of a rumour, if there was one 
in fact, is no justification in itself for its repetition. 
Moreover the writer associates himself with these 
alleged public suspicions. Thus he says, “ "Now what 
neither the public nor ourselves can understand ” and 
so forth. And in farther dealing with the matter lie 
refers to a contention which the Chief Justice will 
not “ care to advance.” 

Then it is said that the writer was merely stating 
the existence of these “ unsavoury impressions in the 
public mind” in the interest of the Court so that 
they might be contradicted. It is said that he has 
more than once expressed his perfect faith and confi- 
dence in the Chief Justice and Judges. That is so. It 
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is an obvious question to ask why, if the writer meant 
no offence, but was only acting for the Court’s good, he 
was not brought forward. What had he to fear ? 
Will it be suggested that the fear is that nevertheless 
the Court might deal with him unjustly? If so, this 
is, as I have said, the stronge.st argument against the 
sincerity of his professions of faith and confidence in 
the Judges. In my opinion, it is not possible to accept 
an argument that the writer meant no offence and was 
merely acting in protection of the Court from 
unsavoury public impressions, when lie is not even 
named, much less brought forward. Moreover, the 
article itself does not, in the absence of any explanation 
from him, support this view. It states certain alleged 
rumours. It misstates the facts which are supposed to 
be the cause of these rumours. It does not contradict 
these rumours and say and show that there is nothing 
in them. It on the contrary gives them circulation. 
The writer associates himself with those who are said 
to entertain these alleged unsavoury impressions. He 
writes in a way open to the inference that the alleged 
manoeuvres of the Trust had succeeded. It may be that 
these expressions of faith and confidence and so forth 
were inserted, to use an expressive phrase of counsel, 
for the “protection” of the writer. It is possible that 
if the editor or writer had appeared before us, he might 
have succeeded in showing that, however apparently 
unfavourable to him the language of these articles is, 
yet in fact no offence was intended. But he is not 
produced and we must give them what seems to us 
their natural meaning. It has been held that even 
where the writer knew that proceedings were still 
pending, the fact that he did not desire or intend to 
prejudice the case is immaterial (except as to the 
extent of his punishment) if the Court be satisfied that 
such was the obvious and necessary result of his 




4 



YOL. XLV.] CALCUTTA SERIES. 207 

■ * 9 

words : Daw v. Eley (i), In re Martindale (2), In re 1917 
The Marquis of Townshend (3). In the absence of the moti Lal 
editor or writer I can only and do infer the intent 
from a consideration of the natural meaning of the in re. ’ 
words used and the impression which I believe they Wo “ FFB 
would convey to the ordinary reader of them. J. 

In the present case the articles not only scandalise 
the Court but are otherwise a contempt. For it is a 
contempt to prejudice or attempt to prej udice a litigant 
and to interfere with the course of justice. Here the 
Trust is a litigant in this Court, and it is suggested that 
it has been attempting to influence the course of 
justice by trying to “ get up ” a Bench of its “ choice,” 
of which allegation there is no proof whatever. Next 
the writer of the article himself seeks to control 
the formation of the Benches in his own way by 
putting forward alleged unsavoury impressions in the 
public mind based on a number of wholly unfounded 
statements, adding that,- as .soon as the Chief Justice 
understood the supposed public feeling in this matter, 
his Lordship would form a Bench of a nature which 
the writer approved. In my opinion, the articles do 
constitute a contempt of Court. 

I now pass to the question as to which, if any, of 
the parties before us are responsible for it. Mr. Norton 
for the printer and publisher, Tarit Kanti Biswas, has 
conceded that, if we hold that there is a contempt, 
then his client is liable ; though he pleads for mitiga- 
tion of punishment — a matter with which I later deal. 

This liability is obvious because scienter is attribut- 
able both to printer and editor. Neither can escape 
liability by alleging that he did not know that the con- 
temptuous words had been inserted in his newspaper : 

<1) (1868) L. R. 7 Eq. 49, 59. (2) [1894] 3 Oh 193, 200. 

(3) (1906) 22 T. L. R. 341. 
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Cheshire v. Strauss (1), The King v. Parke (2), The 
King v. Davies (3), Ex parte Jones (4). As regards 
the others, the affidavit of Mr. Hechle, the Registrar, 
shows that the paper is, according to the imprint, 
printed and published at the Patrika Press, Nos. 19- 
and 20, Bagbazar Street, and issned by the Patrika Post 
Office, Calcutta. This Patrika Press works for the 
“ Amrita Bazar Patrika Co., Ltd.,” which was incorpor- 
ated with the object, amongst others, of carying on the 
business of newspaper proprietors by printing and 
publishing newspapers and taking over the rights 
in the previously existing Amrita Bazar Patrika 
newspaper. The registered office of the Company is. 
No. 2, Ananda Chatterjee’s Lane, Calcutta. A certified 
copy of the annual summary shows that Moti Lai 
Ghose, Golap Lai Ghose and Pijush Kanti Ghose are 
directors and Golap Lai Ghose above mentioned and 
Mrinal Kanti Ghose are managers. It will be observ- 
ed that all these persons are named Ghose, and they 
all give the same address, which happens also to be 
that of the registered office of the Company. 

The total number of shares taken up is 766. Of 
these only 16 were issued for cash, probably f or the 
expenses of incorporation, and 750 for a consideration 
other than cash. These shares of Rs. 100 each are 
held by 15 persons. The Ghose directors and managers 
hold 369 shares, three other persons of the name of 
Ghose hold 2,34 shares. There are four lady proprie- 
tors holding 112 shares. Against the name of the 
first the father’s name is given as Moti Lai Ghose. It 
is not clear from the summary whether the latter 
stands in the same relation to the other three ladies 
There is one person of the name of Daota who holds 
51 shares. The addresses of all these persons (the 
(1) (1896) 12 T. L. R. 291. (3) [1906] 1 K. B. 32. 

• (2) [1903] 2 K. B. 432. (4) (1806) 13 Yea. 237. 
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ladies and N. G. Datta included) is given as 2, Ananda 
Chatterjee’s Lane, showing that this is a place of 
residence as well as being the registered office of the 
company. It is obvious on this evidence that these 
persons are related, that they live at the same address 
which is the registered office, and that the company 
is merely a small family business incorporated. 

All the persons cited except Mrinal Ghose are 
directors. The latter is described as manager (with 
Golap Lai Ghose) and also as secretary. That Pijush 
and Mrinal Ghose are director and manager, respec- 
tively, is also admitted in their affidavits. As regards 
Moti Lai Ghose and Golap Lai Ghose who have filed 
no. affidavits a number of technical, and in my opinion 
trivial, objections has been taken. The first objection 
taken by Mr. C. R. Das is that there is no proof that 
they are directors, notwithstanding that their co- 
directors and secretary have sworn that they are, 
and they have themselves declined to give any 
information on any point to the Court. The argument 
is based on the contention that the certified copy of 
the summary filed on the 9th May 1917 of share 
capital and shares, etc., as they stood on the 5th 
March 1917 purporting to be signed by Golap Lai. 
Ghose as financial manager, was not admissible. 
Mrinal Ghose’ s affidavit states that Golap Ghose is 
a director and financial manager, but Mr. C. R. Das 
contended that this is not admissible against him 
nor (it must follow) against Moti Lai Ghose. It is 
not necessary to go into this last objection, for I 
. think that the summary was a public record of a 
private document, of which a certified copy is 
admissible [Evidence Act, sections 74, 75, 65 (e)]. It 
has been argued that “record” in 74 cl. ( 2 ) refers only 
to the case where the public office itself makes a copy, 
that is record of a private document, and keeps it. 
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If it does, it is certainly a public record, but “ record ” 
does not merely mean this. The word “ record ” also 
means a collection of documents : section 74 ( 2 ) refers 
to private documents made by private persons and 
kept as a record in public offices to which the 
public have generally access. If this were not so, 
how could the public get such documents? The 
originals being in the custody of a public office the 
latter would not part with them and not being a 
public document no certified copy could be given. 

The next objection is that if the certified copy 
is admissible, there is no proof of the signature of 
Goiap Ghose. Assuming that the mere production of 
a certified copy is not such proof where proof is 
necessary, it is not necessary here. Such certified 
copy is proof that some person giving the name of 
Goiap Lal Ghose and describing himself as financial 
manager of the company signed such document. 
As that document was accepted by the Registrar of 
Joint Stock Companies, it is commonsense to assume 
that he was satisfied that it was a return by the 
financial manager of the company. The objection, 
therefore, in substance is that the Goiap Lal Ghose 
who purports to sign this document is not or at any 
rate lias not been shown to be the identical Goiap 
Lal Ghose for whom Mr. C. R. Das has pleaded before 
us. It is admitted that the objection is technical. 
That is true, but we must see if alleged technicalities 
are sound and we must give as much play to common- 
sense as the law permits. The Rule was served on 
Moti Lal Ghose and Goiap Lal Ghose as directors of 
the company. These are the persons whom we 
wished to see, not anybody else. The persons so 
served came here. If they were not the persons 
described in the summons they need not have come 
here. They can only be heard in these proceedings 
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on the supposition that they are what the Rule states 
them to be. It is not open to anybody and every- 
body to come and show cause against this Rule. 
Mr. C. R. Das’s title to be heard at all is dependent on 
the assumption that he represents the person des- 
cribed in the Rule. The unreal nature of the objection 
is enhanced by the fact that the secretary of the 
company has sworn in these proceedings that Golap 
Ghose and Moti Lai Ghose are directors. If it be, 
as contended, that we cannot refer to this affidavit 
when dealing with the case of Golap Ghose and 
Moti Lai Ghose (a matter I do not decide) this does 
not make the taking of such an objection any the 
more sensible. Objections should, even when legal, 
have same relation to reality. 

The third legal objection is that, assuming that the 
return is proof of the state of affairs on the 5th March 
1917 and shows that these two persons were directors 
on that date, it does not follow that they were 
directors when the Rule was issued on the 30th May 
1917. It is to be observed, first, that, apart from any 
presumption of continuance, the summary was filed 
on the 9th May, only three weeks before the issue of 
the Rule, which was not likely to be done had there 
been any change between the 5th March and that 
date. Further, under section 87 of the Indian Com- 
panies Act, YII of 1913, changes of directorship are 
required to be notified by the company, and had there 
been any change, it would have appeared in the 
affidavit of Mr. Hechle, the Registrar, as the result of 
his recent inquiry in the matter. Nor is it likely 
that the Registrar of Joint Stock Companies would 
issue to an inquirer a certified copy of a return which 
had been changed. This objection is as unreal as the 
rest. I have no doubt whatever that Moti Lai Ghose 
and Golap Ghose are directors apart from the affidavits 
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of the secretary of the company, who states that they 
are in fact such. 

According to the Articles of Association produced 
with the affidavit of Mrinal Ghose, the business of the 
company is to be managed by the directors, that 
business being according to the Memorandum of Asso- 
ciation the carrying on of the Amrita Bazar Patrika 
newspaper. But here again with further luxury of 
objection it is protested that we cannot look at the 
Articles of Association of the company of which these 
two persons are directors and which have been 
actually produced by the secretary of the company with 
his affidavit. It is sufficient to say that the affidavit 
of the Rule states who are directors, the nature of the 
company and the facts proved indicate that its busi- 
ness must be carried on by them ; and the provisions 
of this article are the same as and are indeed copied 
from section 75 of Schedule I, Table A of Act YII of 
1913, the provisions of which, unless otherwise arrang- 
ed , apply to all companies. The table of the earlier Act 
is on this point substantially the same. It has been 
therefore proved as against the parties named as. 
directors that they are such. 

The question whether persons in the position of 
directors are responsible must depend on the facts of 
each case. In Beg. v. Judd and Others (I), the directors 
of Judd and Co. used to print and deliver a newspaper 
to another company who published the same. They 
did not, it was held, sell or deliver, a fact which would 
relieve them from even civil liability. In Ex parte 
Green ( 2), the manager of a limited company which 
disseminated paragraphs amounting to contempt of 
Court was held responsible. In that case the manager 
denied that he had seen the matter before it was 
published, and that in general it was no part of his 
U) (18&ft) 37 W. R. (Eng.) 143. (2) (1901) 7 T. L. R. 411. 
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duty to supervise the reading out of news. The affi- 
davit of the party taking proceedings spoke only 
to his “ information and belief ” as to the responsibi- 
lity of the manager. This was held to be primd facie 
sufficient, and on the letters and affidavit he was held 
guilty. In one case it was held that the individual 
liability had not been directly established and in 
another that it had been. Doubtless, in the case of 
an ordinary large newspaper company where the 
directors meet together once a week to transact busi- 
ness in the board rooms, the ordinary inference might 
be (in the absence of direct evidence) that they were 
not conscious of the publication of a particular article, 
for in the case supposed they would have appointed 
an editor. The facts in the present case are very 
different and peculiar. In Legal Remembrancer v. 
Matilal Ghose (1), a statement resting on information 
and belief that Mati Lai Chose was editor w T as ruled 
out as not being legal evidence, and the fact that Mati 
Lai Ghose did not in that proceeding deny the allega- 
tion was held immaterial. No disclosure was made 
as to whether there was an editor or who he was. 
Ordinarily of course a newspaper has an editor, but 
we have no legal evidence of that in this case, and the 
affidavits filed by one of the directors and the secre- 
tary and printer, do not even mention the existence 
of such a person. The company as I have said 
appears to be a small family affair composed, in the 
main, of Ghoses whose address is that of the regis- 
tered office of the company, which is also given as that 
of some ladies, one of whom at least is the daughter of 
Moti Lai Ghose. Three of these Ghoses including Moti 
Lai Ghose are directors and another Ghose is secre- 
tary. The Articles of Association direct, not that the 
business shall be under their control, but that they 
(1) (1913)1. L. R. 41 Calc. 173. 
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shall manage the business. That business is shown 
to be the carrying on of the newspaper Amrita Bazar 
Patrika, which is “ now being published from No. 2, 
Ananda Chatterjee’s Lane.” Some one must see to the 
literary part of the business. In the absence of evi- 
dence as to there being a separate editor, primd facie 
the directors who are authorised to manage the busi- 
ness are the persons who do so in all its aspects. They 
must have authorised tbe circulation of the paper. 
Had there been reliable evidence that there was an 
editor who was some person other than the defendants,, 
even though his name was not disclosed, primd facie 
the responsibility for the articles would have lain 
with the editor, though of course the directors or 
other persons would also have been liable who were 
shown to be privy to the publication. Here there is 
evidence that the management of this business is 
entrusted to the directors. That business includes 
every department of it, financial, literary and so forth, 
for there' is nothing to prevent one or other of the 
directors being also editor. This is the inference 
which arises on the facts here proved. If the direc- 
tors have in fact delegated any of these functions to 
some other person it is for them to show that fact. I 
am of opinion, therefore, that the affidavit in suppoxt 
of the motion disclosed a primd facie case against the 
directors as such calling for an answer from them. 
As regards the permanent manager and secretary, I 
deal later. Having regard to the facts proved I need 
not further consider their case here. 

But assuming that the affidavit accompanying the 
Rule does make a case calling for an answer, the matter- 
does not rest there, Pijusli Kanti Ghose has put in 
an affidavit and has sworn that neither he nor his 
co-directors exercise any control over the contents of 
the newspaper and exercise “ only such powers as are 
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mentioned in the Articles.” Who does control the 
paper is not stated. A similar statement is made 
in the affidavit of Mrinal Kanti Ghose. Next, the 
affidavit of Pijush Kanti Ghose swears that he was 
away from Calcutta on the date of the second or chief 
article. Therefore he is shown not to have been 
directly privy to it. Similarly, the affidavit of Mrinal 
Kanti Ghose states that he exercises no control over 
the contents of the newspaper, that his duties are 
to keep the minutes, registers and records of the 
company, to issue notices and to make returns. 
Further, he swears that he was absent from Calcutta 
on both the dates when the articles appeared. 
He has therefore also met the case against him. 
There remains the cases of Golap Lai Ghose and Moti 
Lai Ghose, neither of whom have given any answer. 
The above-mentioned affidavits state that Golap Lai 
Ghose also has no control over the contents of 
the paper, and this statement is supported by 
the fact that the return the latter made to the 
Registrar of Joint Stock Companies shows that he 
is financial manager. Ordinarily, therefore, he would 
attend to this side of the business and probably to 
this only. There lastly remains amongst the directors 
the case of Moti Lai Ghose. He also has not filed an 
affidavit, and we are told less about him than any. one 
else. The affidavits offered to us seem to be of what 
is called a “ tricky ” character. The wording is 
in the present tense. As was pointed out by my 
brother Fletcher they might not support a prosecution. 
They do not deal with the condition of things when 
the articles were published. They do not state 
precisely what powers the directors do exercise, or 
whether there is an editor. The statement that the 
directors have no control over the contents does not 
show that they were not aware of the articles before 
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they were published and circulated by their authority. 
Had there been no affidavits, I would have been 
disposed to adjudge that Moti Lal Ohose was in 
contempt; even after the reading of these affidavits, 
my mind has been in doubt, for the affidavits are 
deliberately drawn to keep all information from the 
Court and are as above stated otherwise unsatisfactory. 
Moti Lal Ohose has filed no affidavit. Though it has 
been objected by counsel (Mr. C. R. Das) for one of the 
parties, that we cannot consider as against any 
particular party the affidavit offered in defence by 
other parties (a point I need not consider), still I am 
unwilling as against Moti Lal Gliose to rest the case 
on any such technicality. I cannot shut my eyes to 
the fact that there are three sworn statements before 
us that neither the directors, financial manager, 
secretary or printer have contol over the contents of 
the newspaper. As I have said, I have my doubts 
as to the sufficiency of this statement. Moti Lal 
Ohose (whose case I regard with strong suspicion) is 
however entitled to the benefit of them. As some one 
must have such control we must now assume after 
the reading of these affidavits that there is an unnamed 
editor who is not before the Court. I conclude then 
that the affidavits offered in reply to the Court’s Rule 
are such that it should be discharged against the 
parties to these proceedings other than the printer and 
publisher Tarit Kanti Biswas. We might, without all 
this complex argument, have come to the same conclu- 
sion within half an hour if all the parties had sworn 
that they were not responsible and disclosed the name 
of the editor who, subject to any explanation he might 
make, was liable. As already stated, it is conceded 
by his counsel, Mr. Norton, that the printer is liable 
provided that the articles constitute a contempt. He 
has, however, argued that the case is not of so serious 
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a character as to call for tlie exercise of this jurisdic- 
tion, and *if it is, he lastly pleads that the position of M(m lal 
his client should excite our pity and that we should Ghose and 
discharge him without penalty. j„ re . ’ 

In my opinion, the case does call for the exercise of ttt 

J r . WOODEOFFE 

this jurisdiction by reason of the articles scandalising j. 
the Court, having a tendency to prejudice the parties 
and to interfere with the administration of justice. 

As regards the action to be taken and penalty to be 
awarded each case must depend on its own facts. 

As regards the second point. I cannot yield to the 
suggestion that merely because a man is a printer and 
publisher he should escape scotfree. Did we hold 
this it would be open, as in this case, for the parties 
to exculpate themselves by affidavit and to suppress 
all information as to who was in fact responsible. 

■ The printer might also be put up to refuse such infor- 
mation and be told, “ It is all right, say you are only 
the printer and ask for pity, and then we shall all be 
excused.” Our jurisdiction would thus become largely 
illusory. I do not say that there may not be cases 
where the Court will deal leniently with the printer, 
but this is not one. In the first place, he states in his 
affidavit that it was known to him that the matter 
dealt with by these articles was the subject of concern 
to the public “ who were watching with deep interest ” 
the action of the Chief Justice in constituting the Court 
to hear the appeal from the decision of Greaves J_ 

He then says that the articles were published to 
give expression to public feeling in Calcutta and that 
the “articles were published by myself in good faith 
and in the public interest.” The statement is on its 
face in conflict with paragraph 3 of his affidavit, where 
he says that he did not read the articles before publi- 
cation, nor did he consider at any time prior to their 
publication their meaning or purport. If this be true, 

- 16 
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how could they have been published by him in good 
faith and in the public interest? According to his 
own statement, he was aware that the subject was 
creating public interest, and he is prepared to swear 
that the articles were published to give expression to 
public feeling. If there were, in fact, such an interest, 
there was the greater necessity for caution on his part 
in seeing what he published with reference to it. His 
statement that in fact he did not see the articles before 
publication is weakened by the attempted justifica- 
tion that they were published “ by myself in good faith 
and in the public interest,” though it is of course 
possible that this inconsistency was due to bad draft- 
ing. As however the affidavits are in general astutely 
drawn we cannot well assume this. He denies that the 
articles are a contempt and seeks to justify himself. 
In this he fails. Next, he says that he has no control 
over the contents of the newspaper and that they 
were handed to him for publication in the usual course 
of his business. He carefully refrains from saying 
who gave him the articles, whether it was the editor 
who did so, or who he was. His counsel justifies this 
refusal on the ground of loyalty to his employers. If 
he esteems that loyalty above his public duty to 
inform the Court who committed this alleged offence, 
he cannot complain that we do not show him indul- 
gence. He joins the others in refusing information, 
and, if apart from such refusal he is liable, he must 
take the consequences. The Courts in England have 
held [as for example in The American Exchange in 
Europe Case(l)] that this refusal by the printer to give 
up the name of the editor is a matter which will weigh 
with it in determining whether a penalty shall be 
awarded against the printer or not. Mr. Norton has 
complained [I thought with that moderation which 
(1) (1889) 58 L. J. Ch. 706, 707. 
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rarely goes with real zeal) that his client should he left 1917 
to suffer because his employers have not produced MoT i Lal 
their editor. In the Englishman Contempt Case [In the G Q°^ E g ND 
matter of Banks and Fenwick (1)] Captain Fenwick ) in re.’ 
the editor of that paper, came forward to bear the brunt Wo ^j FFE 
of what was in reality done by him or his order, on J. 
which the Rule was withdrawn against the printer. 

Sir Barnes Peacock observed that in doing that Captain 
Fenwick had only done ’ £ that which every honourable 
gentleman who fills an editor’s chair would do, in not 
allowing a publisher of a paper to take the conse- 
quence of articles written and published by his orders 
by not coming forward to avow the authorship”. 

This was also done by Babu Surendra Rath Banerjee in 
the well-known “ Bengalee” Contempt Case (2), where 
Garth C. J. said that Babu Surendra Rath Banerjee 
had properly done his best to protect his printer. 

There, is no disposition, however, upon the part of 
any one in this case to adopt this proper and honour- 
able course. But the printer himself does not deny 
that he is ignorant who the editor is and he himself 
through his counsel declines to give his name. There 
are some cases in which one might sympathise with 
the printer, but here he has not only declined to give 
up the editor’s name, but has otherwise associated 
himself with the ocher parties in the case and has 
sought to justify both himself and them in what I hold 
to be a. contempt, and he must therefore take the conse- 
quences such as they are. In, however, adjudging 
the penalty I have not wholly left out of count the 
fact that, he is the printer, for, had the editor been 
found guilty of contempt he would in my opinion 
have been subject to much heavier punishment. 

The defence to these proceedings except as to the 


(1) (1869) 26 C. L. J. 401, 405. 


(2) (1883) I. L. R. 10 Calc. 109 ; 
L. R. 10 I. A. 171. 
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| 1917 construction of the articles— a legitimate argument— 
MotTlal was ill-advised and a waste of time. If the directors, 
Ghose and managers and secretary were not personally responsi- 
Othem, ble for th0 coa tempt, they had only to frankly state 
the facts on affidavit and disclose who was so liable. 
The printer similarly, who in law is liable, might 
have stated the persons from whom he got the articles 
he printed and thus have personally freed himself 
from all further action against him. We should then 
on the supposed facts have only had to deal with 
the person primarily liable, namely, the editor. He 
could then, if he had wished, have personally put 
forward the plea here advanced that the articles have 
been misunderstood and that on the contrary he was 
moved by a desire to act in the interests of the Court 
and to protect it from “ mischievous ” and “ unsavoury ” 
rumours. If this were the fact he would have nothing 
to fear from Judges who according to the argument 
before us had the complete confidence of the writer 
of these articles. Even if these articles were ill- 
expressed and capable of a bad interpretation their 
effect might have been negatived by the public 
avowal of their author that for him they had no 
such meaning. These proceedings might have thus 
been disposed of within an hour or less with the 
result that either all parties might have been freed 
of penalty or if penalty were awarded it would have 
fallen on the party primarily liable, namely, the 
editor. On the contrary, all the parties before us 
have adopted a hostile attitude to the Court, have 
refused all information, concealed the name of the 
editor and put forward every technical objection to 
defeat an enquiry which has thus been prolonged 
over three days with unnecessary delay and expense 
to the public and the parties concerned. For this 
the parties, by the course they have adopted, are 


WOODROFFE 
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responsible. This course further has strengthened 1917 
the inference which is to be drawn from the natural moti Lal 
language of the articles in the absence of explanation 
from the writer. It is not in such absence to be Lire. 
supposed that the intentions of the writer and editor Wo “ FFE 
of these articles were as innocent as the argument J. 
before us suggests and that the name of one who was, 
it is said, only seeking to protect t-his Court from 
unsavoury rumours and to give it what he thought 
good advice should be kept concealed. It is absurd 
also to suppose that the party responsible would 
himself, if innocent, carefully avoid the presence of 
the Court which it is said he honoured and was 
seeking (however ill-considered his language might 
be) to counsel and to protect. 

I, therefore, concur in the order which the Chief 
Justice has made. 

Mookerjee J. On the 18th May, 1917, the follow- 
ing paragraph appeared in the editorial* columns of the 
Amrita Bazar Patrika : 

u There is a mischievous rumour afloat which should be contradicted. 

It is stated that a vigorous attempt is being made to get up a Bench to 
consider the appeal on the judgment of Mr. Justice Greaves in connection 
with the acquisition of surplus land by the Calcutta Improvement Trust 
according to somebody’s choice. We do not believe that it is possible 
for any one, far less the Chairman of the Trust, to secure a Bench after 
his own heart as a counterpoise to the Mookerjee and Cuming Bench* 

We are sure the interest of every rate-payer is safe in the hands of the 
Hon’ble Judges, and we do not think that any official of the Trust can go 
so far.” 

Four days later, on the 22nd May, the following 
paragraph appeared in the editorial columns of the 
same paper : 

“ Something like consternation prevails on account of the proposed new 
constitution of the Appellate Bench of the Calcutta High Court, before 
which appeals against the awards of the Improvement Trust are to be 
heard. It is known to the reader how this Bench was originally composed 
of Sir Asutosh Mookerjee and the Hon’ble Mr. Justice Cuming, and how 
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latterly it has come to be presided over by the Hon’ble the Chief Justice and 
Mr. Justice Woodroffe. Rumour has it that, for purposes of hearing Improve- 
ment Trust Appeals, the Bench is going to be strengthened by the appoint' 
ment of Mr. Justice Chitty. Now, what neither the public nor ourselves 
can understand is this special arrangement for such a Special Bench. If it 
is contended that two Hon’ble Judges of the highest Court in the land are 
not competent to decide in appeal cases in which the Improvement Trust is 
concerned, — a contention, however, which we do not believe the Chief Justice 
will care to advance, — why should there be a Special Bench of three and not 
aFull Bench of five, on which at least two Indian Judges could find seats ? 
As a matter of fact, as land-owners in Calcutta are mostly Indians, and as 
Indian Judges are likely to know mere of conditions, practices, etc., prevail* 
ing here, it is but meet that the Appellate Bench in the present circum- 
stances should be so composed as to associate Indian Judges with their 
European colleagues. The withdrawal of Sir Asutosh lias given rise to 
rather unsavoury impressions in the public mind, since this proposed 
arrangement is to follow close upon the heels of his judgment in the case 
of Chandra Kanta Ghosh v. The Improvement Trust (1). Be that as it may, 
we have perfect faith in the present Chief Justice and believe that as soon 
as Sir Lancelot Sanderson understands the public feeling in the matter, his 
Lordship will either form a Full Bench or at least associate an experienced 
Indian Judge with himself for the hearing of Improvement Trust 
Appeals.” 

On the 30th May, 1917, the Chief Justice, after 
previous consultation with the other members of the 
Court, directed the issue of a Rule on Tarit Kanti 
Biswas (the printer and publisher of the Amrita 
Bazar Patrika), Moti Lai Chose, Golap Lai Ghose 
and Pijush Kanti Ghose, directors, and Gopal Lai 
Ghosh and Mrinal Kanti Ghose, managers of the 
company called the “ Amrita Bazar Patrika, Limited,” 
to show cause why they should not be committed or 
otherwise dealt with according to law for contempt 
of Court committed by the publication of the two 
articles mentioned concerning the High Court and the 
Chief Justice in his administration thereof. The 
materials whereon the Rule was issued were con- 
tained in two affidavits sworn by the Registrar on the 
(1) (1916) I. L. R. 44 Calc 219. 
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Original Side and the Registrar on the Appellate Side 
as to the actual publication of the articles in the 
paper and the position the opposite parties occupied 
in relation to the paper and the company which were 
its proprietors. The opposite parties have appeared in 
Court in person and have been represented by counsel ; 
three of them, Tarit Kanti Biswas, Pijush Kanti 
Oliose and Mrinal Kanti Chose have filed affidavits 
which will require examination hereafter. On the 
elaborate arguments addressed to the Court, the 
following points emerge for consideration, namely, 
first , what is the true meaning of the two articles 
mentioned ; do they constitute contempt of Court ? 
secondly , if the articles constitute contempt of Court, 
has this Court jurisdiction to punish the offenders 
summarily, and should such authority, if any, be 
exercised in the present instance? thirdly , what is the 
true nature of the present proceeding; is it civil or 
criminal in character? and, fourthly, have the opposite 
parties or any of them been proved to be so connected 
with the publication of the articles as to render them 
liable to punishment for contempt of Court? 

As regards the first question, namely, the true 
meaning of the two articles set out above, there can, 
in my opinion, be little room for doubt, notwithstand- 
ing the able and ingenious arguments which have 
been addressed to us. The obvious course to pursue 
in a case of this description is to read the offending 
articles as they stand and to attach to the words used 
their natural meaning without the assistance of 
a laborious commentary. The general rule of 
interpretation cannot be formulated in more precise 
terms, because objectionable language may take an 
infinite variety of form ; this much is clear that it 
is incumbent on the Court, in all cases, to consider 
the general tone of the writing. The meaning and 
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intent are to be determined by a fair interpretation of 
the language used and are matters of law for the Court 
as to whether or not they constitute contempt. Dis- 
claimer on the part of the publisher as to any inten- 
tional disrespect to the Court is consequently not a 
sufficient defence, when the purpose and meaning of 
the writing is obviously of a contrary import. No 
doubt, if the language is fairly capable of an innocent 
interpretation, the Court will not be astute to read 
into it a sinister import : Legal Remembrancer v. 
Matilal Ghose (1 ), In re Marquis of Townshend (2), 
In re Martmdale (3), Daw v. Eley (4). But, if the 
intent is fairly clear, liability to punishment for con- 
tempt of Court cannot be successfully evaded by the 
use of a transparent artifice. Tested from this point 
of view, how do these articles stand ? The first article 
makes reference to an alleged rumour which the writer 
describes as mischievous and worthy of contradiction. 
The rumour is stated to have been to the effect that a 
vigorous attempt was being made to get a Bench cons- 
tituted according to the choice of somebody to hear 
the appeal from the judgment of Mr. Justice Greaves 
in a suit in connection with the acquisition of surplus 
land by the Calcutta Improvement Trust. The writer- 
expresses his belief that no official of the Trust, far less 
the Chairman, could go so far as to make an attempt of 
this character, and that it was not possible for any 
body to secure a Bench after his own heart as a counter- 
poise to what is called the Mookerjee and Cuming 
Bench. The writer concludes with an assurance that 
the interest of every citizen is safe in the hands of 
the Judges. If this article had stood by itself, it might 
perhaps have been argued with seeming plausibility 
that, however much open to reproach on the ground of 

(1) (1913) I. L. R. 41 Calc. 173. (3) [1894] 3 Ch. 193, 200. 

(2) (1906)22 T. L. R. 341. (4) (1868) 7 Eq. 49, 59. 
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indiscretion and impropriety, tlie writer had no inten- 
tion to commit a contempt of Court. But the second 
article, which is written in a very different tone, 
shows convincingly the true intent and purpose of the 
first article. The question, however, was raised before 
us, whether the two articles should be read together. 
It was contended that they should not be so read, as 
there was nothing to indicate that they had emanated 
from the same individual. In my opinion, the two 
articles may legitimately be read together to deter- 
mine their scope and purpose, even though they were 
proved not to have been written by the same person. 
They obviously relate to the same topic and were 
published in the editorial columns of the same news- 
paper; there was a very brief interval of time between 
them, and the first obviously led up to the second, 
though not expressly mentioned therein. The first 
article has, I think, a sinister import, and conveys 
the insinuation that one of the litigant parties 
in the appeals about to be heard was endeavouring 
to have a Bench constituted according to his choice. 
There is no room for controversy that imputation 
of this character constitutes a contempt of Court- 
Contempt by speech or writing may be by scanda- 
lising the Court itself or by abusing parties to actions 
or by prejudicing mankind in favour of or against 
a party before the cause is heard ; as has been said, 
there is nothing of more pernicious consequence than 
to prejudice the minds of the public against persons 
concerned as parties in causes before they are finally 
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heard and thus to attempt to obstruct or interfere 
with the due course of justice : In re Si. James 
Evening Post (1), Cann v. Cann (2), In re The 
American Exchange (3), The Queen v. Gray (4), The 

(1) (1742) 2 Atk. 469, 471. (3) (1889) 58 L. J. Ch. 706. 

(2) (1754) 1 P. Williams (Gh\ 567. (4) [1900] 2 Q. B 36. 
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Kiny v. D ivies (1), McLeod v. St. Aubyn (2). Bat, 
frora my point of view, it is really immaterial whether 
the two articles are considered separately or are re- 
garded as component parts of one aggregate, for, even 
if there were any real doubt as to the purpose of the 
first, there can be no serious dispute as to the meaning 
of the second. 

The second article when carefully analysed may be 
resolved into the following propositions : 

(i) That the Appellate Bench of the Calcutta High 
Court before which appeals against the awards of the 
Improvement Trust are to be heard was originally 
composed of myself and Mr. Justice Cuming. 

(ii) That I had been withdrawn from this Bench 
and that this withdrawal had given rise to rather 
unsavoury impressions in the public mind, as it 
followed close upon the heels of the judgment in the 
case of Trustees for the Improvement of Calcutta v. 
Chandra Lanta Crhosh (3), to which I was a party. 

(iii) That this Appellate Bench had latterly come 
to be presided over by the Chief Jus' ice and 
Mr. Justice WoodrofiOe. 

(tv) That there was a rumour that, the Appellate 
Bench so constituted was about to be strengthened 
by the appointment of Mr. Justice Chi tty, and this 
proposed new constitution of the Appellate Bench had 
created something like consternation. 

(v) That if the Bench was to be composed of more 
than two Judges, it should consist of not three but 
five Judges, of whom two at least should be Indian 
Judges because land-owners in Calcutta (who were 
principally affected by the operations of the Calcutta 
Improvement Trust) were Indians, and Indian Judges 
were likely to know more of conditions and practices 
prevailing here than European Judges. 

(1) [1906] 1 K. B. 32. (2) [1899] A C. 549. 
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These statements constitute a tissue of falsehoods, 
and, to my mind, one of the most conspicuous moti Lax 
features of this trial is that not only has not even the & q° eei ^ td 
semblance of an attempt been made to establish the j n r e. 
truth of these allegations, it has actually been con- Mookbejee 
ceded that they are vitiated by a fundamental error. J. 

No Bench composed of myself and Mr. Justice Coming 
had, at any time, been constituted to hear appeals 
against what are inaccurately termed the awards of the 
• Improvement Trust. The plain truth is that last year, 
when Mr. Justice Cuming and myself were in charge 
of the Bench which had to take cases of what is called 
the First Croup of Districts, the appeal of the Calcutta 
Improvement Trust against Chandra Kanta Chosh came 
up before us, inasmuch as the appeal had been pre- 
ferred from the decision of a Subordinate Judge of the 
24-Parganas. The appeal belonged to our group, was 
heard by us in due course, and was dismissed. We 
had at no time been constituted a Special Bench to 
hear appeals in all cases in which the Improvement 
Trust was concerned, and there is no foundation 
whatever for the first proposition that the Appellate 
Bench, before which appeals against the awards of the 
Improvement Trust were to be heard, was originally 
composed of myself and Mr. Justice Cuming. Conse- 
quently, the suggestion contained in the second pro- 
position, that I had been withdrawn from the Appel- 
late Bench which, in fact, had never been constituted, 
is equally groundless. Here I may observe that as 
under section 108, sub-section 2, of the 6-overnment of 
India Act, 1915, the duty devolves upon the Chief 
Justice to determine, from time to time, what Judges 
of the Court are to constitute the several Division 
Courts, the second proposition necessarily involves an 
imputation against the Chief Justice that he had 
withdrawn me from the Appellate Bench he had 
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previously constituted, composed of myself and 
Mr. Justice Cuming, to hear appeals in cases in which 
the Calcutta Improvement Trust was concerned. 
There is clearly the further imputation that the Chief 
Justice had taken this action by reason of my judgment 
in the appeal preferred by the Improvement Trust 
against Chandra Kanta Ghosh (1). . As the Appellate 
Bench had never in fact been constituted in the man- 
ner stated by the writer, the charge that I had been 
withdrawn therefrom for the reason assigned was 
evidently baseless. The third proposition, namely, 
that the Appellate Bench had been constituted of the 
Chief Justice himself and Mr. Justice Woodroffe in 
supersession of the previously constituted Bench 
composed of myself and Mr. Justice Cuming was 
consequently equally unfounded ; as a matter of fact, 
long before the constitution of the Bench .to hear the 
appeals from the Original Side, Mr. Justice Cuming 
had ceased to be a member of this Court. The fourth 
proposition refers to the rumour that the Appellate 
Bench presided over by the Chief Justice and 
Mr. Justice Woodroffe was about to be strengthened by 
the appointment of Mr. Justice Chitty, and that some- 
thing like consternation prevailed on account of the 
proposed new constitution of the Bench. As I read 
the article, the consternation was due, not so much 
to the fact that the Chief Justice and Mr. Justice 
Woodroffe composed the Bench, as to the fact that the 
Bench was about to be strengthened by the appoint- 
ment of Mr. Justice Chitty. This implies most un- 
mistakeably thaf a just decision, that is, a decision 
just in the estimate of this impartial writer, could not 
be expected from a Bench so constituted. If language 
has any meaning, this was clearly a libel on Mr. Justice 

(1) (1916) I. L. E. 44 Calc: 219. 
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Chitty, if not also upon the other two members of 
the Bench. The fifth proposition involves a libel 
upon Indian Judges, but in the opposite direction. 
No doubt, it is very artfully suggested that Indian 
Judges should be on the Bench to hear this class of 
cases, because they are likely to know more of condi- 
tions and practices prevailing here than European 
Judges. But, as was well-known, the matter in con- 
troversy in the appeals had not the remotest connec- 
tion with a knowledge of local conditions and practi- 
ces. The point in issue was a dry question of law as 
to the true interpretation of a legislative enactment. 
The writer, however, unmisfcakeably insinuates that 
land-owners in Calcutta (who are principally affected 
by the operations of the Trust) are mostly Indians, 
and Indian Judges on the Bench might be expected 
to give a decision in their favour. I do not appreciate 
the distinction between an insinuation that a European 
Judge is likely to decide in favour of the Executive, 
because he is a European, and an insinuation that an 
Indian Judge is likely to decide in favour of Indian 
land-owners, because he is an Indian. To my mind, 
the two statements are equally reprehensible as libels 
on the Judges of this Court. I cannot, in this connec- 
tion, pass by in silence the observations of Mr. Jackson 
as to the constitution of the Bench which actually 
heard the appeals from the judgment of Mr. Justice 
Greaves. The Court is called upon, in the present 
Rule, to consider the true character of the allegations 
contained in the two articles published in the Amrita 
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j * Bazar Patrika, and to determine whether they do or 

I do not constitute a contempt of Court. We have no 

concern whatever with the question, whether the 
: Chief Justice who alone is charged with the duty to 

constitute Division Courts, has in this particular 
instance exercised wisely or otherwise the discretion 

I 
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vested in him by law. The remarks of Mr. Jackson 
on this subject were absolutely irrelevant for the 
determination of the question before the Court, and 
exhibited, I feel constrained with regret to hold, an 
unusual and unwarranted lapse from that decorum 
which we are accustomed to associate with the trans- 
action of public business in a Court of Justice. I can- 
not but deem it significant that the other counsel 
engaged in this case expressly dissociated themselves 
with special care from the comments made by 
Mr. Jackson in this behalf. Here I may observe that 
in the judgment just delivered by the Chief Justice, 
he has taken pains to explain the reasons which 
moved him to constitute the Bench as he did ; 
Mr. Justice Woodroffe also has touched on the subject 
and expressed his opinion thereon. But, for obvious 
reasons, which need not be dilated upon, I must 
respectfully decline to examine the question. Besides^ 
the exercise of discretion by the Chief Justice in the 
matter of constitution of a Division Court to hear the 
appeals against the judgment of Mr. Justice Greaves, 
is, under the law, not liable to be reviewed by this 
Bench and is not subject to our approbation or dis- 
approbation. I desire, consequently, to guard myself 
most carefully from the discussion of a question, 
which, notwithstanding what fell from Mr. Jackson, 
does not, in my judgment, properly arise even as a 
side-issue in these proceedings ; such a discussion is 
not likely to advance any useful purpose, because it 
cannot be of real assistance in the solution of the 
very narrow issue comprised in the scope of our 
enquiry, namely, the real import of the two articles 
published in the Amrita Bazar Patrika and whether 
on a fair interpretation, they did or did not constitute 
a contempt of this Court ; upon that matter, which 
alone it is our function to decide, I feel no reasonable 
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doubt. I desire, however, to repudiate most emphati- 
cally the astonishing assertion made by Mr. Jackson 
that landless Judges, as he called them, were, merely 
because they Were landless, less competent and less 
trustworthy as interpreters of a statutory enactment 
than Judges of any other class and that Indian Judges, 
because they might possibly be proprietors of land, 
were for this purpose more capable and reliable as 
expounders of the law than their European colleagues. 
But to return to the two articles: it seems to me 
indisputably plain that the implication of the second 
article, whether taken along with or independently 
of the first, is that, at the instance of persons 
interested in the Calcutta Improvement Trust, 
the Chief Justice has constituted a Special Bench 
to ensure a decision favourable to the Trust in 
the appeals against the judgment of Mr. Justice 
Greaves. This brings me to the question which is 
the crux of the whole matter, namely, whether an 
imputation of this character constitutes a contempt of 
Court. 


1917 

Mcti Lai/ 
Ghgse and* 
Others, 
In re. 

Mookerjee 

J. 


. It is not necessary for our present purpose to give 
an exhaustive enumeration of acts which amount to 
contempts of Court. It is sufficient to state that 
scandalous attacks upon Judges, calculated to cause 
an obstruction to public justice, do constitute such 
contempts. Blackstone in a celebrated passage of his 
Commentaries (Yol. IV, page 285), which will be found 
quoted in Legal Remembrancer v. Matilal Ghose Q), 
specifies, in his description of contempts of Court, 
contempts which arise “■ by speaking or writing con- 
temptuously of the Court or Judges, acting in their 
judicial capacity, and which demonstrate a gross want 
of that regard and respect, which when once Courts 
of Justice are deprived of, their authority, so necessary 
(1) (1913) I. L. R. 41 Calc. 173, 255. 
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for the good order of. the Kingdom, is entirely lost 
amongst the people.” Sir John Wilmot C.J. in The 
King v.Almon (1) justifies a similar view in a passage 
which may he usefully recalled here : “ By our con- 
stitution, the King is the fountain of every species of 
justice, which is administered in this Kingdom. The 
King is dejure to distribute justice to all his subjects ; 
and, because he cannot do it himself to all persons, he 
delegates his power to liis J udges, who have the custody 
and guard of the King’s oath, and sit in the seat of 
the King ‘ concerning his justice.’ The arraignment 
of the justice of the Judges, is arraigning the King’s 
justice ; it is an impeachment of his wisdom and good- 
ness in the choice of his Judges, and excites in the 
minds of the people a general dissatisfaction with all 
judicial determinations, and indisposes their minds 
to obey them ; and whenever men’s allegiance to the 
laws is so fundamentally shaken, it is the most vital 
and most dangerous obstruction of justice, and, in my 
opinion, calls out for a more rapid and immediate 
redress than any other obstruction whatsoever ; not 
for the sake of the Judges, as private individuals, but 
because they are the channels by which the King’s 
justice is conveyed to the people. To be impartial, 
and to be universally thought so, are both absolutely 
necessary for the giving justice that free, open and 
uninterrupted current, which it has, for many ages, 
found all over this Kingdom, and which so eminently 
distinguishes and exalts it above all nations upon the 
earth.” It is needless to multiply early instances of 
the application of this doctrine, which will be found 
collected in 3 Howell State Trials, 1074-1080, and 
8 Howell State Trials, 50. Amongst modern instances, 
reference may be made to the observations in The 
matter of a special reference from the Bahama 
(1) (1765) Wilmot 243,255. 
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Islands( l), The Queen v. The County Court Judge of the 
County of Staffordshire. (2), The Queen v. Gray (3), The 
King v. D ivies (4) fSurendra Nath Banerjee v. Chief 
Justice of Bengal (5), In re R. B. Sxrhadhicary (6), 
in re William Tayler(7), aacl In re Banks and Fen- 
wick (S'). The principle dec! ucible from these cases is 
that punishment is inflicted for attacks of this charac- 
ter upon Judges, not with a view to protect either the 
Court as a whole or the individual Judges of the Court 
from a repetition of the attack, but with a view to 
protect the public, and specially those who, either 
voluntarily or by compulsion, are subject to the 
jurisdiction of the Court, from the mischief they will 
incur, if the authority of the tribunal be undermined 
or impaired. The contention has been advanced, 
however, that if this be the true reason for the rule, 
it is necessary to establish, as a matter of fact, that 
the actual effect of the publication has been an ob- 
struction to public justice, and that, in the absence of 
such proof, it cannot be held that there has been 
. a contempt of Court. In support of this position, 
reliance has been placed upon the decisions in i?. v. 
Freeman's Journal (9), and JR. v. Dolan ( 10). The cases 
mentioned do not support this proposition, which is, 
on the other hand, negatived by the decisions in R. v. 
Gray (II), Hunt v. ClarkeQ 2), In re Pall Mall Gazette 
(13), Grimwcde v. The Cheque Bank , Ld. (14) ; these 
show that a contempt of Court is committed by 
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(1) [1893] A. C. 138, 148. (7) (1869) 28 0. L. J. 345, 390. ' 

(2) (1888) 57 L. J. Q. B 483. (8) (1869) 26 C. L. J. 401, 457. 

(3) [1 900] 2 Q. B. 36, 40. (9) (1902) 2 I. E. 82. 

(4) [1906] 1 K. B. 32, 40. (10) (1907) 2 I. E. 260. 

(5) (1883) I. L. E. 10 Calc. 109 ; (11) [1900] 2 Q. B. 36, 40. 

L. li. 10 I. A. 171. (12) (1889) 58 L. J. Q. B., 490, 492 ; 

(6) (1906) L. E. 34 I. A, 41 ; 37 W. E. 724. 

I. L. R. 29 All. 95. (13) (1894) 11 T. L. E. 122. 

(14) (1897) 13 T. L. E. 305. 



17 


234 


1917 

Mot i Lal 

CrHOSE AND 

Others, 

hire, 

Mookepjee 

J. 


INDIAN LAW REPORTS. [VOL. XLV. 

libellous attacks on a Judge for what he did judicially*, 
if such attacks are likely, or tend in any way, to 
interfere with the due administration of justice. As- 
Elliot J. well puts it in People v. Stapleton (T > , it 
would be as reasonable to require proof of actual 
hindrance in the administration of justice by reason 
of a libellous attack on a Judge in his judicial capacity, 
as for a person who has made a violent assault on 
another to plead that he has committed no offence 
because he has not succeeded to overcome his victim. 
It is not only important that the trial of causes 
shall be impartial and that the decisions of the 
Courts shall be just, it is equally important that 
causes shall be tried and judgment rendered with- 
out bias, prejudice or improper influence of any 
kind. He who scandalises the Court or a Judge in 
relation to a particular litigation, commits an offence, 
not merely against the rights of those litigants, but 
also against public justice ; Inre Bahama Islands (2)* 
It is a public wrong, a crime against the State, to 
undertake, by libel or slander on the Judges, to impair 
confidence in the administration of justice. That a 
party indulges in calumny of the gravest chaiacter, 
and, consequently, does not succeed in his endeavour 
to shake the confidence of the public in the Court, 
surely does not alter the quality of his act or make it 
any the less reprehensible. From this standpoint, it 
is immaterial whether the attack on the Judge is with 
reference to a case about to be tried, or actually 
under trial, or recently adjudged; in each instance, 
the tendency is to poison the fountain of justice, to 
create distrust, and to destroy the confidence of the 
people in the Courts, which are of prime importance 

(1) ('.89b) 18 Colorado 568 ; (2) [1893] A. C. 138, 148. 

23 L. R. A. 787 ; 

33 Pacific 16 7. 
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to them in the protection of their rights and liberties ; 1917 

E. v. Gray (1). Upon my construction of the second motTlad 

article, read with or without reference to the first, I Whose and 

Others 

hold that it undoubtedly constitutes a contempt of in re.’ 

Court. „ 

Mookeejee 

As regards the second question, there is no room J - 
for controversy that this Court has powder to punish 
summarily a contempt of Court committed by the 
publication of a libel on the Court or on the Judges, 
when the Court is not sitting. By clause (1) of the 
Letters Patent of 1862 and clause (2) of the Letters 
Patent of 1865, the Court was constituted as a Court 
of Record ; and, as a Superior Court of Record, it has 
summary jurisdiction to punish for contempt of Court. 

This was affirmed in respect of the Superior Courts at 
Westminister by Wilmot C. J. in R. v. Almon (2), 
and his opinion has been quoted with approval in a 
long line of decisions, the most notable whereof is, 
perhaps, the judgment of Cockburn C. J. in The Queen 
v. Lefroy (3). Mr. Jackson contended that this view 
will not stand scrutiny, and may properly be des- 
cribed as “ law taken for granted.” In this connection, 
he invited our attention to a celebrated passage from 
the judgment of Lord Denman L. C. J. in R. v. 

O’Connell (4). “ A large portion of that legal opinion, 
which has passed current for law, falls within the 
description of ‘law taken for granted’ ; if a statistical 
table of legal propositions were drawn out, and the 
first column were headed ‘ law by statute ’ and 
the second ‘law by the decisions,’ a third column 
. under the heading of ‘ law taken for granted ’ would 
comprise as much matter as both the others 

(U [1900] 2 Q. B. 36, 40. (4) (1844) 5 St. Tr. N. S. 1, 877 ; 

(2) (1765) Wilmot 243, 254. 11 Cl. & F. 155, 373 ; 

(3) (1873) L. Ii. 8 Q. B. 134, 137. 65 R. R 59 ; 1 Cox C. C. 413. 
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combined. Bat when in pursuit of truth we are 
obliged to investigate the grounds of the law, it 
is plain, and has often been proved by recent expe- 
rience, that the mere statement and restatement of a 
doctrine, the mere repetition of the cantilena of law- 
yers, cannot make it law, unless it can be traced to some 
competent authority, and if it be not irreconcilable to 
some clear legal principle.” But the question remains, 
whether the proposition, that a Superior Court of 
Record has power to punish summarily for contempt of 
Court, can appropriately be treated as “ law taken for 
granted.” I am not unmindful that a learned writer 
(Mr. John Charles Fox in the Law Quarterly Review, 
Vol. XXIV, 184, 266) has maintained the view that the 
opinion expressed by Wilmot C. J. in R. v. Alnion (1) 
is not historically accurate. Let us assume that this 
criticism is well-established on the ancient authorities, 
and that while originally the Superior Courts of 
Common Lav? had jurisdiction to punish only disobe- 
dience to the King’s writ summarily by fine and 
imprisonment upon attachment, they had jurisdiction 
only on indictment or bill to punish contempts in 
' facie and other obstructions to the Administration of 
Justice, such as libelling the Court or the Judge. Let 
us assume also that the development of the summary 
jurisdiction to punish contempts has been of slow 
growth and that the earliest recorded case of libel or 
slander on the Court or a Judge by a stranger uncon- 
nected with the service of process, which was 
punished summarily by attachment, cannot be traced 
to a period anterior to 1720. Surely, this cannot but „ 
be regarded now as a matter of other than antiquarian 
interest. We have abundant “ competent authority ” 
“not irreconcilable to clear legal principle,” in support 
of the view that a Superior Court of Record does 
(1) (1765) Wilmot 243. 
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possess the power to punish summarily contempts of 
Court of the description now before us. Sir Barnes 
Peacock, C. J., maintained and applied this principle 
in In re Abdool and Mahtab Chapr asses (1), and in In 
re William Tayler(2), which, upon a full review of the 
authorities, was reaffirmed in Legal Remembrancer v. 
Matilal Ghose (3). We have also the pronouncement 
of the Judicial Committee to the same effect in 
McDermott v. Judges of British Guiana (4), where 
they confirmed the view indicated in the earlier cases of 
Smith v. The Justices of Sierra Leone (5) and Rainy v. 
The Justices of Sierra Leone (6). As regards the power 
of Indian High Courts in a case of this character, we 
have two decisions by the Judicial Committee, namely, 
Surendra Nath Banerjee v. Chief Justice of Bengal(l), 
and In re Scirbadhicary (8). In the former case it was 
ruled that the High Court had power to punish in a 
summary manner, by fine or imprisonment or both, a 
contempt of Court, which in that case, as in the 
present, consisted in the publication out of Court of a 
libel on one or more of the Judges. In the latter 
case, the Judicial Committee held that there was no 
doubt that the publication of the libel in question 
constituted a contempt of Court, which might have 
been dealt with by the High Court in a summary 
manner, by fine or imprisonment or both. In my 
opinion, these repeated pronouncements by the Judi- 
cial Committee conclude the matter, so far as “ compe- 
tent authority ” is concerned, and no useful purpose 
can be served by an examination of the historical 
* basis of the opinion expressed by Wilmot C. J. 
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(1) (1867) 8 W. R. Or. 32. (6) (1852) 8 Moo. P. C. 47. 

(2) (1869) 26 C. L. J. 345, 393. (7) (1883) 1. L. R. 10 Calc. 109 ; 

(3) (1913) I. L.R. 41 Calc. 173, 243. L. E 10 I. A. 171 ; 2Cel.Tr. 19. 

(4) (1868) L. R. 2 P. C 341. (8) (1906) I. L. R. 29 All. 95 ; 

(5) (1841) 3 Moo. P.C. 361. L. R.34I. A. 41. 
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That the possession of this power by a Judicial tri- 
bunal (however cautiously and sparingly it may have 
to be exercised) is not also “ irreconcilable to clear legal 
principle ” is beyond serious controversy ; indeed, the 
summary power to commit and punish for contempts 
tending to obstruct or degrade the administration of 
justice, is essential to the preservation of order injudi- 
cial proceedings, to the maintenance of the authority 
of a Court and to the enforcement of its judgments ; it 
is a necessary incident and attribute of a Superior 
Court, without which it could no more exist than 
without a Judge. [See the cases reviewed in Legal 
Remembrancer v. Matilal Ghose ( 1)]. It was argued, 
however, on the authority of the decision of the 
Judicial Committee in McLeod v. St. Aubyn (2) that 
committals for contempt of Court by scandalising the 
Court itself had become obsolete iu England. It may 
be observed here parenthetically that this very 
decision of the Judicial Committee is an authority 
for the proposition that, as laid down by Lord Hard- 
wicke in the St. James Evening Post case, Roach v. 
Garvan (3), the publication of scandalous matter in 
respect of the Court itself is a contempt, and that 
power summaiily to commit for contempt of Court is 
necessary for the proper administration of justice. 
I do not read the statement, that committals for con- 
tempt of Court by scandalisiug the Court itself had 
become obsolete in England, as destructive of the 
authority of the earlier decisions on the subject. 
Indeed, the proposition taken literally seems to go too 
far, and it is significant that in the very next year 
proceedings were taken in England for con tern pt of 
Court in the case of R. v. Gray (4). There can, I 
think, be no doubt that where the circumstances 

215. (3) (1742) 2 Atk. 469, 471. 
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clearly demand action of tliis description, tlie Court 1917 
will not hesitate to exercise its undoubted power to moti Lax 
punish on summary process the contempt of scandal- G Q°| gi f g SD 
ising it and thereby attempting to interfere with the /„ re , ’ 
due course of justice. No doubt, as Lord Morris „ 
observes in McLeod v, St. Aubyn (1), Courts may be J. 
satisfied sometimes to leave to public opinion attacks 
or comments derogatory or scandalous to them. But 
I do not accede to the argument that it is invariably 
prudent for the Court to assume an attitude of 
indifference or to institute regular criminal proceed- 
ings against the offender. In this connection, refer- 
ence may appropriately be made to the weighty 
words of Kent C. J. in Yates v. Lansing (2). “ When- 
ever we subject the established Courts of the 
land to the degradation of private prosecution, we 
subdue their importance and destroy their authority. 

Instead of being venerable before the public, they 
become contemptible ; and we thereby embolden the 
licentious to trample upon everything sacred in 
society and to overthrow those institutions which 
have hitherto been deemed the best guardians of Civil 
liberty.” [See also the very pertinent observations 
of Marshall J. in State v. Shepherd (3) quoted in 
Legal 'Remembrancer v. Matilal Ghose (4)]. In my 
opinion, this Court has undoubted jurisdiction to deal 
summarily with persons who have committed con- 
tempt by scandalous attack upon the Judges, and 
such power should be exercised in the present 
instance. When I hold this, I do not overlook the 
assertion of the printer and publisher that the 
articles before us were published by him in good 
faith and in the public interest. The sincerity of 

(1) [1890] A. C. 549, 561. (3) (1900) 113 Geo. 114 ; 

(2) (1810 ) 5 Johnson N. Y. 282. 15 L. R. A. 225. 

(4) (1913) I. L. R. 41 Calc. 173, 246. 
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this plea appears to me to be open to the gravest 
doubt. But, even on the assumption that the allega- 
tion is literally true, I desire to add that, while 
I do not underrate in the least degree the impor- 
tance of the liberty of the press, I cannot hold it 
expedient that any class of the community should 
be privileged to attack the Courts so as to interfere 
with the rights of litigants or to embarrass the ad- 
ministration of justice. The publishers of news- 
papers have the right, but no higher right than others, 
to bring to public notice the conduct of Courts, and, 
provided the publications are true and fair in spirit , 
there is no law to restrain the freest expression of the 
disapprobation that any person may entertain of what 
is done in or by the Courts. But liberty of the press 
must not be confounded with license or abuse of that 
liberty, and though it may be true that where the 
libei ty of the press and freedom of public comments 
end, there tyranny begins, it is at least equally true- 
that where vituperation begins, there the liberty of 
the press ends ; and the inherent power of the Supreme ' 
Courts of Record to punish any publication calculated 
to interfere with the administration of justice cannot 
be deemed in any way restricted by considerations of 
the kind urged by the printer and publisher. 

As regards the third question, namely, what is the 
true nature of the present proceeding, is it civil or 
criminal in character, the matter is of practical im- 
portance from the point of view of the mode of trial to 
be adopted. In the case of Legal Hemernbrancev v. 
Matilal Ghose (1), I had occasion to examine fully the 
distinction between a criminal and a civil contempt 
which is of a fundamental character. A criminal con- 
tempt is conduct that is directed against the dignity 
and authority of the Court. A civil contempt, on the 
(0 (19 ‘3) I- L. It. 41. Gale. 172, 252. 
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other hand, is failure to do something ordered to be 1917 

done by a Court in a civil action for the benefit of the Moti Lal 

opposing party therein. Consequently, in the case of Gh03E and 
^ x ^ Others 

a criminal contempt, the proceeding is for punishment j n re . 

• of an act committed against the Majesty of the Law, 

° , , Mookebjee 

and, as the primary purpose of the punishment is the j. 

vindication of the public authority, the proceeding I 

conforms, as nearly as possible, to. proceedings in 
criminal cases. In the case of civil contempt, on 
• the other hand, the proceeding in its initial stages 
at least, when the purpose is merely to secure com- 
pliance with a judicial order made for the benefit 
of a litigant, may be deemed instituted at the instance 
of the party interested and thus to possess a civil 
character. But here also, refusal to obey the order 
of the Court may render it necessary for the Court 
to adopt punitive measures against the person who 
has defied its authority ; at that stage, at least, the 
proceedings may assume a criminal character. In this 
• manner, the dividing line between acts which consti- 

tute criminal and others which constitute civil con- 
tempts may become indistinct in those cases, where 
the two gradually merge into each other: In re St. 

!' James Evening Post (1 ). Scott. v Scott. (2), Charlton's 

Case (3), In re Wallace (4), In re Davies (5), Onslow's 
Case (6), Skipivorth'sCase ( 7). A careful scrutiny of 
the cases in the books shows, however, that much I 

confusion exists in the reported decisions as to 
whether or not contempt proceedings are civil or 
:> criminal, where the contempt is , committed in 

relation to a civil proceeding, and, it is consequently 

(4) (1866) L. R. 1 P. C. 283. 

(5) (1888) 21 Q. B. D. 236. 

(6) (1873) L. R. 9 Q. B. 219. 

(7) (18-73 L. R. 9 Q. B. 230. 


(1) (1742) 2 Atk. 169 ; 

26 Brig. Kep. 633. 

(2) [1913] A. C. 417. 

, (3) (1836) 2 My. & Cr. 316. 
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1917 desirable to investigate briefly the true test for 
Moti Lal differentiation. 

^Others! 1 2 3 4 5 * The l )0Wer to P^nisli for contemp t i s i nherent in the 
very nature and purpose of Courts of justice. It sub- 
Mookerjee serves at once a double purpose, namely, as an aid to 
J. protect the dignity and authority of the' tribunal and 
also as an aid in the enforcement of civil remedies. 
The power may consequently be exercised in civil or 
criminal cases or independently of both, and either 
solely for the preservation of the authority of the 
Court or in aid of the rights of the litigant or for both 
these purposes combined. By reason of this two- 
fold attribute, proceedings in contempt may be regard- 
ed as anomalous in their nature, possessed of charac- 
teristics which render them more or less difficult of 
ready or definite classification in the realm of judicial 
power. Hence such proceedings have sometimes been 
styled sui generis. That they are largely of a crimi- 
nal nature, inasmuch as the Court has power to 
convict and punish for the wrong committed, cannot 
be disputed, and yet it must be recognised that in some 
respects, by reason of the end subserved, they partake 
of the nature of a civil remedy. This dual character- 
istic has given rise to many controversies, specially 
when questions have arisen as to right of appeal 
from the order passed [The Queen v. Bctrnardo (1), 
Barncirdo v. Ford (2), Helmore v. Smith (3), A. G. v. 
Kissance (4), Hunt v. Clarke (5), R. v. Staffordshire (6), 
O Shea v. O’Shea (7), Bessette v. Conkey and Co. (8), In 
re Christensen Engineering Co.{ 9), Warden V. Searls 
(10), Gompers v. Bucks’ Stove Co. (11)], the applicability 


(1) (1889) 23 Q. B. D. 305. 

(2) [1892] A. 0. 326. 

(3) (1886) 35 Ch. D. 449. 

(4) (1893) 32 L. B. Ir. 220. 

(5) (1889) 58 L. J., Q. B. 490. 


(6) (1888) 57 L. J., Q. B. 483. 

(7) (1890) 15 Prob. Div. 59. 

(8) (1904) 194 U. 8. 324. 

(9) (1 904) 194 U. S. 458. 

(10) (1888) 121 U. S. 14. 


(11) (1911) 221 U. S. 418. 
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of rules of evidence [Celluloid Co. v. Chrolithian Co. 
(1), Bullock Go. v. Westing House Co. (2),' Ex parte 
Gould (3)], tlie finality of the judgment, [ Fisher v. 
Hays (4), In re Mullee (5)], liability for payment of 
costs [In re Cornish (6), In re Martindale (7), Day v. 
Longhurst (8)], right of trial by Jury, [ Tinsley v. 
Anderson (9), In re Debs (10), Eilenbecker v. 
Plymouth Court (11)], and other like matters. Tlie 
difficulty in each case is to determine when a particu- 
lar proceeding assumes the criminal rather than the 
civil aspect, or when of both, and, if the latter, which 
feature must control. The question has been repeated- 
ly and elaborately discussed by the Supreme Court of 
the United States : Ex parte Kearney (12), New Orleans 
v. Steam Ship Co. (13), In re Chiles (14), Hayes v. 
Fisher (15), Warden v. Searls (16), Ex Debs (10), O' Neal 
v. U. S. (17), In re Christensen Engineering Co. (18), 
Bessette v. Conkey Co. (19), Doyle v. London Guarantee 
Co. (20), Gompers v. Buck's Stove Co. (21). The view 
Reducible from these decisions is in general agreement 
with what is indicated above, namely, a proceeding 
to punish for contempt has the essential qualities of a 
criminal proceeding, whether the proceeding is initia- 
ted primarily to vindicate the Court’s authority or 


(1) (1885) 24 Fed. 585. 

(2) (1904) 63 C. 0. A. 607 ; 

194 U. S. 636. 

(3) (1893; 99 Gal. 360 ; 

21 L. R. A. 751 ; 

37 Am. St. Rep. 57. 

(4) (1881) 19 Bl&tch 13 ; 

6 Fed. 63. 

(5) (1869) 7 Blatoli 23 ; 

17 Fed. Gas. 9911. 

(6) (1893) 9 T. L. R. 196. 

' '(7) [1894] 3 Ch. 193. 

(8) (1892) 62 L. J. Cli. 334. 


(9) (1898) 171 U. S. 101. 

(10) 0.894) 158 U. S. 564. 

(11) (1889) 134 U. S. 31. 

(12) (1882) 7 Wheaton 38. 

(13) (1874) 20 Wallace 387. 

(14) (1874)22 Wallace 157. 

(15) (1880) 102 U. S. 121. 

(16) (1886) 121 U. S. 14. 

(17) (1903) 190 U. S. 36. 

(18) (1904) 194 U.S. 458. 

(19) (1904) 194 U.S. 324. 

(20) (1907)204 U.S. 599. 

(21) (1911) 221 U. S. 418. 
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solely as a coercive and a remedial measure to enforce 
tlie rights of the litigant or for both these purposes 
combined. This must be so, since it necessarily results 
from the nature of the power to punish for contempt 
that whatever the primary purpose of such a proceed- 
ing maybe, it is always within the power of the Court 
to make its judgment in part, at least, punitive or 
vindicatory in character ; in other words, where the 
sole purpose sought by initiating the proceeding is to 
secure the coercive and remedial action of the Court 
against a party, the Court may, nevertheless, in 
its discretion, add a punishment, by way of fine 
or imprisonment, for the failure of the person in 
contempt to obey its mandate. I think it undeni- 
able that the proceeding must be regarded from its 
inception to the point of judgment, as of a criminal 
nature, or, at least, potentially so, since, until the 
judgment is given, it cannot be known what its 
character will be. It is the judgment, therefore, 
which must eventually in any case determine the 
character of the proceeding, and this leads to the 
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have been called upon to show cause why they 
should not be committed for contempt of Court. 
Tarit Kanti Biswas has filed an affidavit to the effect 
that he is the printer and publisher of the Amrita 
Basar Patrika and that in such capacity he printed 
and published the articles mentioned. He states, 
however, that he exercises no control whatever over 
the contents of the newspaper, that he did not read 
the articles when they were handed over to him for 
publication, that he did not consider, at any time 
prior to publication, their meaning or purport, that he 
inserted them in the paper in the usual course of 
business, that he acted bond ficle and was not actuated 
by a disrespectful or other improper feeling or motives 
towards the Court or the Chief Justice, and that he 
did not intend to excite contempt or to reflect in any 
way upon the integrity or dignity of the Court or of 
the Chief Justice in his administration thereof. 
Notwithstanding this defence, there can be no doubt 
as to the liability of the printer and publisher ; for as 
Lord Morris observed in McLeod v. St. Anbyn (I), 
a printer and publisher intends to publish and 
so intending cannot plead as a justification that he 
did not know the contents. Indeed, this has been 
the settled law ever since the decision of Lord Hard- 
wicke in In re St. James Evening Post (2), which was 
followed by Lord Erskine in Ex parte Jones (3). 
and by Stirling J. in In re the American Exchange in 
Europe (4), [< Cheshire v. Strauss (5),' U. v. Parke (6), 
Emmens v. Pottle and others (7), B. v. Davies (8 , 
Daiv v. Eley (9), Tichborne v. Tichborne (10), In re 

(1) [1899] A. C. 549, 562. (6) [1963] 2 K. B. 432. 

(2) (1742) 2 Atlr. 469. ' (7) (1885) 16 Q. B. D. 354, 357. 

(3) (1806) 13 Ves. 237, 239. (8) [1906] 1 K. B. 32. 

(4) (1889) 58 L. J. Cli. 706. (9) (1868) L. R. 7 Eq. 49. 

(1896) 12 T. L. R. 291. (in) (1868) L. R 7 Eq. 55 ; 

- 15 W. R. 1072. 
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Cheltenham , etc., Railway, etc., Co. (1), Littler v. 
Thomson (2)]. The Rule must consequently be made 
absolute against the printer and publisher. With 
regard to his allegation that he had no intention what- 
ever to offend the dignity or integrity of the Court and 
that in reality he was helpless in the position he 
occupied as a servant of the company, one cannot but 
feel that the value of such assurance is considerably 
discounted by the fact that he has given no informa- 
tion to the Court. I am not unmindful that, as ruled 
in In the matter of a Special Reference from the Baha- 
ma Islands (3), he was under no legal obligation to 
assist the Court in any way, and to disclose the 
name of the persons primarily responsible for the 

articles ; still his conduct serves to throw doubt in a 
considerable measure on the genuineness of his pro- 
fession that he had no intention to prejudice, the 
due course of administration of justice or to cast any 
reflection on the Judges of this Court. He must 
accordingly take the consequences of his act, and 
cannot reasonably urge that he has established a claim 
for specially considerate treatment. See the observa- 
tions of Stirling J. in In re The American Exchange 
in Europe (4). 

As regards the other four defendants, it is neces- 
sary to state that they have not all taken up the 
same attitude in this matter. Counsel on behalf of 
Moti Lal Chose declined to answer, as he was entitled 
to do, the question put by me, whether he was in 
reality one of the directors of the company as stated 
in the return of Golap Lal Ghose alleged to have 
been filed under section 32 of the Indian Companies 
Act, 1913. Pijush Kanti. Ghose has filed an affidavit, 
in which he admits that he is one of the directors of 


(1) (1669) L. K. 8 Eq. 580. 

(2) (1839) 2 Beav. 129. 


(3) [1893] A. C. 138, 149. 

(4) (1889) 58 L J. Oh. 706, 708- 
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the company, but that neither he nor his co-directors 
exercise any control over the contents of the newspaper 
and perform such duties and exercise such powers only 
as are mentioned and defined in the Articles of Asso- 
ciation. He further alleges that he was absent from 
Calcutta from the 21st May to the 4th June and was 
not here on the date when the second article ap- 
peared. Mrinal Kanti Ghose has filed a similar afifi- 
_ davit, in which he admits that he is the secretary of 
* * the company. He further alleges that Moti Lai Ghose, 
Golap Lai Ghose, and Pi j ash Kanti Ghose are direc- 
tors of the company, that Golap Lai Ghose is also the 
financial manager, that neither he nor the directors 
nor the financial manager exercises any control what- 
ever over the contents of the paper, and that the direc- 
tors perform such duties and exercise such powers 
only as are mentioned and defined in the Articles of 
Association (extracts wherefrom are appended to the 
affidavit). He enumerates also the duties of the secre- 
tary and of the financial manager, and finally adds 
that he was absent from Calcutta from the 4th May to 
the 22nd May and was not here on either of the two 
dates when the articles mentioned appeared. Golap Lai 
Ghose has not filed any affidavit, and on his behalf 
counsel has contended that there is no legal evidence 
whatever to connect him in any way with the publi- 
cation of either article. This argument is based on 
three grounds, namely, first, that secondary evidence of 
the return alleged to have been filed under section 32 
of the Indian Companies Act was not admissible •, 
secondly, that even if secondary evidence were held 
admissible, evidence was requisite to prove that the 
original had been filed by Golap Lai Ghose, who is the 
director and financial manager of the company and 
has. been called upon to show cause ; and, thirdly , 
riming but not admitting that he was a manager on 
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the 5th March 1917, as stated in the return, there is no 
evidence that he was manager on either of the dates 
when the offending articles were published. 

Before I deal with these objections and their effect 
upon the Rule, I may make the preliminary observa- 
tion that the materials which were placed before the 
Court when the Rule was issued amply justified the 
action then taken, indeed, made it in a manner incum- 
bent upon the Court to follow the course actually 
adopted. These- materials showed that the Amritci 
Bazar Patrika was the property of a company called 
the “ Amrita Bazar Patrika, Limited”, incorporated 
under the Indian Companies Act, 1882, on the 19th 
November 1908, that one of the objects for which the 
company was established was to acquire and take over 
as a going concern the business of newspaper proprie- 
tors, printers, and publishers then carried on in connec- 
tion with the paper ; that the registered office of the 
company was at No. 2, Ananda Chatterjee’s Lane, where 
the newspaper was published, and where many of the 
shareholders and directors who were closely related 
to each other lived ; and that on the 5th March 1917, 
the directors and managers were the persons men- 
tioned in the return filed by the secretary under the 
provisions of the Indian Companies Act. In these 
circumstances, there was a strong primd facie case 
against the defendants that they were connected with 
and responsible for the publication of the articles in 
question. But although these materials were sufficient 
to justify the issue of a Rule, on careful scrutiny and 
on examination of the allegations in the affidavits filed 
in answer to the Rule, I see no escape from the 
conclusion that an order cannot properly be made 
against any of the defendants other than the printer 
and publisher. 
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With reference to the legal objections just enumer- 1917 
ated, I am not prepared to accede to the contention moti Lal 
that secondary evidence of the returns in the custody ^hose and 
of the Registrar of Joint Stock Companies is not jn re. ' 
admissible. Section 65, danse (e) of the Indian Evi- „ 

v Mookerjeb 

deuce Act, provides, that secondary evidence may be j. 

given of the contents of a document when the original 
is a public document within the meaning of section 
74. Section 74, sub-section ( 2 ), provides that public 
records kept in British India of private documents 
are public documents. The question consequently 
reduces to this, whether the returns in the custody of 
the Registrar of Joint Stock Companies constitute 
public records of private documents. The observation 
f of Lord Blackburn iu Starlet v. Freccia (1), is of no 
q assistance in the solution of this question, and does 
not show that a public record of a private document 
\ is limited to an entry made in a book by a public 
t officer, which reproduces the contents of the document 
and thus constitutes a written memorial made by the 
public officer authorised by law to perform that 
function. The term “ record,” as appears from the 
Oxford Dictionary (Vol. VIII, 266), has a more com- 
prehensive meaning and includes a collection of 
documents. When, as in' the case of the Indian 
Companies Act, the Legislature has provided that 
returns are to be lodged with a public officer, these 
returns, when transmitted to and filed by him, 
do constitute public records of private documents 
within the meaning of section 74, sub-section (2), 

, although they are not copied out by the Registrar 
of the Joint Stock Companies into a volume kept 
for the purpose; they are undoubtedly intended for 
reference and use by the public. But though this 
ol^ction is of no avail, the second exception 

— % (1 ) (1880) L. R. 5, A. C. 623, 642. 
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is well, founded; for although secondary evidence 
may be admissible, the party who produces the 
evidence is not relieved of his obligation to prove the 
execution of the document, just as if the original 
had been produced, unless the case is coveied by 
section 90 of the Indian Evidence Act or the Legisla- 
ture has expressly provided that the document or 
endorsement thereon is receivable in evidence without 
proof of execution, as, for example, in section 60 
of the Indian Registration Act. Consequently, as 
against Moti Lal Ghose and Co lap Lal Chose, there is 
no legal evidence to establish that the former is a 
director and the latter a manager of the company. 
The statements made by Pijush Kanti Ghose and 
Mirnal Kanti Chose in the affidavits filed by them at 
the hearing, cannot fairly be used to the detriment of 
other defendants, as the proceeding is in the nature of 
a criminal trial. Besides, -as pointed out in the case 
of Legal Remembrancer v. Matilal Ghose (1) on the 
authority of the decision in The Queen v. Stranger (2), 
supplementary evidence cannot be given so as to preju- 
dice the position of the accused. To the same effect are 
the observations made by Wright J. in In re. Hooley(S), 
when he was asked to grant leave to amend a notice 
of motion to commit a company for contempt of 
Court : “ That is not the way in which the Court 
deals with matter- of this kind, affecting the liberty of 
of the subject. Applicants must come with their 
machinery ready.” The procedure should be at least 
equally strict and adherence to the forms of the law 
at least equally scrupulous, when the Court finds 
itself in the position of Prosecutor and Judge and an 
unexpected lacuna in the evidence transpires during 
the trial. The Court must act with great caution in 

(1) (1913) I. L. R. 4 1 Calc. 173, 178. (2) (1871) L. R. 6 Q. B. 352. 

(3) (1899) 6-Mauson 44, 46. 
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strict conformity with the requirements of the law 
and avoid a perhaps not unnatural tendency to 
supplement the evidence : Martin v. Mackonochie (1). 
As regards the third legal objection, however, I am 
not convinced that there is any substance in the 
argument. Section 87 of the Indian Companies Act 
requires that notice of changes among the directors 
or managers shall be filed from time to time. The 
certified copy of the return furnished by the Registrar 
of Joint Stock Companies must therefore be presumed 
to embody the Latest changes. Consequently, if the 
return had been duly proved, it would have furnished 
primd facie evidence of the names of the directors 
and managers on the day the copy was supplied. 
But this point is immaterial, as in my opinion there is 
• no legal evidence to connect Moti Lai Ghose and 
Go'ap Lai Ghose with the publication of the articles. 

There remains for examination the case of Mirnal 
Kanti Ghose and Pijush Kanti Ghose, who admit that 
they are directors. But they assert in their respective 
affidavits that none of the directors nor the financial 
manager exercises any control whatever over the con- 
tents of the paper. There are no materials at the dis- 
posal of the Court sufficient to contradict these state- 
ments made on oath ; consequently, the denial is, in 
the circumstances, a sufficient answer to the Rule. I 
cannot but observe, however, that the further asser- 
tion in the affidavits of these two persons that the 
directors perform such duties and exercise such 
powers only as are mentioned and defined in the Arti- 
. cles of Association detracts to some extent at least from 
the value of the previous statement. The Articles of 
Association show that the business of the company is 
required to be managed by the directors, while the 
Memorandum of Association shows that the object for 
(1) (1878) 3 Q. B. D. 730, 775. 
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which, the company was established was to acquire 
and take over as a going concern the business of news- 
paper proprietors, printers and publishers then carried 
on in connection with the Amrita Bazar Patrika. 
. r Consequently, the memorandum and Articles of Asso- 

j. ciation taken together may imply that it was the duty 
of the directors to manage the publication of the 
paper, and from this point of view they might be held 
responsible for the publication of the articles men- 
tioned. This inference might possibly be strengthen- 
ed by the circumstance that the existence of an editor 
is not mentioned, not even so much as suggested 
in these proceedings. But although the case may, in 
these circumstances, be one of strong suspicion, it is 
impossible to hold that, notwithstanding the categori- 
cal denial to the contrary, it has been established 
beyond doubt that the directors were responsible for 
or connected with the actual publication of the two 
articles. We cannot possibly hold, as a matter of law, 
that the directors of a limited company, which owns 
a newspaper, are liable to be committed for contempt 
of Court on account of a libel published in the paper: 
R. v. Judd (1). The decision m. Ex parte Green (2) 
cannot be treated as an authorit y for a general proposi- 
tion of law that where a limited company dissemi- 
nates amongst newspapers matter amounting to con- 
tempt of Court, their manager, merely because he was 
the manager, was liable to be committed. The deci- 
sion rested, 1 think, on the facts admitted or establish- 
ed before the Court, which showed that the manager 
was in fact responsible for all the paragraphs sent 
out to newspapers. Nor can we apply to the case 
before us the presumption which at one time was 
applied in England as to the responsibility of the 

(!) (1S88) 37 W. R. 143 ; (2) (1891) 7 T. L. R. 411. 

10 Cox 559. 
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proprietor of a newspaper for libels published in his 
paper. The view that the proprietor of a newspaper 
was answerable, criminally as well as civilly, for the 
acts of his servants or agents in misconducting a 
newspaper, enunciated by Lord Kenyon in Rex v* 
Walter Cl), and restated by Lord Ellenbrougli C.J. 
in R. v. White (2) and by Lord Tenterden C.J. in R. v. 
Gutch Fisher (3), has long been obsolete in England 
[The Queen v. Holbrook ( 4), The Queen v. Holbrook (5)] 
and should unquestionably not be applied in this 
country in a case of the description now before 
us,, even though it be held applicable to trials for 
defamation under the Indian Penal Code : Ramaswanii 
v. Lokanada (6), Gadicherla Haris iroothcima Rao v. 
King Emperor (7). After anxious consideration of 
all the materials on the record, I have thus arrived at 
the conclusion that the Rule must be discharged also as 
against Mrinal Kanti Chose and Pijush Kanti Chose. 

I cannot consider the result of this trial satisfac- 
tory from the vital point of view indicated by Lord 
Hardwicke in The St. Jam 's Evening Post Case (8), 
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consequence than to keep the stream of justice clear 
and pure so that parties may proceed with security 
botli to themselves and their characters. The persons 
responsible for the grave contempt of Court which has 
been committed have not been brought to justice. This 
is not a matter for legitimate surprise, as the Court has 
not the machinery at its disposal for the discovery of 
the offenders, and the materials available from the 
public records have proved insufficient for the purpose. 


(1) n799) 3 Esp. 21. 

(2) (1811) Holt on Libel 287. 

(3) (1829) 1 Moo. & Malk. 433, 437. 
(>Tt'1877) 3 Q. B. D. GO : 

‘ 13 Cox. 550. 


(5) (1878) 4 Q. B. D. 42 ; 

14 Cox 185. 

(G) (1885) I. L. R. 9 Mad. 387, 389. 

(7) (1909) I. L. R. 32 Mad. 338. 

(8) (1742) 2 Atk. 469. 


1 
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1917 At the same time, the offenders have preferred to keep 
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just commendation of Sir Barnes Peacock and Sir 
Richard Garth respectively : In re Banks and Fenwick 
(1) and Surendra Nath Banerjee v. Chief Justice of 
Bengal (2). They have not had the courage to come 
forward to avow their responsibility and either to 
justify their action or to express contrition for their 
misconduct. Even the directors of the company have 
contented themselves with a disavowal of their res- 
ponsibility and have expressed no regret whatever for 
the articles published in a newspaper owned by the 
company. In these circumstances, it is undoubtedly 
worthy of consideration whether legislative provision 
should not be made to compel registration of the name 
of the editor and proprietor of a newspaper, precisely 
in the same way as that of the printer and publisher 
(Stat. 44 & 45 Viet. c. 60). It may finally be observed 
that on a recurrence of a case of this character, the 
Court may find it necessary to proceed against the 
company, as has been done in some recent instances. 
No doubt, the view was maintained at one time that 
a corporation could not be held liable for contempt 
of Court as by reason of its impersonal nature it could 
not be attached : Guilford v. Mills (3). But the weight 
of modern authority is apparently against this doc- 
trine, and the view has been maintained that proceed- 
ings by way of contempt would lie against corpora- 
tions as well as individuals ; in the case of individuals, 
the process is by attachment of the person, followed 
by fine or imprisonment or both; in the case of 


(1)0869)26 C. L. J. 401. 457. 


J. 401. 457. (2) (1883) I. L. R. 10 Calc. 109 ; 

L. R. 10 1. A. 171. "X 
(3) (1666) 2 Keb. 1 ; T. Raym. 152. 
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corporations, tlie process is by fine followed by seques- 
tration or distraint : R. v. Birmingham Ry. Co. (1), 
Loudon v. Lynn (2), Spoke s v. Banbury Local Board 
(3), The decision of Wright J. in In re Hooley (4), is 
seemingly an authority only for the proposition that 
a limited company cannot be committed to prison for 
contempt; it does not decide the question, whether 
such a company may not be fined for contempt of 
Court and the fine recovered by distraint or sequestra- 
tion. In the Courts of the United States, the liability 
of a Corporation for contempt has been affirmed by a 
large preponderance of authority : Bloomington 
Church v. Muscadine (5), Wist Jersey Co. v. Board of 
Public Works (6), U. S. v. Memphis Ry. Co. (7), In re 
Realty Corporation (8), Union v. People (9), Stratton 
v. Meriwether (10), Schrciher v. Garden (11), State v. 
Ry. Co. (12). One of the most recent cases in which 
the question is examined as one of principle is that 
of Fiedler v. Banbrich Bros. (13), where, upon an 
elaborate review of earlier decisions, the conclusion 
was reached that Corporations, though not liable to be 
imprisoned, were liable to be fined by way of punish- 
ment for contempt of Court. (Bee also Rapalje on 
Contempts, section 48 and High on Injunctions, sec- 
tion 1460). It is not necessary for me to decide finally 
on this occasion the liability of Corporations to be 
punished for contempt of Court in their corporate 
capacity ; but in view of the turn events have taken 
in the present proceedings, it is desirable to point out 


(1) (1844) 3 Q. B. 223. 

(2) (1789) 1 H. Bl. 206. 

(3) (1865) 11 Jurist N. S. 1010. 

(4) (1899) 6 Manson 44. 

(5) (1855) 2 Iowa 69. 

(6) (1896) 58 N. J. L. 536 ; 

37 Atl. 578. 

(7) (1881) 6 Fed. 237. 


(8) (1908) 108 N. Y. Sup. 551. 

(9) (1887) 121 Illinois App. 647. 

(10) (1913) 154 Ky. 839, 159; S.W. 613- 

(11) (1912) 137 N. Y. Sup. 747. 

(12) (1913) 73 W. Va. 1 ; 

79 S. E. 834. 

(13) (1912)162 Missouri App. 523 : 

142 S. W. 1111, 
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that when a grave contempt ol Court has been com- 
mitted by a newspaper owned by a company, the 
immunity from punishment which the offenders may 
imagine they enjoy by reason of stolid silence, is most 
probably of an illusory character. 

My conclusion is that the Rule must be made abso- 
lute against the printer and publisher, but discharged 
against all the other defendants. 

Chitty J. I have had the advantage of reading the 
judgments just delivered by my Lord the Chief 
Justice and Mr. Justice Woodroife and I entirely 
agree with what they have said generally about the 
case and the orders to be passed with regard to the 
several respondents. I wish, however, to state with 
regard to Babu Moti Lal Chose that I should have been 
dis posed to hold him responsible for the articles in 
question, as one who has been proved to be a director 
of this company, and who in that capacity has been 
called upon by this Court to show cause, and has 
shown none. As the majority of the Bench are in 
favour of giving him the benefit of the doubt, I do 
not desire to press my opinion further. I therefore 
concur in the order about to be passed. 

Mr. Justice Fletcher, who is unavoidably absent to- 
day, desires me to say that he too was prepared to 
hold Babu Moti Lal Chose responsible, but under the 
circumstances he also concurs in the order to be 
passed. 

[The following order was, thereupon, passed by 
the Court :] 

■ Sanderson C.J. Tarit Kami Biswas ! The mem- 
bers of the Court are unanimously of opinion that in 
printing and publishing the two articles in question 
in the Amrita Bazar Patrika newspaper, you were 
guilty of a contempt of Court. 
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The serious nature of it lias been referred to in the 
judgments which have been delivered, and it is not 
necessary therefore for me to recapitulate what lias 
already been said. 

In the earlier part of your affidavit you state that 
you did not read the articles when they were handed 
to you for publication and that you inserted them in 
the usual course of your business as printer and 
publisher. 

Later, however, in your affidavit you proceeded to 
try and justify the publication of the articles by 
alleging that they were published by you in good 
faith and in. the public interest, a position which we 
consider inconsistent with that of a man who puts 
forward the case that he printed and published the 
articles in ignorance of their contents. 

We are all of opinion there was not the smallest 
justification for the publication of such untrue state- 
ments and unjustifiable imputations as were contained 
in the articles. 

If the person responsible for the publication of 
these articles had come forward and had taken the 
responsibility upon himself, or if you had disclosed to 
the Court the person who was really responsible for the 
publication, which must have been within your know- 
ledge, although you might not have known the actual 
writer of the article, it might have been possible for us 
to treat the offence in your case with such leniency as 
your learned counsel prayed fox’. 

The person really responsible, however, has not been 
disclosed, but you, being the printer and publisher, 
whose identity could not be concealed and wlxose legal 
liability could not be denied, are left by your employ- 
ers to bear the brunt of this matter. 

We have taken all these matters into consideration ; 
the contempt of Court, however, in our judgment was 
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of such a nature that in the interest of the adminis- 
tration of justice it is impossible for us to pass it over 
without some penalty. 

It is essential to vindicate the authority of the 
Court and to make it clear that articles such as those 
in question constituting a grave contempt of Court 
cannot he published with impunity. 

Tarit Kanti Biswas ! The judgment of the Court 
is that you, Tarit Kanti Biswas, do pay to the Account- 
ant-General of this Court a fine of Rs. BOO before 4-30 
P.M. to-day, and that you be detained until. such hour, 
or until such time as the fine is paid : and if the fine is 
not paid as herein directed, you be lodged on the civil 
side of the Presidency Jail until the said fine is paid or 
until the further order of this Court. 

WOODROFFE, MOOKERJEE, CHITTY AND FLETCHER J J. 
concurred. 

Buie discharged against all but the Printer. 

Gr. S. 

Attorneys for the defendants : H.N.Dutt; N. N. 

Mitter ; D. C. Mitter. 
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Before Sanderson C. J. and N. 12. C hatter jea J. 

BUOY SINGHA DUDHURIA ’ 1917 

V. ^ March 28. 

KRISHNA BEHARI BISWAS/ 

Illegal Cess — Abwab — Suit for Arrears of rent — Consideration for grant of 
patni — Stipulation in kabuliat to pay sum as mamuli for the idol 
Isswar Thakur — Recovery of Rents Act (Beng.X of 1859) s. 10 — Regu- 
lation VIII of 1793, $s. 52 , 54 — Regulation V of IS 12, s . 3. 

In a suit to recover Rs. 3,830-4 as arrears of patni rent, the defendants 
pleaded that Rs. 15 had been claimed in excess and that this sum was in 
the nature of an abwab and not recoverable. The kabuliat on which this 
suit was based provided that an annual rent of Rs. 3,315-4 should be paid 
by 12 monthly instalments. In a subsequent clause it stipulated that in 
the month of Bhadraeve ry year a further sum of Rs. 15 should be paid 
as mamuli for the Isswar Thakur at the lessor’s house and then went cm 
to state that if the lessee failed to pay the said sum of Rs. 15 amicably, 
the lessor should deduct the same from the money remitted by the lessee 
as rent, or sue for the amount along with or separately from the arrears 
of rent, and the lessee would not take objections thereto : — 

Held, that the sum of Rs. 15 was not intended by the parties to be part 
of the consideration for the use and occupation of the land or as part of 
the rent. It did not form part of the rent, nor was it treated as part of 
the rent and was not recoverable. 

Held, also, that s. 3 of Regulation V of 1812 referred only to the 
amount which was by the contract fixed as the rent payable to the land- 
lord. 

Per Sanderson G. J. The rule which ha3 been followed in this Court 
is, that each case must depend upon the proper construction of the contract 
before the Court and, if upon a fair interpretation of the contract it can be 
seen that a particular sum is specified in the contract, or agreed to be paid 
as the lawful consideration for the use aud occupation of the land, Le., if it 

^letters Patent Appeal, No. 23 of 1916, in Appeal from Appellate 
Decree No. 3881 of 1913, 
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1917 is really part of tlie rent, althorgh not described as such, the landlord 
car recover it. 

BlJ0V Per Chatterjea J. It is only the rent, and not any other sum though 

Dudhuria not indefinite, and though agreed upon to be paid in the written eugage- 

»• mer.t, which can be recovered. 

Krishna Jn determining whether an item does or does not form part of the rent, 

Biswas! the fact that it has been stipulated to be paid separately from the rent, and 
also the fact that it is not included in the instalments of rent, have an 
important bearing on the question. 

Upendra Lai Gupta v. Meheraj Bibi (1) explained. 

Appeal under section 15 of the Letters Patent, by 
Raja Bijoy Singlia Dudhuria, tlie plaintiff, from the 



judgment of Newbould J. 

On the 7t,h April 1883, one Roy Dhanpat Singh 
Bahadur created a patni tenure in respect oc a certain 
mehal in favour of one Ram Saran Biswas. Under 
the kabuliat it was provided that an annual rent of 
Rs. 3,315-4 was payable in 12 monthly instalments by 
the patnidar to the zemindar. In a subsequent 
clause in the document it was stipulated that in the 
month of Bhadra each year a sum of Rs. 15 should be 
paid as the mcimuli for the family idol, Issiuar Thakur, 
in addition to the above sum by the patnidar at the 
zemindar' s house at Azimganj and that if he failed to 
pay the said sum amicably, then the zemindar should 
deduct the same from the money remitted by the 
patnidar as rent oc sue for the amount along with 
or separately from the arrears of rent and he would 
not take objections thereto. Thereafter, Roy Dlian- 
apat Singh Bahadur sold the mehal to Raja Bijoy 
Singlia Dudhuria. The payment of rent having run 
into arrears, Raja Bijoy Singha Dudhuria instituted 
a suit for the recovery of the sum of Rs. 3,330-4 as 
from Krishna Behari Biswas and 
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original patnidar , Ram Saran Biswas. The defendants 
pleaded that Rs. 15 had been claimed in excess and that 
that sum was only an abwab and, therefore, not 
recoverable. Both the lower Courts dismissed the 
plaintiff’s claim. The plaintiff then preferred a second 
appeal to the High Court, which was on the 28th. 
January, 1916, tried by Mr. Justice Newbould sitting 
singly. Upon the second appeal being dismissed, 
the plaintiff preferred this appeal under s. 15 of the 
Letters Patent. 
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Babu Ram Chandra Ma&umdar , for the appellant.. 
The payment of the Rs. 15 was stipulated for in the 
lease creating the tenancy. It formed part of the con- 
sideration for the grant of the jjatni. It was a definite 
sum to be paid in terms of the kabuliat, and not an 
uncertain, indefinite or arbitrary cess, or an ab'vah. 
It was, therefore, recoverable. Regulation YIII of 
1793, ss. 52 and 54 and Regulation V of 1812, s. 3, were 
referred to. Both the amount and the condition of 
the present lease were specific and s. 52 of the earlier 
Regulation applied. Section 3 of the latter Regulation 
did not stand in the way of the landlord recovering 
the amount in question. It formed part of the rent 
irrespective of its being set out in a separate clause in 
the lease and of its being payable not on the monthly 
instalment of rent, but annual] y . The recovery of rents 
under Act X of 1859, s. 10, referred to any sum outside 
the lease and did not affect the present case much. 
Abwab was defined in Rodha Prosad Singh v. Bal 
Kowar Koeri (1) at page 759. That definition was in- 
applicable to the present case. In support of the appel- 
lant’s contention that the amount in question was not 
an abwab , Juggodish Chunder Bisivas v. Turrikoollah 
Sircar (2), Mahomed Fayes Chowdhry v. Jamoo 

(1) (1890) I. L. R. 17 Calc. 72G. (2) (1875) 24 W. R. 90. 
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Gasee (1). Radha Charan Ray Chowdhury v. Golak 
Chandra Ghose (2), Sarat Chandra Ghosh v. Sham. 
Chand Singh Roy (3), Kumar Kalanand Singh v. Eas- 
tern Mortgage Agency, Ld. Co. { 4), Aparna Charan 
Ghose v. Karam Ali(5), JJpendraLal Gupta v . Meheraj 
Bibi (6) and Assanulla Khan Bahadur v. Tirtha- 
bashini (7) were relied on. Sonnum Sookul v. Shaikh 
Elahee Buksh (8), Krishna Chandra Sen v. Sushila 
Soondury Dassee (9), Chulhan Mahton v. Tilukdari 
Singh (10), Radha Prosad Singh v. J5aZ Koiuar Koeri 
(11), Raj Narain Mitter v. Panna Chand Singh (12), 
Gciyratulla Sardar v. Gins/! Chandra Bhaumik (13), 
Narendra Kumar Ghose v. Gora Chand Poddar (14), 
Mathura Prasad v. Tota Singh (15) and Rcilar Singh 
v. Mathura Prosad (16) were distinguished. 

Babu Maliendra Nath Roy (with him Babu 
Manmatha Nath Roy and Babu Sasadhcir Roy, Jnr.), 
for the respondents. When the rent was described as 
the total sum payable for the use and occupation of the 
land, it was recoverable ; but when it was described 
as being made up of rent and another sum, or various 
other sums, then the sum, or sums, other than the rent 
was an abivab and not recoverable, notwithstanding 
the fact that such sum, or sums, was definite or 
specifically stated. In the present case there were two 
separate engagements, viz., the payment of rent and 


(1) (1882) I. L. E. 8 Calc 730. 

(2) (1904) X. L. R. 31 Calc. 834. 

(3) (1912) 16 C. L. J. 71. 

(4) (1913)18 C. L. J. 83. 

(5) (1906) 4 C. L. J. 527; 

10 C. W. N. 527. 

(6) (1916)21 C W. N. 108. 

(7) (1895) I. L. R. 22 Calc. 680. 

(8) (1867) 7 W. R. 453. 

(9) (1899) I. L. R. 26 Calc. 611 ; 


(10) (1885) I. L. R. 11 Calc. 175 ; 
(1889) I. L. R. 17 Calc 131. 

(11) (1890) I. L. R. 17 Calc. 726. 

(12) (1902) I. L. R. 30 Calc. 213 ; 

7 C W. N. 203. 

(13) (1906) 12 C. W. N. 175. 

(14) (1906) I. L. R. 33 Calc. 683. 

(15) (1912) I. L. R. 40 Calc. 806 ; 

16 C. L. J.296. 

(16) (1913) 19 C. L. J. 402. 
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the payment of tlie amount of Rs. 15. Upon the 
construction of the lease the said sum of Rs. 15 was bijoy 
not considered to form part of the rent. It was agreed 
to be paid, not as part of the rent, or for the use and v . 
occupation of the land, but for something quite 
■different. It was, moreover, payable annually and not Biswas. 
with the monthly instalments of the rent. The pay- 
ment of this sum was, therefore, illegal and it could 
not be recovered. Chulhcin Mahton v. Tilukclari 
Singh (1) and Baclha Prosad Singh v. Bed Kowar 
Roeri (2) were relied on. Narendrci Kumar Chose v. 

<Gora Chand Poddctr (3) could not be distinguished 
from the present case. Each case must, however, 
depend on its own merits. Pudmanund Singh 
Bahadur v. Baij Nath Singh (4) and Raj Narain 
Mitter v. Panna Chand Singh (5) were referred to. 

'The appellants did not reply. 

Cur. adv. vult. 

Sanderson C. J. This is an appeal from the 
judgment of Newbould J. whereby he affirmed the 
judgment of the first Appellate Court. 

The plaintiff’s claim was for Rs. 3,330 as arrears 
■of rent. The defendants pleaded that the rent was 
Rs. 3,315 per annum and that the further sum of Rs. 15 
claimed by the plaintiff was in the nature of an abivab 
and was not recoverable. 

It appears that in 1883 a kahuliat was executed by 
Ram Saran Biswas, the predecessor in interest of the 
defendants, in favour of one Roy Dhanpat Singh 
Bahadur, who subsequently sold the medial to the 
plaintiff. 

{(1) (1885) I. L. R. 11 Calc. 175 ; (3) (1906) I. L. R. 33 Calc. 633. 

(1889) I. L. R. 17 Calc. 131. (4) (1888) 1. L R. 15 Calc. 828. 

i2) (1890) I. L. R. 17 Calc. 726. (5) (1902) I. L. R. 30 Calc. 213. 
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In this kabuliat the annual rental is stated to he 
Rs. 3,315-4, hut it was further provided hy the docu- 
ment that the defendants’ predecessor should pay in 
the month of Bhadra every year the sum of Rs. 15 
in respect of a Thakur. The words of the clause 
according to a translation, which was agreed upon hy 
the learned vakils who argued the case, were as- 
follows : — 

“ Besides this I shall continue to pay in the month 
of Bhadra of every year the sum of Rs. 15 as the 
mamuli (usual) for the Issmar Thakur at your house 
at Azimganj. If I fail to pay the aforesaid sum 
amicably then you shall deduct the same from the 
money remitted hy me as the rent or sue for the 
amount along with or separately from the arrears of 
rent. I shall not take objections thereto.” 

The clause relating to the annual rental was near 
the beginning of this document, and the clause 
relating to the Rs. 15 was near the end of the 
kabuliat. 

A schedule setting out ‘details of instalments’’ 
was attached to the kabuliat. Therein the total jama 
was stated to he Rs. 3,3L5-4 and neither any of the 
monthly instalments nor the total included the 
payment of Rs. 15 in respect of the Thakur. 

The learned Judge held that the sum of Rs. 15 
could not be regarded as part of the rent but must 
be regarded as an irrecoverable abwab. From this 
decision the appeal has been brought. 

It was argued on behalf of the appellant that the 
learned Judge’s decision was wrong and that the 
Rs. 15 was recoverable because the liability to pay 
it was created at the same time as the patni, and in 
the same document, that the agreement to pay Rs. 15 
was part of the consideration for the grant of the 
patni, that the said sum was neither an arbitrary 
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nor an indefinite cess within the meaning o£ section 3 
of Regulation V of 1812 and that being so and the 
sum of Rs. 15 being part of the consideration for the 
patni, it could not be an abwab. 

On the other hand, it was argued on behalf of the 
defendants that the sum of Rs. 15 was not part of 
the rent and was not money payable Tor the use and 
occupation of the land, but was a sum which was 
stipulated and understood by the parties as being 
additional to the rent and was therefore an abwab , 
even though the sum itself was not indefinite and 
though the clause relating to the payment thereof was 
definite. 

The kabuliat was executed in 1883 and it was 
agreed by both sides that the matter was governed by 
section 3 of Regulation Y of 1812. The words of the 
section are as follows : — 

“Such parts of Regulation VIII, 1793, and of 
Regulation IV, 1794, as require that the proprietors of 
land shall prepare forms of pottaJis , and that such 
forms shall be revised by the Collectors, and which 
declare that engagements for rent contracted in any 
other mode than that prescribed by the Regulation 
in question, shall be deemed to be invalid, are like- 
wise hereby rescinded : and the proprietors of land 
shall henceforward be considered competent to grant 
leases to their defendant talookdars. under-farmers 
and ryots and to receive correspondent engagements 
for the payment of rent from each of those classes 
or any other classes of tenants, according to such 
form as the contracting parties may deem most con- 
venient and most conducive to their respective 
interests. Provided, however, that nothing herein 
contained shall be construed to sanction or legalize 
the imposition of arbitrary or indefinite cesses, 
whether under the denomination of abwab, mathote. 
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or any other denomination. All stipulations or 
reservations of that nature shall be adjudged by the 
Courts of Judicature to be null and void : but the 
Courts shall notwithstanding maintain and give effect 
to the definite clauses of the engagements contracted 
between the parties, or in other words, enforce pay- 
ment of such sums as may have been specifically 
agreed upon between them.” 

There is no definition of the term abwab in the 
Regulation, but for the appellants it was argued that 
the ’ accurate definition of the term abwab was that 
which was approved by O’Kinealy J. in his judgment 
in Badha Prasad Singh v. Bal Kowar Koeri (1) as 
follows -. — 

“The term is particularly used to distinguish the 
taxes imposed subsequently to the establishment of 
the asul or original standard rent in the nature of 
addition thereto. In many places they had been con- 
solidated with the asul and a new standard assumed 
as the basis of succeeding impositions.” 

That being the meaning of the word, it was urged 
that it would not be applicable to the payment of 
Rs. 15 in this case : for it was agreed between the 
parties at the time the original rent was agreed, and 
in the very document by which the rent was reserved: 
and that inasmuch as the sum in question is neither 
arbitrary nor indefinite, and w T as part of the consi- 
deration for the patni, it can be recovered even though 
it cannot strictly be said to be part of the ‘rent’ agreed 
upon . 

To this argument the respondents reply that unless 
it was part of the ‘ rent ’ or understood and agreed 
by the patties to be part of the ‘ rent ’ properly so 
called it cannot be recovered, and the}" rely princi- 
pally upon two cases — first, a Full Bench decision in 
(1) 1890) I. L. R. 17 Calc. 726, 759. 
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Chulhctn Mahton v. Tilukdari Singh (1) and a decision 
of the Judicial Committee of the Privy Council in the 
same Case ( 2) and, second, Jttadha Prosad Singh v. 
Bal Koivar Ko»ri (3). 

In my judgment, the actual decisions in these cases 
do not cover this case, though expressions of opinion 
in some of the judgments of the learned Judges in this 
Court are certainly material. 

In the case of Tilukdari Singh v. Chulhctn Mahton 
(2), the items in dispute were claimed as abivabs and 
the Judicial Committee’s decision was, that the High 
Court was right in holding them to be abivabs and 
that if they were payable at the time of the Permanent 
Settlement they ought to have been consolidated with 
the rent under section 54 of Regulation Y1II of 1793 
and not being so consolidated they could not be 
recovered : and if they were not payable at the time 
of the Permanent Settlement, they would come under 
the description of new abivabs in section 55 and so 
would be illegal. 

There was no written agreement, as in this case, 
providing for the payment of a definite sum, made at 
the same time as the agreement for rent, and the 
Judicial Committee did not decide the point now- 
before us. 

In the Full Bench case of Radha Prosad Singh v. 
Bal Koivar Roeri (3) the reference was : — 

“ Whether the portions of the claim that are object- 
ed to as coming under the denominations of sarak , 
nej, and khuruch are illegal cesses, or whether they 
. are recoverable as rent by reason of their having been 
paid for a long time along with the rent and without 
any specification in the rent receipts ?” And the Court 
held that the, amounts sued for under the head of 

(1) (1885) I. L. It 11 Calc. 175. (2) (1889) L L. R. 17 Calc. 131. 

(3) (1890) I. L. E. 17 Calc. 726, 759, . 


267 

1917 

Buoy 
Singh a 
Dudhuru 
v. 

Krishna 

Behari 

Biswas. 

Sanderson 
C. J. 


INDIAN LAW REPORTS. [YOL. XLV. 


Bijoy 

SlNGHA 

Dudhueia 

V. 

Kbishna 

Behabi 

Biswas. 

Sanderson 
0. J. 



sarak, nej and klmruch were cibivabs and not 
recoverable. 

The point now before ns was not involved in this 
decision. 

In this case, however, the judgments were of an 
elaborate nature and entered upon a consideration of 
the subject of the recovery of abwabs, much of which 
was not necessary for the decision as was pointed out 
by O’Kinealy J. at page 742. 

The opinions of these learned Judges, however, 
even though not strictly necessary for the decision of 
the case, must carry great weight and the majority 
seem to have come to the conclusion that the last 
four lines of section 3 of Regulation V of 1812 referred 
to the ground rent of the permanent settlement, con- 
firming in this respect Mitter J.’s opinion in Chullian 
Mahlon v. Tilukdari Singh (1), where he said “this 
provision refers only to the amount which is by the 
contract fixed ‘ as the rent payable to the landlord.’ ” 

This is the view as to the construction of the 
section which seems to have been acted upon in this 
Court since 1885 and whatever one’s own views might 
have been, if the matter were free from Judicial 
opinion, I do not think it would be right for us sitting 
in a Division Bench of this Court to depart from a 
construction which has been adopted for so many 
years. 

In jRadha Prosad Singh v. Bal Kowar Koeri (2), 
Petheram C.J., however, went further and expressed 
his opinion as follows — 

“ By this judgment I understand the Privy Council, 
while affirming that of the High Court, to go beyond 
it and to hold that under the Regulations nothing 
could be recovered for the occupation of land, except 
one sum which must include everything which was 

(1) (1885) I. L. R. 11 Calc. 175, 184. (2) (1890) I.L.R. 17 Calc. 726, 739. 
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payable for such occupation arrived at either by 
agreement or by some judicial determination between 
the parties, and that any contract, whether expressed 
or implied, to pay anything beyond that sum, under 
any name whatever, for or in respect of the occupation 
of the land, could not be enforced,” and he emphasizes 
the point by declaring at page 740 that the judgment 
of the Privy Council decided “that nothing can be 
recovered from the tenant except the one sum fixed as 
the rent of the land.” 

On the other hand, Chose J., at page 767, interpreted 
the decision of the Privy Council as follows : — 

“ I do not understand that they intended to go any 
way beyond what Mr. Justice Mitter said in his judg- 
ment, and to lay down, as it is said they did lay 
down, that nothing, save and except one sum, includ- 
ing every item of payment, could be recovered as 
payable for the occupation of land; and that an agree- 
ment to pay anything beyond that sum, although it 
might be a lawful consideration for the lease, could 
not be enforced. It appears to me that if in any given 
case the Court finds that any particular sum specified 
in the lease, or agreed to be paid, is a lawful considera- 
tion for the use and occupation of any land, that is 
to say, if it is really part of the rent, although not 
described as such, it would be justified in holding that 
it is not abiuab, and is recoverable by the landlord.” 

It is to be noticed that the interpretation placed, 
upon the Privy Council’s judgment by Petheram C.J. 
has not been followed in this Court, as for instance, 
Kumar Kalanand Singh v. Eastern Mortgage Agency 
Ld. Co. (1). In that case it was agreed that the lessee 
should pay a fixed sum of Rs. 4,310 of which Rs. 4,300 
was described as jama, Rs. 5 as salami towji, and 
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It is to be noticed that the sum fixed for rent was 
Rs. 4,300 and the other two sums could not be called 
rent in the strict sense, yet it was held that they 
could be recovered on the ground that the payment 
of the specific sums was provided for and agreed upon 
in the lease creating the tenancy, and that the stipula- 
tion for such payment was not a stipulation or 
reservation for the payment of arbitrary or indefinite 
cesses but were in the language of section 3 of Regula- 
tion Y of 1812 a definite clause in the engagement 
contracted between the parties which should be 
maintained and given effect to : and that in fact the 
two sums then in question, though not described in 
the lease as rent, were in reality part of the considera- 
tion for which the tenancy was created, and part of 
the rent agreed to be paid [see the judgment in that 
case at page 85]. 

There are other cases in which the interpretation 
given by Petheram C.J. to the decision of the Privy 
Council in Radha Prosad Singh v. Bal Koivar 
Kneri (1) has not been followed, e.g., Assanulla Khan 
Bahadur v. Tirthabashini (2), Mathura Prasad v. 
Tota Singh (3) and TJpendra Lai Gupta v. Meheraj 
Bibi(±). In the first of these cases it was argued by 
the vakil for the respondents that the mere fact of the 
amount claimed on account of Chowkidari tax not 
being consolidated with what was called the Patni 
rent, but being kept separate, was enough to render 
it an abwab and therefore not recoverable, and 
Tilukdari Singh v. Chulhan Mahton (5) and Radha 
Prasad Singh v. Bal Koivar Koeri (1) were cited as 
authorities for the proposition. The learned Judges, 

(1) (1890) I. L. R. 17 Calc. 726, 739. (4) (1916) 21 C. W. N. 108. 

(2) (1895) I. L. R 22 Calc. 680, 688. (5) (1889) I. L. R. 17 Calc. 131. 

(3) (1912) I. L. R. 40 Calc. 806 ; 

16 C. L. J. 296. 


YOL. XLV.] CALCUTTA SERIES. 


272 


however, though they said that there vrere passages 
in some of the judgments delivered in these cases, 
which, taken alone, might appear to lend support to 
the respondents’ contention, did not adopt the argu- 
ment. 

It seems, therefore, that the rule which has been 
followed in thi3 Court is, that each case must depend 
upon the proper construction of the contract before 
the Court, and if upon a fair interpretation of the 
contract it can be seen that a particular sum is 
specified in the contract, or agreed to be paid as the 
lawful consideration for the use and occupation of 
the land, i.e., if it is really part of the rent, although 
not described as such, the landlord can recover it ; 
and I apply this rule to the present case. It is neces- 
sary, therefore, to consider the nature of the payment 
which is in question. 

It is a yearly payment for the Isswar Thakur at 
the lessor’s house at Azimganj and the nature of it 
is shown by the fact that the plaintiff, who is the 
assignee of the lessor, has nothing to do with the 
Thakur at Azimganj and does not maintain it in any 
way. 

Further, the clause relating to the payment of the 
sum of Rs. 15 and to its recovery is couched in teims 
which lead me to think that this payment cannot have 
been intended by the parties to be part of the rent or 
to be payable in respect of the use and occupation of 
the land : in addition to this there is the absence of 
any reference to this sum in the details of the 
instalments at the end of the document, and on the 
true construction of the terms of the lease I have come 
to the conclusion that this sum of Rs. 15 was not 
intended by the parties to be part of the consideration 
for the use and occupation of the land or as part of the 
rent and, therefore, is not recoverable. Consequently, 
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in my judgment, this appeal should be dismissed with 
costs. 

N. R. Chatterjea. J. The question involved in 
this appeal is whether a sum of Rs. 15, which was 
agreed upon to be paid by a permanent tenure-holder 
under a kabuliat as the ‘ mamuli for the Isswar 
Thakur at the house, of the zemindar is or is not an 
abwab. The kabuliat was in respect' of a patni tenure 
and was executed in the year 1882. The rent of the 
patni was fixed at Rs. 3,315-1. In a subsequent clause 
it was stipulated “ Besides this, I shall continue to 
pay in the month of Bhaclra for every year the sum of 
Rs. 15 as the mamuli for the Isswar Thakur at your 
house at Azimganj. ” In the details of instalments 
the total rent was stated to be Rs. 3315-4-0 which was 
distributed into 12 monthly instalments specified 
in the lease, and did not include the said sum of 
Rs. 15 which was made payable only once, in the 
month of Bhadra every year. The sum of Rs. 3,315-4 
is referred to throughout the kabuliat as the rent, 
and the Rs. 15 as already stated, was neither 
described nor treated as part of the rent in any part 
of the kabuliat. Then it was provided that if the 
palnidar failed to pay the said sum of Rs. 15 amicably 
the zemindar would be entitled to deduce the said 
amount from the money which might be remitted 
by the patnidar as the rent , or realise the amount 
along with the arrears of rent, or separately by 
instituting suits, thus clearly distinguishing the 
said sum of Rs. lo from the rent. 'These provi- 
sions would have been wholly unnecessary, had 
the sum of Rs. 15 been part of the rent. There is 
no doubt, therefore, that the sum of Rs. 15 did not 
form part of the rent, nor was it treated as part of the 
rent. 
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It is contended on behalf of the appellant that the 
said sum of Rs. 15 formed part of the consideration for 
the patni lease and is therefore recoverable. But in 
the first- place I do not think the said sum is part of 
the consideration for the patni. The sum was agreed 
to be paid as a customary present to the deity at the 
house of the then zemindar, Dhanpat Singh. The 
plaintiff is an assignee of Dhanpat and he has nothing 
to do with the Thakur at Azimgunj which is main- 
tained by the sons of Dhanpat the original lessor. 
The “ mamuli for the Isstvar Thakur ,” I think, cannot 
be claimed by the plaintiff as it was not money pay- 
able on account of the use and occupation of the land. 
In the next place, even assuming that it did form part 
of the consideration for the use and occupation of the 
land, I am of opinion that it cannot be recovered as it 
did not form part of the rent. 


It is contended on behalf of the appellant that if a 
specific sum which is neither uncertain nor indefinite is 
agreed upon to be paid in the lease creating the tenancy 
as part of the consideration for the use and occupation 
of the land, the stipulation to pay such a sum is not 
void and must be given effect to, and reliance is placed 
on the provision of section 3 of Regulation V of 1812 
(which is the law applicable to the present case) and 
certain decisions of this Court. Now, section 3 of that 
Regulation runs as follows “ Such parts of Regula- 
tion VIII of 1793 and of Regulation IV of 1791 as 


require that the proprietors of land shall prepare 
forms of pottahs, and that such forms shall be revised 
by the Collectors, and which declare that engagements 
for rent contracted in any other mode than that 
prescribed by the Regulation in question, shall be 
deemed to be invalid, are hereby rescinded : and the 
proprietors of land shall henceforward be considered 
competent to grant leases to their dependant 
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talookdars, under-farmers and raiyats and to 9 * receive 
corresponding engagements for the payment of rent 
from each of those classes, or any other classes of 
tenants, according to such form as the contracting 
parties may deem most convenient and most conducive 
to their respective interests. Provided, however, that 
nothing herein contained shall be construed to sanc- 
tion, or legalize the imposition of arbitrary or indefinite 
cesses, whether under the denomination of abwab-, 
maihote , or any other denomination. All stipulations, 
or reservations of that nature shall be adjudged by the 
Courts of Judicature to be null and void : but the 
Courts shall notwithstanding maintain and give effect 
to the definite clauses of the engagements contracted 
between the parties, or, in other words, enforce pay- 
ment of such sums as may have been specifically agreed 
upon between them.” It will be seen that the section 
clearly prohibits the imposition of arbitrary or 
indefinite cesses “ whether under the denomination 
of abwab, mathote or any other denomination.” It 
is true that the concluding portion of the section 
says : “.The Court shall notwithstanding maintain 
and give effect to the definite clauses of the engage- 
ments contracted between the parties, or, in other 
words, enforce payment of such sums as may have 
been specifically agreed upon between them..” But 
I think that does not mean that the Court is to en- 
force payment of every sum which is not indefinite 
and which may have been specifically agreed upon 
between the parties. If that is the meaning of the 
section, a stipulation to pay a fixed sum (in addition 
to the rent) expressly described as abwab or mathoie 
if specifically agreed upon in the contract creating 
the tenancy must be enforced. It may be said that an 
abwab or mathote is, an arbitrary cess and is ex- 
pressly prohibited by the section, and, therefore. 
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cannot be recovered even if specifically agreed upon. 
But the section prohibits the imposition of cesses not 
only under the denominations of abwab or mathote, 
but of ‘ any arbitrary or indefinite cess’ under ‘any 
other denomination.’ 

The concluding portion of section 3 of Regula- 
tion V of 1812 came up for consideration before 
the Full Bench in the case of Chulhan Mahton v. 
Tilukdari Singh (1), and Mitter J. (Tottenham and 
Pigott JJ. concurring with him) referring to the last 
four lines of the section observed at p. 184 of the re- 
port : — “ This provision, it seems to me, refers only 
to the amount which is by the contract fixed as the 
rent payable to the landlord. The section in question 
provides mainly that the proprietors of land shall 
thenceforth be competent to grant leases to ryots 
etc., to receive corresponding engagements for the 
payment of rent from them. Having regard to the 
words of the section in question, I think the words 
‘ sum specified’ refer to the amount of the rent speci- 
fied.” It is true the question referred to the Full 
Bench was whether certain items over and above the 
rent described in the zemindari papers and in the 
plaint as abwabs were legally recoverable. One of 
the arguments, however, before the Court was that, 
as there was a ‘ contract’ between the parties for the 
payment of the sums claimed in that case, under the 
latter portion of section 3 of Regulation Y of 1812 
the plaintiffs were entitled to recover them. So that 
the construction of that section came up for considera- 
tion before the Full Bench. On appeal, the Judicial 
Committee, no doubt, affirmed the decision in that 
case upon a consideration of the provisions of sec- 
tions 54 and 55 of Regulation VIII of 1793 and held 
that if the a bwabs claimed, existed at the time of the 
(1) (1885) I. L. E. 11 Calc. 175. 
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Perm.an. 311 t Settlement, they ought to have been con- 
solidated with the rent under section 54 of that 
Regulation, and if they were not payable at that time, 
they would come under the descriptions of new 
abwabs under section 55, and, therefore, could not be 
recovered. But their Lordships did not disapprove 
of the view taken by the Pull Bench as to the con- 
struction to be placed on section 3 of Regulation V 
of 1812. 

A similar view was taken by the Full Bench in the 
case of Radha Prosad Singh v. Bal Kowar Koeri (1). 
The question in that case was whether certain cesses 
under the denomination of sarak, nej and khuruch 
which had been paid for a long time along with the 
rent and without specification in the rent receipts 
were recoverable. They were not agreed upon to be 
paid by any written engagement at the creation of the 
tenancy or as part of the rent, and appear to have been 
subsequent impositions. But the correctness of the 
decision in Pudmanund Singh Bahadur v. Baij Nath 
Singh (2) having been questioned in the order of 
reference, the provisions of section 3 of Regulation V 
of 1812, were considered by the Pull Bench in dealing 
with the question of abwabs, and the opinion of the 
learned Judges is certainly entitled to great weight. 
O’Kinealy J. (Prinsep and Pigot JJ. agreeing with 
him) observed at page 752 : “ By section 2 of Regu- 
lation XVIII of 1812, the proprietors wer8 empowered 
to grant leases of any form of rent, and by section 3 of 
Regulation V of 1812 they were empowered to receive 
from the tenants 1 corresponding engagements for the 
payment of rent,’ and it only. No further power was 
given. And as if to make the distinction between 
cesses and rent, the- former are referred to as paid 
under stipulations or reservations, the latter under 

(1) (1890) I. L. R. 17 Calc. 726. (2) (1888) I. L. R. 15 Calc. 828. 
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engagements, and it was the engagements for the pay- 
ment of re at, and not the stipulations for cesses, that 
were to be enforced. It was not the intention of the 
framers of this Regulation to allow the parties to con- 
tract for anything. in money or in kind not then known 
as rent, and when they describe abwabs and mathoUs 
as arbitrary or indefinite they were only using words 
applied to these assessments from 1772. Bearing this 
in mind, a comparison of the latter portion of this sec- 
tion with sections 54 and 57 of Regulation VIII of 1793 
shows that the vrords ‘ specifically agreed ’ in Regula- 
tion V of 1812 are the same as ‘ specifically stated ’ in 
section 57, and refer to the one specific sum of section 54 
in the Permanent Settlement. They have no reference 
to cesses. This is the view taken by the Full Bench in 
Chulhan Ma Mon’s case (I), where it is said that the 
last four lines of section 3 of Regulation V of 1812 
refer to the ground rent in the Permanent Settlement.” 

We have been referred to certain observations of 
Banerjee, J. in the case of Assanulla Khan v. Tirtha- 
bashini (2) in support of the appellant’s contention. 
The amount objected to in that case was chowkidari 
cess which the palnidar agreed to pay to the zemin- 
dar. The agreement to pay chowkidari tax by a 
patnidar, as pointed out in that case, could not possi- 
bly be considered as a stipulation to pay- an arbitrary 
or indefinite cess in the nature , of , an abwab within 
the meaning of section 3 of the Regulation. It is 
true, Banerjee J., (in referring to the fact that the 
majority of the leaimed Judges in the Full Bench case 
of Radha Pros a cl Singh(B ) took the same view of Regu- 
lation V of 1812 as was taken by the Fuli Bench in 
Chulhan Mahton’s case) observed that the “ majority 
of the Full Bench in the former case based their 

(1) (1885) I. L. R. 11 Calc. 175. (2) (1895) I. L. R. 22 Calc. 68Q. 

(3) (1890) I. L. R. 17 Calc. 726. 


I JOY 
SlNGHA 

Dudhuria 

■ V 

Krishna 

Behaiu 

Biswas. 

Chatterjea 

J. 


278 


INDIAN LAW REPORTS. [VOL; XLV. 




! > 




I 

1 
f ' 

, 

I H 


1917 

Bijoy 

Singha 

Dudhuria 

i ( 

Krishna 

Behabi 

Biswas. 

Chatterjea 

J. 


ill- 
q I 


conclusion that Pudmanund’s case (1) was wrongly 
decided, not upon the ground that the items there 
claimed and allowed, were kept separate from the 
amount styled the rent and were therefore, not recover- 
able, but upon the ground that they were from their 
very nature no part of the ground-rent the items being 
salami and tehivari.” But that involves a distinction 
between rent and cesses; and Banerjee J. himself in 
the case of Sreekanta Per shad Hajari v. Ir shad All 
Sarkar (2) disallowed the “price of presents and 
unpaid labour” in addition to the rent stipulated for 
in the kabuliat on the ground, among others, that 
they were dealt with separately from the actual rent 
in the kabuliat. 

The construction of section 3 of Regulation Y of 
1812 now put forward on behalf of the appellant was 
distinctly set up in the case of Pudmanund Singh 
Bahadur v. Baij Nath Singh (1). That was also a 
case of a permanent tenure and the tenant agreed to 
pay a certain fixed sum as rent and also certain other 
items designated salami and tehivari in the contract 
creating the tenancy. Tottenham and Ghose JJ. held 
that they were not illegal cesses within the Full 
Bench Ruling of Chullian Mahton\ v. Tilukdari 
Singh (3) not being uncertain and arbitrary in their 
character, but specific sums which the tenants agreed 
to pay to the landlords and the payment of which no 
less than the payment of rent itself, formed part of 
the consideration upon which the tenancy was 
created, and which were in fact part of the rent agreed 
to be paid, although not so described; they were 
recoverable therefore under Regulation Y of 1812. 
In the Full Bench case of Radha Prosad Singh v. 
Bal Koivar Koeri (4), however, Ghose J., although he 

(1) (1888) I. L. R. 15 Calc. 828. (2) (1894) 16 C. L. J. 225. 

(3) (1885) I. L. R. 11 Calc. 175. (4) (1890) I. L. R. 17 Calc. 726. 
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repeated the same observations, said at page 768 with 
reference to the opinion expressed in Pudmanund' s 
Case (1) as follows “ And I may here observe that 
it was not intended thereby to hold that anything 
.that is not arbitrary and indefinite is recoverable, 
although it may not be part of the rent. In 
that case, both the elements were supposed to be 
present, viz., that the items in question were not of 
an arbitrary or indefinite character; and, secondly, 
they formed part of the rent agreed to be paid. T am, 
however, bound to say that having since more care- 
fully considered the subject, I have come to the 
opinion that we were not right in holding that the 
items of tehivari and salami were part of the rent 
■stipulated to be paid under the lease. They were, 
I now think, ahwabs.” So that according to the 
opinion of the Judges in the two Full Bench cases 
(in-cluding Ghose J. himself) it is only the rent* and 
not any other item, though neither indefinite nor 
arbitrary, and thougli agreed upon to be paid in the 
written engagement, which can be recovered under, 
the Regulation, and the contrary view taken in Pud- 
manund Singh's Case (1) was dissented from. 

The question, therefore, is what is the rent which 
is recoverable under the Regulations? Is it the single 
item which may be called the rent proper, or does it 
include any other item which is consolidated with 
it and agreed upon by the parties as the ‘rent’? 
In Radha Prosad’s Case (2) Petheram C. J. was of 
opinion that the Judicial Committee in Chultan 
' Mahton’s Case (8), while affirming the judgment of 
the High Court, went beyond it and held that, “under 
the Regulation nothing could be recovered except 
one sum which must include everything which was 

(1) (1888) I. L. R. 15 Calc. 828. (2) (1890) 1. L. R. 17 Calc. 726. 

(3) (1885) I. L. R. 11 Calc. 175. 
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payable for such occupation arrived at either by 
agreement or by some judicial determination between 
the parties, and that any contract, whether expressed 
or implied to pay anything beyond that sum, under 
any name whatever, for or in respect of the occupa- 
tion of the land, could not be enforced.” O’Kinealy J. 
also (as stated above) observed with the concurrence 
of two other Judges that it is only one specific sum,, 
being the “ ground- rent ” of the Permanent Settlement 
which can be recovered. The view, however, that 
nothing beyond “ one sum” can be recovered has not 
been followed in the subsequent cases unless the 
expression “ one sum ” was meant to include a conso- 
lidated sum agreed upon as “ the rent ” though 
consisting of more items than one. In all the subse- 
quent eases the distinction which has been drawn is 
that between the sum agreed upon as “ the rent” (i.e., 
the amount which is fixed by the contract as the rent) 
and sums not so agreed upon and the decisions proceed 
upon the view that more items than one may constitute 
the rent if it appears from the lease that more items 
than one have been treated by the parties as part of and 
included in the “ rent ’ and described as such in the 
lease. It is unnecessary to go into all these cases in 
detail. Where a lease provides for payment of a fixed 
sum as rent and also provides for the payment of 
certain other fixed sum apart from the rent (for 
instance as the price of certain articles) such amount 
has been held to be an abwab though stipulated to be 
paid by the written contract creating the tenancy and 
though the amount payable is not indefinite ; and in 
determining whether such item did or did not form 
part of the rent, the fact that it has been stipulated to 
be paid separately from the rent, and also the fact that 
it is not included in the instalments of the rent have 
been considered as having material bearing on the 


I ?jiH- .. . 

" , , ; Jii; 'It'-* i 


VOL. XLV.] 


CALCUTTA SERIES. 


281 


question. For instance in the case of Badha Charan I9 i7 

Bay Chowdhury v. Golak Chandra Ghose Cl) a fixed buoy 

amount mentioned in a lease as payable annually for 

" Dtohuria 

collection charges, which together with the rent was v. 
described as the jama and which was included in the bebaiu A 
kistbandi , the total being referred to as the rent, was Biswas. 
held not to be an abwab. On the other hand, a certain qhattkrjea 
sum stipulated to be paid for Is oar Puja [Karen dra J. 

* Kumar Ghose v. Gora Chand Poddar (2)] or as holi 
salami [ Bepin Behdry Milter v. Prokash Chandra 
Sarkar (3)] or as the price of presents and unpaid 
labour [Sree Kanta Prashad Hajari v. Irshad Ali Sar 
kar (I)] or as price of husk [Mathura Prosad v. Tota 
Singh (5) and Kalar Singh v. Mathura Prosad (6) ] 
where the sum was treated in the kabuliat separately 
from the rent or was not included in the kistbandi 

9 . 

was held to be an abwab. In all these cases, there was 

| ' ' . ■ • 

a written engagement at the creation of the tenancy, 
and there was express stipulation to pay a specific 
sum of money which was nob uncertain or indefinite 
and yet it was held that the sum did not form part of 
the rent bat was an abwab , and could not be recovered . 

Some of these cases relate to ryati holdings and 
not to permanent tenures. But so far as the ques- 
tion whether the additional sum claimed under the 
kabuliat was or was not an abwab , is concerned, 
there is no difference between a ryati holding and a 
' permanent tenure. 

\ The latest cases on the point a re Kumar Kalanand 

j ^ Singh v. Eastern Mortgage Agency , Ltd., • Co. (7), and 

| Upendra Lai Gupta v. Meheraj Bibi (8). In the first 

f (1) (1904) I. L. R. 31 Calc. 834. (5) (19 12) I. L. R. 40 Calo. 806 ; 

I (2) (1906) I. L. R. 33 Calc. 683. 16 C. L. J. 296. 

! (3) (1910) 13 C. L. J- 148. (6) (1913) 19 C. L. J. 402. 

j (4) (1894) 16 C. L. J. 225. (7) (1913) 18 C. L. J. 83. 

§ (8) (1916) 21 C. W N. 108. 

I • 
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case a permanent tenure was created by a lease dated 
31st January, 1874, and in tlie lease it was specifically 
provided tlxat the lessee should pay to the lessor year 
by year a fixed sum of Rs. 4,310, of which the sum of 
Rs. 4,300 was described as jama and Rs. 10 as salami 
and teh'vari. Chitty and Teunon JJ. held that they 
were not abivabs as they were specific sums provided 
and agreed upon in the lease creating the tenancy, 
and such stipulation was not for the payment of 
arbitrary or indefinite cesses but in the language of 
section 3 of Regulation V of 1812 is “ a definite clause 
in the engagement contracted between the parties,” 
which should be “maintained and given effect to.” 
The learned Judges were of opinion that the two 
sums in question though not described in the lease 
as rent were in reality part of the consideration for 
which the tenancy was created and part of the rent 
agreed to be paid. In Upendra Lai Gupta v. Meheraj 
Bibi (1), a sum of Rs. 3-1-0 described as “ enhanced 
rent” for collection charges together with the rent 
proper was fixed as the total rent, the details of the 
Jcistbandi dealt with the whole amount including the 
said sum of Rs. 3-1 and the total amount was through- 
out referred to as the rent. It was under these 
circumstances that the amount was held to be part of 
the rent and not an abwab in accordance with the 
view taken in the previous decisions on the point 
since Radha Prosad’s Case (2), The case of Kumar 
Kalanand (3) was referred to in the judgment (to 
which I was a party) as the learned Judges in that 
case had held upon a construction of the kabuliat 
(the terms of which were not folly set out in the 
report) that the two items were “part of the rent” 
agreed upon to be paid. If, however, the learned 

(1) (1916) 21 C. W. N. 108. (2) (1890) J. L. R. 17 Caic., 726. 

(3) (1913)18 0. L. J. 83. 
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Judges took the same view, as had been taken by 19 17 
Tottenham and Ghose JJ., in Pudmanund’s Case (1) buoy 
(in which the very same items salami and tehuari Singha 
were in dispute) it is opposed to the view taken not v . 
only by the majority of the Full Bench (and in a 
manner by Ghose J., himself as stated above) in Biswas. 


JRadha Prosad’s Case (2), and in Chulhan MahtorCs CHATTEliJEA 
Case (3), but in all the cases decided subsequently. J- 

-• The actual decision in Upendra LaVs Case (4), 

proceeded upon the ground that the sum objected to 
was part of the rent. The expression “ consideration 
for the lease” used in the judgment were qualified by 
the words “ and part of the rent,” and these words 
were repeated more than once in our judgment. It 
was not meant that any consideration for the lease 
mentioned in the kabuliat creating the tenancy is 
rent and not an abivab. Any sum agreed upon to be 
paid as ‘ rent ’ is consideration for a lease, but for the 
purpose of deciding the present question every consi- 
deration for a lease is not necessarily ‘ rent ’ within 
the meaning of section 3 of the Regulation, and 
anything which is prohibited by statute cannot be 
said to be lawfully payable. In fact the distinction 
between what upon a construction of a lease is rent 
and a sum not treated nor described as rent but which 
may have been agreed upon to be paid by the kabuliat 
was recognised in that judgment, as the reference to 
the several cases cited show [though the fact that 
such a distinction was not observed by Garth C. J. in 
Mahomed Fayez Chowdhry v. Jamoo Qazee (5) was 
overlooked in citing that case] and the judgment was 
in fact founded upon that distinction, though not 
clearly expressed. The observation that since the 

(1) (1888) I. L. R. 15 Calc. 828. (4) (1916) 21 C. W. N. 108. 

(2) (1890) I. L. R. 17 Calc. 726. (5) (1882) I. L. R. 8 Calc. 730. 

(3) (1885) I. L. R. 11 Calc. 175. 
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1917 Fall Bench decision, the question has been treaied as 

Bijoy one of construction, “ although more items than one 

Dudhuria are described as constituting the rent,” was made with 
v. reference to the view taken by some of the Judges in 
Behae[ A padha Prasad's Case (1) that only one sum is rent and 
Biswas, the rest arc abwabs. What was meant to be said was 
Chatterjea ^ ^ ie * berQ other than the rent proper is consoli- 
J. dated with it and appears from a construction of the 
lease to have been included in and treated as part of 
the rent, so that the two items constitute the ‘rent’ 
agreed upon at the creation of the tenancy, then the 
mere fact that there are two items would not ma ke 
the item other than the rent proper an abwab. 

It is contended that the mere fact that a certain 
item is dealt with in the kabuliat in a separate clause 
or that it is not included in the instalments of rent 
ought not to make any difference in determining 
whether the item is or is not rent. But those facts 
have an important bearing upon the question of inten- 
tion of the parties to the contract. They show 
whether the parties intended to tx’eat a particular item 
as part of the rent agreed upon to be paid or as some- 
thing different from the rent, and those facts have 
accordingly been taken into consideration in all the 
cases decided since the Full Bench. 



The question whether a particular item is or is not 
rent, no doubt depends upon the construction of the 
lease in each case. But once it is held that a parti- 
cular item has not been agreed upon by the parties as 
the ‘rent’ nor described in the lease as such, the 
further question whether such sum, although it may 
form part of the consideration mentioned in the. 
contract, is recoverable or not must depend upon the 

on the 
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present case is concerned, the sum of Rs. 15 as 
Thakurbari Mamuli is not, for the reasons already 
stated, part of the rent. The sum, therefore, cannot 
be recovered, having regard to the provisions of 
Regulation V of 1812, and the cases decided on the 
point. I, accordingly, agree in dismissing the appeal. 

o. M. Appeal dismissed. 


LETTERS PATENT APPEAL. 

' '■ # 


Before MooJcerjee and Beachcroft JJ. 
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KAILASH CHANDRA DATTA 

v. 

PADMAKISORE RO Y.* 

Custom or Usage — Facts proving existence of custom or usage whether ques- 
tions of law — Actual proof thereof question of fact — Second Appeal. 

The question whether the facts found in any given instance prove the 
existence of the essential attributes of a custom or usage is a question of 
law which may be discussed in second appeal ; the question whether such 
a state of facts lias been proved by the evidence is merely a question of 
fact. 

Kakarla Ahbayya v. Baja Venkata Papayya Bao (1) dissented from. 

Appeal by Kailash Chandra Datta and others, the 
defendants, from the judgment of D. Chatterjee, J. 

The facts necessary for the purposes of this 
report are shortly these. In the two suits out of 
which these appeals arose the plaintiffs sued for 
the recovery of possession of , certain disputed 
lands transferred to the defendants by the tenants. 

“ Letters Patent Appeals Nos. 100 and 101 of 1914, in Appeals from. 
Appellate Decrees Nos. 4155 and 4156 of 1910. 

(1) (1905) I. L. R. 29 Mad. 24. 
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They pleaded that the lands in question constituted 

non-transferable occupancy holdings which could not, 

he so transferred without- the consent of the landlord 
and prayed for the ejectment of the defendant as 
trespassers. The defendants on the other hand relied 
upon the existence of a custom or local usage whereby 
they submitted the holdings were transferable without 
the landlord’s consent. On the 29th June 1909, the 
Court of first instance decreed the suits holding that 
“ the essence of a custom of transferability is that the 
transfer made to the knowledge of, but without the 
consent of, the landlord is valid and must be recog- 
nised by the landlord. The evidence on the record is 
quite insufficient to ■ recognise the test.” On appeal, 
the lower Appellate Court, on the 23rd July 1910, 
dismissed the appeals and confirmed the findings of 
the Court of first instance. The defendants, thereupon, 
preferred second appeals to the High Court. On the 
17th July 1914, D. Chatterjee J. dismissed the appeals 
holding that “the appeals were concluded by the 
findings of facts arrived at by the lower Appellate 
Court.” The defendants now preferred appeals under 
clause 15 of the Letters Patent. 

Dr. Jadu Nath Kanjilal (with him Babu, Birendra 
Chandra Das), for the appellants, relied upon section 
100 (a) and ( b ) of the Code of Civil Procedure, 1908, 
where the words “Some usage having the force of 
law ” occurred. The question as to the existence or 
otherwise of a local custom or usage having the force 
of law was not a mere question of fact, but a mixed 
one of law and fact. It was one thing to say that in 
proving a particular custom certain facts are found, 
but it was quite a different thing when the question 
arose whether the facts so found did or did not estab- 
lish a custom or usage having the force of law. In 
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the present case, the facts were quite sufficient to 
establish the custom hence it would be necessary to 
go into the evidence : Eranjoli v. Eranjoli (1), Kakarla 
Ahbayyaw Ecu' a Venkata Paptyya Ban ( 2 ). 

Babu Upendra Kumar Roy, for the respondents, s 
was not called upon. 

Cur. adv. vult. 

Mookerjee J. These appeals have been preferred, 
'under clause 15 of the Letters Patent, against the 
judgments of Mr. Justice Digambar Chatterjee in two 
suits for recovery of possession of land. The plaint- 
iffs alleged that the lands in dispute constituted non- 
transferable occupancy holdings and yet the tenants 
had transferred them to the defendants. The plaintiffs 
consequently prayed that the defendants might be 
ejected as trespassers. The defendants contended that 
the holdings were transferable by custom and local 
usage. Thereupon, an issue was raised in these terms •• 

whether rayati lands are transferable by usage and 
custom without the consent of the landlord.” The 
Court of first instance ruled, on the authority of the 
decision in .Peary Mohan Mukerj.ee v. Jote Kumar 
Maker jee (3), that to prove a custom or usage that, 
occupancy holdings are transferable in any locality, 
it is not sufficient to show simply that such holdings 
are sold in the village or neighbouring villages, as the 
essence of usage or transferability is that, transfers 
made to the knowledge of, but without the consent of, 
the landlord are valid and must be recognised by him. 
The Court examined the evidence from this point of 
view and came to the conclusion that it was quite 
insufficient to establish the alleged custom or usage. 
The Court held expressly that the evidence showed 

(1) (1883) I. L. R. 7 Mad. 3. (2) (1905) I. L. R. 29 Mad. 24. 

(3) (1906) 11 C. W. N. 83. 
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that the names of the transferees were not recorded 
in the office of the landlord unless a bonus was paid, 
and that even when bonus was offered by the trans- 
ferees to the landlord, the latter had the option either 
to accept or refuse the same. In this view, the Court 
decreed the suits. Upon appeal by the defendants, 
the Subordinate Judge confirmed the findings of the 
trial Court and held that the evidence did not go to 
show that occupancy holdings were transferable by 
custom or usage. With reference to instances of trans- 
fer adduced by the defendants, the Subordinate J udge 
observed that, as ruled in the case of Rajendra Kishore 
Adhikari v. Chandra Nath Butt (1), a growing usage 
of transferability was of no effect against the landlord 
and that the usage to be effective must have already 
grown up: Bazlul Karim v. Satis Chandra Giri (2). 
In this view, the Subordinate Judge dismissed the 
appeals. On second appeal to this Court, Mr. Justice 
Digambar Uhatterjee has held that the appeals were 
concluded by the findings of fact arrived at by the 
lower Appellate Court. On the present appeals, 
Dr. Jadu Nath Kanjilal has argued that the evidence on 
the record is sufficient to establish the existence of the 
alleged custom or usage of transferability, and he has 
invited us to read the whole of the evidence on the 
record. In support of the course we have been asked 
to adopt, reference has been made to the decisions in 
Eranjoli v. Eranjoli ( 3 ) and Kakarla Abbayya v. Rai’a 
Venkata Papayya Rao (4). 

We have the authority of the Judicial Committee 
for the proposition that a decision that an alleged 
custom is not established by the evidence on the' 
record is a decision on a question of fact. In the ease of 


(1) (1907) 12 G. W. N, 878. 
(2.) (1911) 13 C. L. J. 418 ; 
15 C. W. N. 752. 


(3) (1883.) I. L. R. 7 Mad. 3. 

(4) (1905) I. L. R. 29 Mad. 14. 
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Muhammad Kamil v. Imtiaz Fatima (1), the plaintiff 
contended that the rights of the parties were regu- 
lated by the Mahomedan Law of Inheritance ; the 
defendants set up a family custom whereby female 
heirs were excluded. The trial Court held that the 
alleged custom was not established by the evidence, 
and this conclusion was confirmed by the Judicial 
Commissioner on appeal. Sir Arthur Wilson observed 
that the existence of the custom was a question of fact, 
and as the Courts in India had concurred in their 
judgment as to this question, their Lordships saw no 
reason why they should not follow their usual practice 
of accepting concurrent findings of fact. Precisely 
the same language was used by Lord Collins in 
another case decided by the Judicial Committee : Anant 
Singh v. Durga Singh (2). There the question arose 
whether succession in a Hindu family was regulated 
by a special family custom or by the ordinary Mitak- 
shara Law. The Judicial Commissioners, disagreeing 
with the trial Court, held that the evidence adduced 
by the plaintiff was not sufficient to establish the 
special custom. The Judicial Committee held that the 
question involved was one of fact only, and they saw 
no reason whatever to differ from the opinion of the 
Judicial Commissioners. The view that the question 
as to the existence of a custom is a question of fact, is 
supported by numerous decisions of high authority 
in the English Courts. Thus, in Nelson v. Dahl (3), 
Sir George Jessel M.B., observed that the question 
whether there was a specified custom or usage in the 
Baltic wood trade was a question of fact and like all 
other customs it must be strictly proved. In William 
Postlethwaite v. John Freeland (4), Lord Blackburn 

(1) (1909) I. L. R. 31 All. 557. (3) (1879) 12 Ch. D. 568, 575. 

(2) (1910) I. L.R. 32 All. 363 ; (4) (1880) 5 App. Gas. 599, 61G. 

L. R. 37 I. A. 191. 
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(4) (1869) 11 W.E 348. 

(5) (1870) 13 W. R. 420. 

(6) (1896) I. L. R. 22 Bom. 430,437 
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1917 held that the question whether an alleged custom of 
T , the port was established by the evidence was rightly 

'cZZ left to the Jury. To the same effect is the decision 

Datta in Goodwin v. Robarts (1). Similarly, Ohannell J- 

Paotia- observed in Moult v. Halliday (2), that the question as. 
kisoreRov. to the exigterlce of a custom is a question of fact, and 
Mookebjkk ^ i s necessary to prove the custom in each case, until 
J ’ eventually it becomes so well-understood that the 
Courts take judicial notice of it. A similar view has 
prevailed in this Court for at least half a century,. 
Thus, in Hureehur Mookarjee v. Jadunath Ghose 
Jackson J. held that the question whether the disputed 
tenure was transferable by custom, was a question of 
fact on which the lower Court alone could pass a deci- 
sion and on which the High Court could not interfere 
on second appeal. To the same effect is the judgmen 
of Glover J. in Joykishen Mookerjee v. Doorga Naram 
Nag (4). Again Kemp J. observed in Syed Aliv. Gcpal 
Bass (5), that a finding upon a question of custom after 
going into evidence was a finding on a question of fact 
with which the High Court could not interfere m 
second appeal. Precisely the same view was taken by 
Farran C. J. in Bai Shirinbai v. Kharshedji (6), where 
he ruled that sitting in second appeal, it was not open 
to the Court to arrive at an independent finding as to. 
whether the evidence established, as the Courts below 
concurrently held it did, the existence of a custom 
amongst Parsis which validated and rendeied binding 
marriages contracted between children of tender age. 

But, although the question of the existence of an 
alleged custom is a question of fact,, it is conceivable 
that the decision may involve an error of law so as to. 
justify the interference of the High Court in second 
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appeal. Thus, the decision is liable to attack in 
second appeal on the ground that irrelevent evidence 
has been received, as in Palcikdhari .Bai v. Manners 
(1) and Durga Char an v. Raghunath (2) or, that rele- 
vant evidence has been excluded, as in Dalglish v. 
Guzuffer Hassain (3) and Sariatullah v. Pran Nath 
(4). The decision may also be successfully attacked 
on the ground that there is no evidence of the alleged 
custom, or, as it is sometimes said, that the finding as 
to the existence of the custom is based on legally 
insufficient evidence : Pearg Mohan v. Jote Kumar( 5), 
Hashim v. Abdul (6) Ram Bilash v. Lai Bahadur 
(7). The decision may, again, be assailed on the 
ground that the facts found do not constitute evidence 
of the alleged custom : Durga Charan v. Raghu- 
nath (2 ffanamantamma v. Rami Beddi (8), Mira - 
bivi v. V May anna (9), Subhadra v. Tribhuban (10). 
The decision may, further, be liable to attack on the 
ground that in the determination of the question in 
controversy, legal principles or tests have been erro- 
neously applied, for instance, that the Court has not 
correctly appreciated the essential attributes of a cus- 
tom [M ahamaya v. Haridas (11), Desai v. Bawal (12), 
Prodyot v. or of a usage [Dalglish v. Guzuffer 

(3), Palakdhari v. Manners { 1)] or, has overlooked 
the distinction between a custom and a usage [Nelson 
v.Dahl (14)]. Consequently, the question, whether the 
facts found in any given instance prove the existence 
of the essential attributes of a custom or usage is a 
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(5) (1906) 11 C. W. N. 83. 

(6) (1906) I. L. R. 28 All. 698. 

(7) (1908) I. ,L. R. 30 All. 311. 


(8) (1881) 1. L. R.4 Mad. 272. 

(9) (1885) I. L. R. 8 Mad, 464. # 

(10) (1912) 15 I. C. 247. , . I * 

(11) (1914) I. L. R. 42 Calc. 455, 47!. 

(12) (1895) I. L.R. 21 Rom. 110. 

(13) (1909) 11 C. L. J. 209. 

(14) (1879) 12 Ch. D. 568, 575 
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1917 question of law, which may be discussed in second 

'Kailas h appeal. [ Durqa Gharan v. Raghunath (1), Lcilman 
Chandra v . Nandalal (2)]. Obviously, the question whether a 
L>A J_ TA custom is reasonable or valid, is a question of law: 

padma- Hurry Churn v. Nimai Chand (3), Gurai v. Kuar- 
SISORE Roy. mQni ^y Subject to these qualifications, it is plain 
Mqokep.jee tliat t ] ie mere question of sufficiency of the evidence 
adduced to establish a custom is not a ground of 
‘ second appeal : Kurani v. Scijoni Kant (o), Hashim 

v. Abdul (6), Girraj v. Hargobind (7), Makund v. 
Krishna (8), Ganesh v. Sukraj (9), Lalman v. Nanda- 
lal (10), Mahadeo v. Nabi Baksh (11). We are not 
unmindful that a contrary view was adopted in the 
case of Kakarla v. Baja Venkata (12), in which it 
was ruled that it is the duty of the Court in second 
appeal, when a question of custom is raised, to 
examine, the evidence, not merely with a view to 
ascertain whether all the essential elements have 
been proved to exist, hut also whether the evidence is 
credible. We respectfully dissent from this view, 
which, in our opinion, finds no support from section 100 
(1) (a) (b) of the Civil Procedure Code of 1908. No 
doubt, a second appeal lies to the High Court on 
the ground that the decision is contrary to, or has 
failed to determine some material issue of, “usage 
having the force of law.” But this does not entitle 
the High Court in second appeal to determine whether 
the evidence of the existence of the alleged usage is or 
is not credible, though the High Court is competent to 
determine, whether the usage, proved by evidence to 


(1) (1913) 18 C. W. N. 55 

(2) (1913) 17-Qndli Cas. 1. 

(3) (1883) I. L. R. 10 Calc. 138 . 

(4) (1915) 19 C. W. N. 1188. 

(5) (1908) 12 C. W. N. 539. 

(6) (1906) I. L.R.28 All. 698. 


(7) (1909) I. L. R. 32 All 125. 

(8) (1911)9 I. C. 839. 

(9) (1911) 14 I.C. 12. 

(10) (1913)201. C. 894. 

(11) (1914) 25 1. C. 104. 

(12) (1905) I. L. R 29 Mad. 24. 
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exist, does or does not possess the force of law. In so 
far as the contrary view was taken in the cases of 
Bam Harak v. Tssur (1), Shalibaz v. Bahiman (2), 
Kakarla v. Baja Venkata (3), and possibly also to 
some extent in Eranjoli v. Eranjoli (4), we are not 
prepared to accept them as correct expositions of the 
law. The substance of the matter is that while the 
question whether a given state of facts establishes a 
binding custom or usage is a question of law, the 
question whether such a state of facts has been proved 
by the evidence is a question of fact. 

In the case before us, no question of law obviously 
arises upon the facts found by the lower Appellate 
Court in concurrence with the Court of first instance, 
and we are clearly of opinion that Mr. Justice 
Digambar Chatterjee properly declined to examine the 
oral and documentary evidence with a view to deter- 
mine whether the Subordinate Judge was correct in 
his conclusion as to its insufficiency to establish the 
alleged custom or usage. The appeals fail and must 
be dismissed with costs. 


Beachceoft J. I agree. 


(1) (1909) 3 I. C. 558. 

(2) (1911) 11 I. C. 536. 


Appeals dismissed. 

(3) (1905) I.. L. R 29 Mad. 24. 

(4) (1883) I. L. R. 7 Mad. 3. 
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LETTERS PATENT APPEAL. 

Before Moolcerjee and BeacJicroft JJ* 

SYEDUNNESSA KHATUN 


April 23. 


AMIRUDDL* 

Sale — Bengal Tenancy Act (VIII of lSS5)—Sale of tenancy— Status of the 
decree-holler — Effect of the cessation of interest ( partial or entire) of 
the landlord. 

Where the decree-holder continued to be the sole landlord at the date of 
the application for execution of the decree and in his character as landlord 
decree-holder took the necessary steps for the sale of the under-tenure m 
conformity with the statutory provisions, the effect of the execution sale is 
to pass the under-tenure to the purchaser, even though the decree-holder has 
lost his interest as landlord before the actual sale. 

Forbes v. Maharaj Bahadur Singh (1) distinguished. 

Hem Chunder Bhunjo v. Mon Mohini Dassi (2), Chhatrapat Singh v. 
Gopi Chand Bothra (3), Snmant Roy v. Mahadeo Mahata (4),' Khetra Pal 
Singh v. Kritarthamoyi Dassi (5), Prafulla v. Naslbannessa (6) referred to. 

Appeal by Syedunnessa Khatun, the plaintiff, 
against the judgment of Mullick J. 

This was an appeal in a suit for recovery of pos- 
session of land on declaration of title. The plaintiff 
obtained a decree for rent against an under-tenure 
holder. She executed the decree and at the execution 
she purchased the defaulting under-tenure. When she 
sought to recover possession of the property through 
Court, the present defendants refused to give up 
possession to her on the ground that they were in 
possession as holders of a subordinate under-tenure 

0 Letters Patent Appeal, No. 137 of 1915, in Appeal from Appellate 
Decree No. 1666 of 1914. 


(1) (1914-) I. L. B. 41 Calc. 926. 

(2) (1894) 3 0. W. N. 604. 

(3) (1899) I L. It. 26 Calc. 750. 


(4) (1904) I L. B. 31 Calc. 550. 

(5) (1906; I. L. R. 33 Calc. 566. 

(6) (1916) 24 C. L. J. 331. 
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lawfully created by the defaulter’. The plaintiff, then, 
served a notice upon the defendants in accordance 
with the provisions of section 167 of the Bengal 
Tenancy Act and finally instituted the present suit for 
•ejectment of the defendants. 

The defendants contended that inasmuch as the 
plaintiff had ceased to be the sole landlord, her half 
share of the interest as superior landlord having been 
•sold in execution of a mortgage decree against her, the 
sale was not a sale under the Bengal Tenancy Act, 
but only a sale of the right, title, and interest of the 
judgment-debtor under the Code of Civil Procedure. 
The Court of first i nstance decreed the suit. On appeal, 
the Subordinate Judge affirmed the decree of the Court 
of first instance. On second appeal to this Court, Mr. 
Justice Mullick dismissed tlie suit. Hence this appeal 
under clause 15 of the Letters Patent. 

Maulvi A. K. Fasl Huq and Babu, Kali Prasanna 
Piplai, for the appellant. 

Babu Abinash Chandra Cruha, for the respondent. 

Cur. adv. vull. 

MoOKERJEE J. This is an appeal under clause 15 
of the Letters Patent, from the judgment of Mr. Justice 
Mullick in a s nit for recovery of possession of land on 
declaration of title. The case for the plaintiff is that, 
on the 19th February 1908, she obtained a decree for 
rent against an under-tenure- bolder, that she executed 
the decree in accordance with the special procedure 
prescribed in Chapter XIV of the Bengal Tenancy 
Act, and that on the loth February 1909, she purchased 
the defaulting under-tenure at the execution sale. 
When she proceeded to take possession of the property 
through Court on the 17th July 1909, the present 
defendants declined to deliver up possession to her on 
the allegation that they were in possession as holders 
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of a subordinate under-tenure lawfully created by the 
defaulter. The plaintiff, thereupon, proceeded to 
annul the alleged incumbrance by service of notice 
in accordance with the provisions of section 167 of the 
Bengal Tenancy Act, and, subsequently on the 7th 
July 1911, instituted the present suit for ejectment of 
the defendants. The defendants pleaded that inas- 
much as a half share of the interest of the plaintiff as 
superior landlord had been sold in execution of a 
mortgage decree against her on the 20th January 1909, 
and as, consequently, she had ceased to be the sole land- 
lord on that date, the sale held on the loth February 
1909 operated, not as a sale under the Bengal Tenancy 
Act, but only as a sale of the right, title, and interest 
of the judgment-debtor under the Code of Civil Proce- 
dure. The trial Court overruled this contention and 
decreed the suit. On appeal to the Subordinate Judge, 
the decree of the Court of first instance was affirmed. 
On second appeal to this Court, Mr. Justice Mullick 
has held that the contention of the defendants must 
prevail, on the authority of the decision of the Judi- 
cial Committee in Forbes v. Maharaj Bahadur Singh 
(1), and in this view, he has dismissed the suit. The 
question of the effect of the execution-sale held on the 
15th February 1909 is the sole point for consideration 
in the present appeal. 

The history of judicial opinion on the question 
of the effect of the cessation, partial or entire, of the 
interest of a landlord on his right to enforce realisa- 
tion of arrears of rent by sale of the tenancy under 
the special procedure prescribed in the Bengal 
Tenancy Act, may be briefly reviewed. In Hem 
Chunder Bhunjo v. Mon Mohini Dassi (2), the interest 
of the landlord ceased after he had obtained a decree 
for rent in respect of a saleable under-tenure. It was 
m (1914) I. L. R. 41 Calc. 926. (2) (1894) 3 C. W. N. 604. 
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ruled by O’Kinealy and Ameer Ali JJ., that he could 
not thereafter bring the tenure itself to sale in execu- 
tion of the decree in conformity with the special 
provisions of the Bengal Tenancy Act. In Chhatra- 
pat Singh v. Gopi Chand Bothra (1), the landlord lost 
his interest after the institution of the suit for arrears 
of rent and before the decree was made in his favour. 
It was ruled by Macpherson and Ameer Ali JJ. that 
the decree so made had all the characteristics of a rent- 
decree under the Bengal Tenancy Act. In Srimant 
Roy v. Mahadeo Mahata (2). the landlord lost his 
interest before the institution of the suit for arrears 
of rent, by reason of the expiry of the term of his 
own lease. It was ruled by Harington and Brett JJ. 
that he could, in execution of his decree for rent, sell 
only the right, title and interest of the tenant as 
existing at the time of the sale. In this state of the 
authorities, the matter came before a Full Bench 
of this Court in the case of Khetra Pal Singh v. 
Kritarthamoyi Dassi (3). In that case, the landlord 
had parted with her interest after she had obtained 
a decree for arrears of rent and before she applied 
to execute the decree. It was ruled that the decree 
was capable of execution as a rent-decree at her 
instance. Sir Francis Maclean C.J. held that if at 
the time when the rent suit is instituted and the 
rent-decree made, the plaintiff is still the landlord, the 
decree is liable to be executed at his instance as a rent 
decree, notwithstanding that he has parted with his 
interest as landlord before he applies for execution. It 
may be observed that the Full Bench dissented from 
the decision in Hem Chunder v. Mon Moliini (4) which 
was indistinguishable on the facts. We come finally 

(1) (1899) I. L. R. 26 Calc. 750 ; (3) (1906) I. L. R. 33 Calc. 566. 

4 C. W. Nl 446. (4) (1894) 3 C. W. N. 604. 

(2) (1904) I. L. R. 31 Calc. 550. 
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1917 to the decision of the Judicial Committee in Forbes v. 
s sw- Maharaj Bahadur Singh (1). There, thedandlord lost 
nessa ills interest before the institution of the suit for arrears 
KnAroN ^ ren t and was consequently not the landlord at the 
Asurdddi. w ]!en the decree was obtained or the application 

Mookerjee was made for its execution. A Division Bench of this 
Court, Rampini and Sharfuddin JJ. [ Maharaj Baha- 
dur Singh v. Forbes (£)], held that the decree operated 
as a decree for rent. The Court treated the decisions 
in Hem Ghunder v. Mon Mohiti (3) and Srimant v. 
Mahadeo (4), as overruled by the Full Bench in 
Khetra Pal v. Kritarthamoyi (5), although the facts 
of the case before the Full Bench were different from 
those of the case then before the Court in a material 
particular ; namely, while in the one case the landlord 
had lost his interest before the institution of the suit 
for rent, in the other he lost his interest after he had 
obtained his decree for rent. The case was then taken 
ui> on appeal to the Judicial Committee, and the 
decision of this Court was reversed. In the elaborate 
judgment delivered by Mr. Ameer Ali who, it will be 
observed, was a party to the conflicting decisions in 
Hem Ghunder v. Mon Mohini(?>) and Chhatrapat v. 
Gopi Chand (6), the provisions of the Bengal Tenancy 
Act relating to rent were reviewed; but the Judicial 
Committee did not in express terms overrule the deci- 
sion of the Full Bench in Khetra Pal v. Kritartha- 
moyi (5) and, proceeded, on the other hand, to observe 
that the High Court had fallen into an error in draw- 
ing an inference of law in support of their conclusion 
from a decision which was obviously based on facts 
•different from those with which they had to deal. The 
facts of the case before us are substantially different 



(1) (1914) I. L. B. 41 Calo. 926. 

(2) (1908) I. L. E. 35 Calo. 737. 

(3) (1894) 3 C. W. N. 604. 


(4) (1904) I. L E. 31 Calc. 550. 

(5) (1906) I. L. E 33 Calo. 566. 

(6) (1899) I. L. E. 26 Calc. 750. 
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from those of the eases already mentioned, and, conse- 
quently, we are not called upon to consider the 
question which formed the subject-matter of reference 
to a Special Bench in Prufulla v. Nasibannessa (1), 
namely, whether the decision of the Enll Bench has A mirud pi - 
been in essence overruled by the decision of the mookekjee 
Judicial Committee. As we have observed, we are J ' 
not concluded here by any of the decisions just 
analysed, and we are not prepared to apply to this 
case isolated dicta from the judgment of the Judicial 
Committee pronounced in a case where the facts were 
in essential particulars different from those of the 
litigation before us; otherwise there would be a 
manifest abuse of judicial precedents which has been 
condemned by Lord Halsbury in Quinn v. Leathern (2), 
and by Lord Haldane in Kreglinger v. New Patagonia 
Meat and Cold Storage Co. (3). The view thus 
emphasised had been recognised many years earlier 
by Marshall C. J. in Brooks v. Marbury (4), where he 
observed that the language of a judicial pronounce- 
ment must be understood as spoken in reference to the 
facts under consideration and limited in meaning by 
those facts : V. S. v. Burr (5). 

What, then, is the position of the parties, when 
tested from the point of view of principle? The 
plaintiff was the sole landlord at the date of the 
institution of the suit for arrears of rent, at the date 
of the decree, and at the time when the application for 
execution was made. The application was made in 
accordance with the special procedure prescribed in 
' Chapter XIV of the Bengal Tenancy Act for execution 
of decrees for arrears of rent. Proceedings were there- 
upon taken under section 163 for simultaneous issue of- 

(1) (1916) 24 G. L. J. 331. (2) [1901] A. C. 495, 506. 

(3) [1914] A- C. 25, 40. (4) (1826) llWheaton78, 90. 

(5) (1808) 4 Craueh, 470, 482, 488. 
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1917 writ of attachment and proclamation of sale, and it can 
Syedun- no ^ be disputed that this was done in strict conform- 
NESSA ity w ith the position of the decree-holder at the time. 

1 Does it, then, make any difference that the decree- 
A mibto di. p-oider i os t a part of his interest as landlord before the 
Mookebjee sale was actually held by the Court ? In our opinion, 
Jr the answer must be in the negative. The legal effect of 
the sale should depend upon the status of the decree- 
holder at the time the proceedings for sale were taken by 
the Court at her instance. She was competent to ask 
the Court to bring the defaulting under-tenure to sale 
and to adopt for that purpose the measures pi’escribed 
by the statute. Those measures were duly adopted, 
and the property was brought to sale in conformity 
therewith. The respondents have not been able to 
invoke the aid of any intelligible principle by which 
the legal effect of the sale can, under such circum- 
stances, be made to depend, not upon the true character 
of the proceedings in execution duly taken, but the 
relative situation of the parties at the moment of 
the sale. We are of opinion that, in a case of this 
description, where the decree-holder continued to be 
the sole landlord at the date of the application for 
execution of the decree, and, in his character as 
landlord decree-holder, took the necessary steps for sale 
of the under-tenure in conformity with the statutory 
provisions, the effect of the execution sale is to 
pass the under- tenure to the purchaser, even though 
the decree-holder has lost his interest as landlord 
before the actual sale. 

The result is that this appeal must be allowed, and 
the decree of the Subordinate Judge restored with 
costs of both hearings in this Court 

Beachcroft J. 1 agree. 

S. K. B. 
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CRIMINAL REVISION. 


Before Teunon and Richardson JJ. 

I . LALIT MOHAN CHAKRAVARTI 1917 

j. June 6. 

I HEMENDRA KUMAR DE.* 

Brothel— Order of Magistrate directing discontinuance of use of house as 
such Jurisdiction of District Magistrate to stay order — j Eastern 
Bengal and Assam Disorderly Houses Act (II of 1907), ss. 2 , ,5. 

The District Magistrate lias no jurisdiction under the law to interfere 
with the order of a Criminal Court under s. 3 of the Eastern Bengal and 
Assam Disorderly Houses Act (II of 1907) and stay its operation. 

Rajani Khemtawalli v. King -Emperor (1) referred to. 

The opposite parties Nos. 1 and 2, Harendra 
Kumar De and S. B. Basak, were the owners, respect- 
ively, of Nos. 7, 25 and 26, Nabo Roy’s Lane in 
'"►the city of Dacca, and had let them to certain 
prostitutes. On the receipt of a petition, dated 30th 
October 1916, from several residents of the locality 
complaining of the disorderly use of these houses 
to their annoyance, the District Magistrate passed 
an order under s. 5(c) of the Eastern Bengal and 
Assam Disorderly Houses Act (II of 1907) directing 
| the institution of proceedings under s. 2 of the Act 

against the owners and occupiers of the brothels, and 
the case over to the Sub divisional Magistrate 
for disposal. The latter held an enquiry under s. 3 of 
• the Act, made a local inspection and found that these 
l premises were brothels, and were used, by bazar 

. “Criminal Revision No. 515 of 1917, against the order of F. W. 

Robertson, Additional District Magistrate of Dacca, dated March 20, 1917 

'j : , (1) (1910) 14 a W. N. 404. . ; I 

I 

i 
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1917 prostitutes for habitual prostitution to the annoyance 
j~. of the neighbours and, accordingly, by his order dated 
Mohan the 8th February 1917, directed the owners and 

oil Amu occupiers of the same to discontinue such use of 

Hemendtu them within 15 days from date. The owners of the 
houses thereupon moved the Additional District 
Magistrate of Dacca, who passed the following order 
on the 20th March -. — 

“ I have visited the locality ... I have no doubt that the order of 
the Subdivisional Magistrate is necessary and desirable. '. . The owners 

of Nos. 7, 25 and 26 have given a written undertaking to eject the present 
occupiers from these houses and to only allow their occupation by women 
of a more respectable class. In view of this undertaking, I am willing that 
the order of the Magistrate remains unenforced for six months, or for so 
much of that period as may pass without coinplaint against the occupants 
of these houses. If in the meantime complaint is made against them, 
1 shall consider the advisability of at once enforcing the order.” 

Tlie petitioners then moved the High Oo.urt and 
obtained the present Rule to set aside the order of 
the Additional District Magistrate as ultra vires. 

Babu Hemendra Kumar Das , for the petitioner'. 
The order of the Additional District Magistrate is 
without jurisdiction and is open to revision under 
s. 439 of the Criminal Procedure Code. The High 
Court has interfered in revision in cases under the 
corresponding Bengal Act (III of 1906) in Kokil Ram 
v. Emperor (1): and see Rajani Khemtawalli v. 
King-Emperor (2). 

Mr. J. N. Roy (with him Babu Khitish Chandra 
Neogy), for the opposite party. The District Magis- 
trate has merely extended the time for the discontinu- 
ance of the use of the houses as brothels. His order 
was passed in an executive or administrative capacity, 
and cannot be revised under s. 439 of the Code. 
Refers to Rajani Khemtawalli v. King-Emperor (2). 


(1) (1907) 6C. L. J. 710. 


(2) (1910) 14 C. W. N. 404. 
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The Eastern Bengal Act lias been extended to Western 1917 
Bengal by Act I of 1914. j~7 r 

. Mohan 

rn -r X ,1 . . Chakbavarte 

Teunon J. In this case it appears that on a « 

complaint made in accordance with the provisions of ,? MES “ A 

„ . . „ _ ‘ r Kumar De_ 

section o(c) ot the Eastern Bengal and Assam 
Disorderly Houses Act, 1907, proceedings or prosecu- 
tions under section 3 were taken against the owners 
and occupiers of houses Nos. 7, 25 and 26 of a certain 
’ lane in the city of Dacca. On the enquiry held in 
accordance with the provisions of section 3 of the 
aforesaid Act, the enquiring Magistrate found that as 
a matter of fact the houses in question were used as 
brothels, as disorderly houses, and for the purpose of 
habitual prostitution to the annoyance of the inhabit- 
ants of the vicinity, that is to say, in contravention of 
the provisions of section 2 (6) of the same Act. He- 
thereupon directed that such use of the houses in 
question should be discontinued within 15 days from 
the date of the order. The persons affected by the 
order moved the Additional District Magistrate of 
Dacca, and obtained from him an order by which he 
practically stayed the order of the enquiring Magis- 
trate for a period of six months and also modified it 
in certain other particulars. 

The question involved in this Rule is whether the 
District Magistrate had jurisdiction or was competent 
to modify the order of the enquiring Magistrate in the 
manner in which he has done, or in any manner what- 
soever. Neither in the Act itself, nor in the Criminal 
. Procedure Code, nor in any law that has been brought, 
to our notice, do we find any provision which justifies, 
the District Magistrate in interfering with an order 
passed by a Criminal Court in the exercise of its 
jurisdiction under section 3 of The Act to which 
we have made reference. It is also clear that if 
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orders made under section 3 are modified by other 
Magistrates difficulties would arise in applying the 
provisions of section 6 of the Act. We are, 
therefore, clearly of opinion that the Magistrate’s 
action was wholly without jurisdiction, and in so far 
as it is an order modifying the trying Magistrate’s 
order, and not an order directed to police officers, we 
direct that it be set aside. 


Richardson J. I have only one word to add 
with reference to the case of Rajani Khemtawalli v. 
King-Emperor (1) which was cited in the course of 
the argument. Whatever opinion may have been 
expressed in the judgment delivered in that case, 
I do not understand that any point was actually 
decided by the learned Judges inconsistent with our 
decision in the present case. 


Rule absolute. 


E. H. M. 


(1) (1910) 14 C. W. N 404. 





L , 


«<• , 


VOL. XLV.] CALCUTTA SERIES. 


305 



* 


APPEAL FROM ORIGINAL CIVIL. 


Before Sanderson C. J. and Woodroffe J. 

U PEN DR A NARAIN ROY 

v. 

JANAKI NATH ROY* 

Amendment of Plaint — Practice and procedure — Suit on a mortgage — 
Omission to include claims on previous mortgage and charge — Inadvert- 
ence , and bond fide and erroneous impression as to jurisdiction — Right 
of appeal — Civil Procedure Code ( Act V of 1 90 S') 0. //, r. 2. 

Where the Court on an application for amendment of plaint granted 
it without deciding the points urged but subject to any contention which 
the defendants might raise in answer to the claim as amended : 

Held , that it was better and more regular that the question of the 
right to amend the plaint should have been determined before the trder 
was made, or if this would have involved a lengthy inquiry covering the 
same ground as the evidence in the suit, that the hearing of the 
application to amend should have been adjourned to the hearing of the suit 
and determined on the evidence then taken. 

The Court being desirous of getting at the true facts will allow 
an amendment subject to the three chief conditions : that there is good 
faith on the part of the applicant ; possibility of amendment without 
such prejudice to the other pai^ as cannot be compensated by costs ; 
and, lastly, that the amendment is not such as to turn a suit of one 
character into a suit of another character. 

Order II, r. 2 of the Civil Procedure Code refers to a case where there 
has been a suit in which there has been an omission to sue in respect of 
portion of a claim and a decree has been made in that suit. In that case 
a second suit in respect of the portion so omitted is barred. 

In a case, where the suit has not been heard but a claim has been 
omitted by inadvertence, an amendment may be allowed. 

Qucere : Whether there was an appeal or not from an order of amend- 
ment in this case. ? 

Appeal by TJpendra Narain Roy, the first defendant. 

® Appeal from Original Civil, No. 28 of 1917, in Suit No. 1234 of 1916. 

22 
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July 4. 
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On the 7th January, 1914, one Upend ra Narain Roy 
mortgaged his undivided half share in certain zamin- 
daries in the mofussil to Rai Janaki Nath Roy 
Bahadur and Rai Sita Nath Roy Bahadur for 
Rs. 1.50,000 and interest, and on the lith December, 
1914, he created a further charge on the same pro- 
perties in their favour to secure the payment of a 
further sum of Rs. 90,000 and interest. On the 1st- 
April, 1915, Upendra Narain Roy, after having pur- 
chased from the trustees of his brother’s estate, the- 
latter’s undivided half share in the said mofussil. 
zamindaries, mortgaged the entire interest in the 
same together with his interest in certain immove- 
able properties situate in Calcutta and in Darjeeling, 
to Janaki Nath Roy and Sita Nath Roy. in considera- 
tion for the sum of Rs. 4,10,000. In this mortgage it 
was provided, inter alia , that the properties situate in 
Calcutta and Darjeeling were subject to an Indenture 
of Mortgage made also on the 1st April, 1915, between 
Upendra Narain Roy and the said trustees, and that 
the undivided half share of the mofussil properties 
were subject to the mortgage of the 7th January, 1914 r 
and to the charge of the 11th December, 1914. It was* 
further provided that ;the payment of the abovemen- 
tioned sums of Rs. 1,50,000, Rs. 90,000 and Rs. 4,10,000 
and the interest thereon, respectively, should stand 
charged on the whole of the properties and that mort- 
gaged properties should not be redeemed or redeem- 
able until all the said three sums together with the 
interest were fully paid off and satisfied. 

On the 80th November, 1915, Upendra Narain Roy 
executed a mortgage for Rs. 28,047 in favour of one 
Haridas Skorne in respect of all his said properties 
subject to the abovementioned encumbrances thereon. 
In a mortgage suit instituted by the trustees against 
Upendra Narain Roy on the 6th July, 1915, Janaki 
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Nath Roy and Sita Nath Roy were not made parties 
at first, but were subsequently added as such. 

On the 9th December, 1916, Janaki Nath Roy and 
Sita Nath Roy instituted a suit against Upendra 
Narain Roy, the trustees aud Haridas Shome for the 
recovery of Rs. 4,10,000 due by the first defendant on 
the mortgage of the 1st April, 1915. In this suit the 
plaintiffs omitted to include their claims on the mort- 
gage, dated the 7th January, 1914, and on the further 
charge, dated the 11th December, 1914, though in their 
plaint they made mention of these amounts. All the 
defendants entered appearance, but the first defend- 
ant alone filed a written statement. On the 18th 
January, 191^, the first defendant instituted a suit 
against the plaintiffs, Janaki Nath Roy aiid Sita 
Nath Roy, in the Court of the Subordinate Judge of 
Pabna for a declaration that the debts secured by 
the previous mortgage and the further charge, vis., the 
sums of Rs. 1,50,000 and Rs. 90,000, respectively, were 
unenforceable in law, and that the plaintiffs were not 
entitled to recover the same or any portion thereof 
from this defendant. He alleged that the plaintiffs 
had intentionally omitted to sue for the amounts of 
their debts and relied on Order II, r. 2 of the Civil 
Procedure Code, under which leave had to be obtained 
by the plaintiffs in their abovementioned suit. 

On the 19th February, 1917, the plaintiffs entered 
appearance in this latter suit and filed their written 
statement. On the 26th February, 1917, the plaintiffs 
applied for amendment of their plaint. In their 
petition verified by an affidavit of their attorney 
they alleged that they omitted their claims under 
the mortgage of the 7th January, 1914, and the charge 
of the 11th December, 1914, under the bond fide and 
erroneous impression that the High Court had no 
jurisdiction to entertain any suit in respect of these 
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claims as they comprised properties all outside the 
local limits of the Ordinary Original Civil Jurisdiction 
of the High Court and that they had also inadver- 
tently overlooked the provisions in the mortgage of 
the 1st April, 1915, requiring them to include these 
claims in seeking to recover their debt thereunder. 
At the hearing of the application, the first defendant 

relied on s. 10 of the Civil Procedure Code. On the 
9th March, 1917, Mr. Justice Chitty, after setting out 
the circumstances, under which the application was 
made, gave jud.ment as follows : — 

“ Jt appears to me impossible on the materials placed before me to 
decide now these questions which will properly be put into issue in this 
suit when it comes on for hearing. The amendment may, I think, be 
made. It will of course be subject to any contentions which the several 
defendants may raise in answer to the claim as amended. I cannot see 
that they are in anyway prejudiced by the amendment being allowed, 
instead of having a lengthy enquiry and a practical decision of the suit 
as based on these two mortgages in a chamber application. The amend- 
meat is accordingly allowed. Costs cost in the cause. 

The first defendant, thereupon, appealed. 

Mr. C. R. Das (with him Mr. N. Sircar ), for the 
respondents, took the preliminary objection that no 
appeal lay from the order amending the plaint. Such 
an order was not a judgment, especially when the 
order reserved the consideration of all objections that 
the several defendants might raise in answer to the 
claim as amended . 

Mr. Jackson (with him Mr. 1. B. Sm), for the 
appellant, submitted that an appeal did lie from the 
order granting leave to amend, and referred to Hacljee 
Ismail Had fee Hubbeeb v. Hadjee Mahomed Hadjee 
Joosub (1) If the order were not allowed to stand, 
the appellant would be prejudiced to the extent of 
Rs. 2,40,000. 

(1) (1874) 13 B. L. E. 91. 
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Mr. N. Sircar. The merits of the question between !9i7 
the parties were not decided by the learned Judge Upendba 
when he made the order for amendment. All that N ^ r 0 a y in 
was decided was that when the suit would come on v . 
for hearing the rights between the parties would be 
debated, the propriety or impropriety of the amend- 
ment proposed being reserved till then. This order 
was not a judgment within the meaning of cl. 15 of 
the Letters Patent as defined by Couch C. J. in The 
Justices of the* Peace for Calcutta v. The Oriental 
Gas Co., Ld (1). Every order did not amount to a 
judgment within cl. 15 of the Letters Patent. See 
Woodroffe’s Civil Procedure Code, 2nd Edn., p. 55, 
as regards the nature of orders which have been 
held to be judgments. The appellant was not pre- 
judiced in his suit by this order of amendment. 
However, to further protect his interest in his suit 
in the Court of the Subordinate Judge at Pabna, the 
judgment of Air. Justice Chi tty might be amended 
by the addition of the words “and without prejudice 
to the defendants’ rights in the Pabna suit.” 

Mr. Jackson. Anything which interfered with 
the rights of the appellant in respect of his mortgage 
was a judgment. If the order for amendment of the 
plaint were allowed to stand, the appellant would be 
seriously prejudiced to the extent of Rs. 2,40,000. 

Hadjee Ismail Hadjee Hubbeeh v. Hadjee Mahomed 
Hadjee Joosuh (2), Budhu Led v. Cliattu Gop*. (5) 
and Mathura Sundari Dasi v. Hctran Chandra Saha 
(4) were, relied on. 

[The Court allowed Air. Jackson to argue on the 
merits of the appeal without deciding the prelimi- 
nary objection.] 

0 ) (1872) 8 B. L. R. 433. (3) (1916) I. L. E. 44 Calc. 804 ; 

(2) (1874) 13 B. L. R. 91. 21 C. W. N. 269. 

(4) (1915) I. L. R. 43 Calc. 857. 
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Mr. Jackson (continued). As regards the merits of 
this appeal, Mr. Justice Chitty should have refused 
the application for amendment. The plaint in this 
suit was had on the face of it. The omission of the 
claims under the previous mortgage and the further 
charge deprived the plaintiffs of their right to proceed 
in this suit as framed. Before an amendment could 
he made it was necessary first of all to determine the 
plaintiffs’ right to the amendment, and not to leave 
the determination of that right until the hearing of 
the suit. A plaint 'which was had ab initio could not 
he converted into a good one by an amendment being 
made : Gunnaji Bhawaji v. Makcmji Khushal- 
chand{ 1). 

[Mr. C. R. Das. That case was reversed on ap- 
peal (2).] 

Under Order II, r. 2, of the Civil Procedure Code, 
this suit in the form in which it was instituted would 
have been dismissed at the hearing in consequence 
of the omission, and the appellant would have become 
entitled to the declaration which he sought in his 
Pahna suit. The effect of the amendment was to 
deprive the appellant not only of his right to the 
dismissal of this suit, hut also of the benefit of the 
decree in his favour in the Pabna suit which might 
now he prejudiced by the order of amendment. The 
omis-ion in the present case was maid fide and the 
injury caused to the appellant could not be com- 
pensated by payment of costs. The respondents 
ought not to be allowed to set up fresh claims in their 
suit: Tildesley v. Harper ( 3), Weldon v. Neal(i), Lan- 
caster v. Moss (5), Indigo Company v. Ogilvy (6), 
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Dhani Bam Shaha v. Bhagiralh Shaha (1) and 1917 
Cropper v. Smith (2). u.mmdha- 

Furthermore, the order allowing the amendment Nabain 

was extraordinary, inasmuch as it allowedV.the v . 

amendment, subject to any contention which the Janaki 

, . . l . Nath Roy.' 

several defendants might raise in answer to the 

■claim as amended. There seemed to be no reported 

English case which followed such a procedure. 

Finally, the order as to costs was clearly wrong. 

It should have been made against the party* who 
.applied for the amendment and not costs in the 
cause. 

Mr. C. B. Das (contra). The application for 
amendment was bond fide. On the facts stated the 
omission was by mere inadvertence and in support 
of this contention there was the affidavit of the res- 
pondents’ attorney. No argument was put forward by 
the appellant to discredit this affidavit. Order II, r. 2, 
of the Civil Procedure Code, was a bar not to an amend- 
ment, but only to the institution of a second suit. 

The amendment should be allowed as a matter of 
•course unless a grave injustice would be done to the 
appellant. There was no objection to this Court pro- 
tecting the appellant’s rights in the suit in the Pabna 
•Court and to the amending of Mr. Justice Chitty’s 
order accordingly, but on the facts as disclosed in the 
affidavits there was ample material for a decision on 
the merits of the application for amendment of. the 
plaint, and the respondents would be satisfied with a 
■decision on the facts. 

Mr. I. B. Sen , in reply. The amendment being 
•allowed to stand would take away the whole basis of 
the appellant’s suit at Pabna. The order of amend- 
ment of the plaint did not protect the appellant's 
rights in the suit in the Pabna Court. That order as 


(1) (1895) I. L. R. 22 Calc. 692. (2) (1884) 26 Oh. D. 700. 
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it stood was a judgment and from it an appeal would 
lie. If it be held that that order protected the appel- 
lant’s rights in that suit, then no appeal would lie 
from it. This Court would in the latter instance have 
no seisin of the case at all and, therefore, no juris- 
diction to amend that order as suggested by the 
respondents. The respondents’ suggestion amounted 
to this, vis., that firstly, this Court should hold that 
an appeal lay from the order of amendment • secondly, 
this order should be amended ; and, finally, this 
Court should hold that from the order as amended no 
appeal lay, obviously such a suggestion could not be 
adopted. If this Court were to hold that there was 
no appeal, it would have no right to vary the order of 
amendment. 

Under Order II, r. 2, of the Civil Procedure Code, 
the bar to the subsequent suit was the institution of 
the first suit. The view set out in Woodroffe’s Civil 
Procedure Code, 2nd edn., p. 576, was adopted. 

Cur. adv. vult. 

Woodboffe J. The respondents instituted this 
suit on the 9th December, 1916, against the defendants 
for recovery of money due to them by the first defend- 
ant on a mortgage of the 1st April, 1915. There 
were a previous mortgage, and a further charge, dated 
7th January, 1914, and 11th December, 1914, executed 
by the same defendant. But these were not included 
in the suit. On the 26tli February, 1917, the plaintiffs 
gave notice of an application for amendment of the 
plaint. The affidavit which is verified by the plain- 
tiffs’ attorney states that they did not include their 
claims under the previous mortgage and charge under 
the bond fide and erroneous impression that this Court 
had no jurisdiction to entertain any suit in respect. 
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of the mortgage and charge as they comprised proper- ’•917 

ties outside the local limits of our jurisdiction. They upendea 

say they overlooked one of the provisions of the N £ R 0 A y IN 

mortgage of the 1st April, 1915. It is said that the v . 

defendant taking advantage of the omission to include 

these previous claims filed a suit in the Court of the 

Subordinate Judge at Pabna, praying for a declaration Wo °eroffe. 
that the mortgage debts secured by the previous mort- 
gage and charge were unenforceable. The ground 
there taken is that no leave was obtained under Order 
II, rule 2, of the Civil Procedure Code ; that the defend- 
ant in that suit intentionally omitted to sue in respect 
of these sums of Rs. 1,50,000 and Rs. 90,000, and that 
the plaintiff in that suit was entitled to a declaration 
that the defendant’s mortgage lien for these two sums 
was unenforceable in law. 

The plaintiffs’ application for amendment in this 
suit is supported by an affidavit verified by his attor- 
ney, Mr. P. C. Kar. On the other hand, there is an 
affidavit of Kedarnath Sirkar, a gom tshta and law- 
agent of the defendant. 

He alleges that the prior mortgage and charge 
were not included designedly and with dishonest 
motives and not under error as alleged. His affidavit 
is supported by his master. These allegations are 
denied in the affidavit of Rai Bahadur Janaki Nath 
Roy, who explains how these claims were omitted. 

The matter came before Chitty J., who thought it was 
not possible or convenient to decide the issue of fact 
raised at that stage. He, however, without deciding 
anything, made the amendment subject to any con- 
tention which the several defendants might raise in 
answer to the claim as amended. The learned. Judge 
said that he did not see how the defendants would 
be prejudiced by the amendment being allowed 
instead of having a lengthy enquiry and a practical 
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decision of the sait in a chamber application. I think 
it would have been better and more regular that the 
question of the right to amendment should have been 
determined before the order was made, or, if this 
would have involved a lengthy enquiry covering the 
same ground as the evidence in the suit, that the 
hearing of the application to amend should have been 
adjourned to the hearing of the suit and determined 
on the evidence then taken. Objection has accord- 
ingly been taken by Mr. Jackson for the appellant on 
the ground that an order should not have been made 
without first determining the plaintiffs’ right to it. 
How he asks, can the Court make an order for amend- 
ment subject to the right of the party to object that it 
ought not to have been allowed ? The respondents’ 
counsel also states that he was desirous of and asked 
the Court to hear the application on the facts. In 
support, however, of the course which the learned 
Judge took, it must be noted that the Court minutes 
show that Mr. Chakravarti, who appeared for the 
appellant in the lower Court, said that as long as his 
rights were safeguarded and it was understood that 
his contention was that the omission to sue was not 
a mistake but was done advisedly, he had no objec- 
tion. 

The matter is, however, not of importance as I have 
come to the conclusion on the facts -that the order 
made was justified. 

It has been objected in the first instance that no 
appeal lies. No case has bem cited in support of the 
appeal. Ordinarily an order granting or refusing 
amendment would not be a judgment.” Such an order 
does not determine the rights of the parties but only a 
matter of procedure, namely, whether a right may be 
put forward for determination. Here the Court has 
held that it may. If the Court were wrong, the order 
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would be subject to appeal in the appeal against the 
final decree. But here the question is complicated upendra 
. by the fact of the Pabna suit. It is contended for the Narain 

appellant that the order made does not reserve the v . 
alleged right of the appellant in that Pabna suit and Rm- 

that the rights of the appellant in that suit are 

affected, and, to use the words of counsel, “ his basis Wo °j ROFFE 
in the Pabna suit is gone.” It is argued that when 
that suit was instituted, the respondents had not in- 
• eluded their previous mortgage and charge in the plaint 
in this Court and that if the matters had continued, 
as they originally were, the appellant would have 
got the declaration he sought. These chances of 
success, it is said, are now spoiled because the res- 
pondents have been allowed to amend in this Court so 
as to include claims, the omission of which was made 
the basis of the Pabna suit. It is also suggested that 
the hearing of the Pabna suit might be affected. This 
is not possible because the Pabna suit was instituted 
before the amendment, and if there were any difficulty 
in the two suits being concurrently heard (on the 
assumption that they covered the same ground), it 
would be the Calcutta suit as amended and not the 
Pabna suit which might be affected. As regards the 
other point it has more ingenuity than substance. It 
proceeds on the erroneous assumption that the amend- 
ment was prohibited by Order II, rale 2. This rule 
does not touch the matter before us. It refers to a case 
where there has been a suit in which there has been 
an omission to sue in respect of portion of a claim, 
and a decree has been made in that suit. In that 
case a second suit in respect of the portion so 
omitted is barred. That is not the case here. In 
the present case the suit has not been heard but a 
claim has been omitted by, it is said, inadvertence. 

To hold that in such case an amendment should 
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not be allowed would be to hold something -which 
the rule does not say and which would be absurd. 
The rule says “ he shall not afterwards sue,” that 
is, it assumes that there has been a suit carried to 
a decision, and a subsequent suit. It does not apply 
to amendment where there has been only one suit 
As the plaintiff had in law a right to apply for 
an amendment before the conclusion of his suit, it 
cannot be said that any rights of the appellant in 
the Pabna suit are affected. Such a contention is 
based on the erroneous assumption that nothing could 
be done by way of amendment of the Calcutta suit 
to remove the objection that the claims on the previous 
mortgage or charge were not sustainable. A case 
would fall within Order II, rule 2, only if a plaintiff 
fails to apply for amendment before decree, and then 
brings another suit. The plaintiffs are not doing 
that but asking for amendment in the one and only 
suit they have brought. This is, therefore, not a 
case in which the amendment either affects rights 
accrued to the other party, or otherwise prejudices 
him. 

It has doubtless been held that where a person 
knows of the facts before the institution of the suit 
and omits to make a particular claim by an oversight, 
it is no- answer to say that such omission was due to 
mere mistake, and was not actuated by any fraudulent 
or dishonest motive. If the words of a law are clear and 
positive, they cannot be contested by any considera- 
tion of the motives of the party to whom it is to be 
applied, nor limited by what the judges who apply it 
may suppose to have been the reasons for enacting it ; 
Moonshee Buzloor Ruheem v. Shumsoonnissa Begum, 
(l), Bulwunt Singh v. Chittan Singh (2), Ganes 


(1) (1867) 11 Moo. I. A. 551, 605. (2) (1871) 3 N. W. P. H. C. R. 27. 
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Chandra Chowdhry v. Rani Kumar Chowdhry { 1), 191” 

Sped Abdulla v. Hurkishen Singh (2). Bat these UpEN[)(tA 

observations apply only where there has been a suit Nakain-' 

and a decree and a subsequent suit in which such 

mistake is pleaded and not to such a case as is before Janaki 

jL^ATH kov 

us. It has been argued that the b*r under Order II, 

rule 2, exists not because a point has been decided but Woodbofjb 
because it should and would have been decided if the 
plaintiff had put it forward. This is quite true, but is 
not to the point. The observation assumes that there 
has been a suit, and a decree in which the point omitted 
might have been considered and determined. In the 
present case we are now in only a preliminary stage 
of a suit in which no decree has been made and there 
has been no anterior suit. 

As regards the power of amendment, the Code 
says “The Court may at any stage of the proceed- 
ings allow either party to alter or amend his 
pleadings in such manner and on such terms as 
may be just, and all such amendments shall be made 
as may be necessary for the purpose of determin- 
ing the real questions in controversy between the 
parties.” - 

The Court being desirous of getting at the true 
facts will allow an amendment subject to three 
general conditions : Bond ftdes on the part of the 
applicant ; possibility of amendment without such 
prejudice to the other party as cannot be compensated 
by costs (such as prejudice to rights accrued) and 
subject to this that the amendment is not such as to 
turn a suit of one character into a suit of another 
character. This statement is not made as being ex- 
haustive but as embodying what are perhaps the three 
chief conditions on which amendment may be allow- 
ed. So it has been held that : — Where a party who 
(1) (1869) 3 B. L. B., A. C. J. 265. (2) (1905) 2 C. L. J. 490. 
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has an honest case has either through ignorance [see 
Mukhoda Soondury Dasi v. Ram Churn Karmokar 
(1), Krisnaji v. Wamnaji (2)], bond fide mistake or 
some misapprehension not placed the real facts before 
the Court [see Bhyro Dutt v. Mussamut Lekhranee 
Kooer (3, Lakshmibai v. Haribin Ravji (4)] or has 
misconceived his cause of action and form of suit 
[ Rag ho Parashram v. Vishnu Govind (5), Shyam 
Chand Koondoo v. The Land Mortgage Bank of India . , 
Ld. (6), Krishnaji Lakshman Rajvade v. Sitaram 
Murarrav Jakhi (7)] he should be allowed to amend, 
where this may be done without injustice to the 
defendant, and in appeal, particularly where the objec- 
tion that the suit was not maintainable was not taken 
in the first Court : Ragho Parashram v. Vishnu- 
Govind (5), supra. Where, however, there is reason 
to think that an omission to claim was deliberate, it 
would, it has been said, generally not be proper to- 
allow amendment [ Lukhee Kant Doss Chowdhry v. 
Sumeerooddi Tustar (8)]. In short, the object of a 
trial being to get at the rights of the parties, any 
amendment which may be required for that pur- 
pose should, subject to well-known general prin- 
ciples governing this matter, be allowed. It has 
been held that apart from the question of limitation^ 
it is unjust to a plaintiff to put him to the great 
expense of a new suit when a reasonable amend- 
ment, not inconsistent with his case as it originally 
stood, might equally well answer his purpose as the 
new suit [I?, and N \ Modhe v. S. Dongre (9)]. Here 
there is not merely a question of expense for if che 

(1) (1882) I. L. R. 8 Calc. 871, 875. (5) (1903) 5 Bom. L. R. 329. 

(2) (1893) I. L. R.; 18 Bom.144. (6) (1883)1. L. R. 9 Calc. 695, 698. 

(3) (1871) 16 W. R. 123. (7) (1880) I. L. R. 5 Bom. 496, 

(4) (1872) 9 Bom. H. C. R.l. (8) (1874) 21 W. R. 208. 

(9) (1881) I. L. R. 5 Bom. 609, 613, 614. 
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amendment were refused it might be that the plain- 
tiffs would be altogether debarred of their remedy in 
respect of the previous mortgage and further charge, 
the factum of which is not denied. 

Assuming then but not deciding in favour of the 
appellant that there is an appeal, the grounds put 
forward to show that the order appealed from is 
erroneous are in themselves without substance. The 
appellant has asked us to deal with the facts and we 
do so. It may be a matter of doubt whether there is^ 
an appeal or not, but, assuming this in favour of the 
appellant, his case fails .on the facts. 

In my opinion there is no sufficient ground for 
disbelieving the affidavit verified by the attorney that 
the claims were omitted by inadvertence. The evi- 
dence before us does not justify the conclusion that 
the omission was deliberate and dishonest as alleged. 
I may here record the fact that Mr. Jackson contended 
that it was not necessary that he should establish 
his client’s case on this point, and that apart from 
it the law prohibited amendment. In my opinion, 
and on a full consideration of the facts and law, I am 
of opinion that the amendment made was justified. 
The appeal, therefore, fails and is dismissed with 
costs. 

We have been asked to vary Mr. Justice Chitty’s 
order in the first Court as regards costs. He made the 
costs of the application for amendment costs in the 
cause. This matter, of course, was one within his 
discretion, with which I think we ought not to inter- 
fere unless it is shown that he was clearly wrong. 
This was not a case in which the party seeking the 
amendment alleged an error on his part which was 
admitted by the other side and in which no opposition 
was made to the amendment, in which case an order 
might have been that the party seeking the amendment 
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should pay costs. In this case the opposite party 
opposed this application for amendment on the 
grounds which have been mentioned in my judgment : 
and it is not unlikely that for this reason the learned 
Judge did not determine the facts on this point and 
ordered the costs to be costs in the cause. The learned 
Judge’s order as regards costs will stand, and, as I have 
said, the appeal is dismissed with costs. 


Sanderson C. J. I agree. 


Appeal dismissed. 


Attorney for the appellant: Dhirendra Nath 
Mitter. 

Attorneys for the respondents : Kar, Mehta y Co. ; 
Kumar Krishna Dutt ; SHilendra Mohan Butt. 
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[ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA.] 

Evidence admissibility of— Evidence Art (/ 0 f 1S72) s. 92— Evidence of 
acts and conduct of parties to deeds showing that they were mortgages 
when in form they were absolute transfers— Fraudulent dealing with 
property which the parties knew belonged to a third person not a party 
to deeds. 




The language of s. 92 of the Evidence Act, 1872, with regard to u 
“contract, grant or disposition reduced to writing,’’ in terms applies, and 
applies alone ; u as between the parties to any such instrument, or their 
representatives in interest.” Wherever, accordingly, evidence is tendered 

Present : Lord Dunedin, Lord Shaw, Lord Sumner, Sir John 
Edge and Mu. Ameer Ali. 
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•as to a transaction with a third party, it is not governed by the section or 
by the rule of evidence which it contains, and in such a case, therefore, 
the ordinary rules of equity and good conscience come into play 
(unhampered by the statutory restrictions. 

The principles of equity, which are universal, forbid a person to deal 
with property which he knows he holds on security, and notin actual 
ownership. 

In this case both the grantor and grantee in transactions by deed 
regarding certain land were shown by the evidence to have dealt with it 
with the knowledge that it belonged to a third person who was not a 
44 party to the deeds or a representative in interest of a party ’* to them. 
It was alleged that the deeds, though in form absolute transfers of the 
property, were intended to be only mortgages or transfers of mortgages. 

Held, that section 92 of the Evidence Act was no bar to the admission 
of evidence to show what was the true nature^of the transactions : it did 
not prevent fraudulent dealing with a third person’s property. Evidence^" 
to that third party s rights is admissible, and, if admissible, is most relevant. 

The series of cases cited in the judgment, of which Bafou Lahshman 
v. Govinda Kanji(l) is an example, in which it has been decided that, not- 
withstanding the terms of section 92, evidence is admissible to show the 
.acts and conduct of the parties to such deeds as inconsistent with the 
absolute transfer of the property, and only consistent with the true nature 
of the transaction having been one of mortgage or transfer of mortgage, 
.ceased to have any binding authority after the decision by the Board in 
Balkishen Das v. Legge( 2) in which it was held that oral evidence was not 
.•admissible for the purpose of ascertaining the intention of parties to 
written documents ; and that the cases in the English Court of Chancery 
had no application to the law of India as laid down in the Acts of the 
Indian Legislature. 

Achutaramaraju v. SuUaraju (3), Maung Bin v. Ma Hiding (4) and 
Daltoo valad Totaram v. R im Chandra Totaram (5) referred to, as being 
cases in which the judgment of the- Board in Balkishen Das v. Legge(2) 
had been rightly followed and applied. 

Appeal No. 128 of 1915 from a judgment and decree 
(3rd August-1914) of the Chief Court of Lower Burma 
on its Appellate Side, which reversed a judgment and 
decree (17th June and 18tli July 1912) of the same 


(1) (1880) I. L. R. 4 Bom. 594. 

(2) (1899) I. L. R. 22 All. 149 ; 

L. E. 27 I. A. 58. 


(3) (1901) I. L. E. 25 Mad. 7. 

(4) (1905) 3 L. B. Eul. 100. 

(5) (1905) I. L. E. 30 Bom. 119. 
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1917 Ooxu-t on its Original Side, on a new trial of the suit 
Mating in pursuance of an Order (8th August 1911) of His 
K ™ Majesty in Council. 

Ma Shwk Maung Kyaw (heir and legal representative of Ma ung 
La - Kyin, the defendant, and Ma Ngwe Zau, deceased) was 
the appellant to His Majesty in Council. 

The facts of the case are sufficiently stated in the 
judgment of the Judicial Committee. The former 
hearing of the case in the Privy Council will be found 
reported in I. L. R. 38 Calc. 892. 

Under the above order in Council the case was 
re-tried by Robinson J. on 31st May, and 5th and 6tli 
June 1912. By consent the issues settled at the 
former hearing were taken as being the issues on the 
re-trial, and it was agreed that the question of fraud 
was sufficiently covered by the second issue, namely, 

“ If defendants were mortgagees only, had U Shwe Pe 
and Ma Shwe La actual or constructive notice of such 
fact Further evidence, both oral and documentary, 
was adduced and put in on behalf of the appellant 
and the respondents. All the evidence with reference 
to the deeds of 4th March 1903 (Exhibits A and B) was 
objected to by the respondents on the ground that 
it was inadmissible. Ko Myaing and his daughter 
Ma Pwa O being dead at the date of the trial, the 
appellant tendered as evidence under section 33 of the 
Evidence Act, 1872, depositions made by them in a 
former suit (16 of 1904 of the Chief Court of Lower 
Burma), together with the pleadings and issues in 
that suit. That evidence was objected to on behalf 
of the respondents as not being admissible under sec- 
tion 33, but the Court disallowed the objection and 
admitted the evidence. Thereupon, the depositions of 
two other persons (who had also died before the trial) 
in the same suit were put in as evidence on behalf of 
the respondents. 
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Suit 16 of 1904 was filed by one Munnee against 1917 

U Myaing, R. M. Morrison, U Sliwe Pe, Ma Shwe La, :vI ~ 6 

Somasoonderam Chettyj and Mating Kyaw (the present Ktin 
appellant) for specific performance of a contract made Shwe 
by Morrison (U Myaing’s attorney and mortgagee) La - 
for the sale of certain of the lands comprised in the 
mortgage of 21st May 1895 (Ex. 3) including heredita- 
ment. A. Somasoonderam Clietty was made a defendant 
because it was alleged that U Myaing had by a regis- 
tered deed, dated 11th of January 1904, agreed to sell 
the lands in suit to him. Mating Kyaw was made a 
defendant because it was alleged that the Chetty 
had by registered deed, dated 10th February 1904, 
assigned the said agreement to him. It was recited 
in Exhibit 6 that Maung Kyaw took such assignment 
as trustee for Maung Kyin. In that suit it was alleged 
by U Myaing that the transactions evidenced by 
Exhibits B and C were mortgages and transfers of 
mortgages, and not sales, whereas U Shwe Pe con- 
tended that they were sales. An issue was framed 
upon the question and upon that issue the depositions 
put in under section 33 of the Evidence Act were 
taken. 

On 17th June 1912, Robinson J. gave judgment 
and held that U Myaing and Maung Kyin intended to 
be and were in the position of debtor and creditor, 
and intended the transactions represented by Exhibits 
C and D to be mortgages and not sales ; that U 
Myaing’s object in the negotiations which resulted in 
Exhibits A and B was to transfer those mortgages to 
IT Shwe Pe, and that the latter knew this and agreed 
to take over the mortgages ; and that U Shwe Pe was 
guilty of fraud in taking the deeds of sale. Robinson 
J. held therefore that the respondents were not 
entitled to possession of the hereditaments and that 
their suit failed, and it was dismissed with costs. 
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On appeal by the respondents an Appeal Bench 
of the Chief Court (Hartnoll, Officiating C. J., and 
Ormond J.) delivered separate judgments allowing the 
appeal. 

Ormond J. held that the appellants were pre- 
cluded from showing that the transactions were other 
than sales, but he dealt with the question in view 
of the order of the Privy Council, and after holding 
that the evidence admitted under section 33 of the 
Evidence Act wa,s inadmissible, found that on the 
other evidence adduced the findings of Robinson J. that 
when Exhibits A and B were executed Maung Kyin 
and Ma Ngwe Zan to the knowledge of U Shwe Pe 
and Ma Shwe La were merely mortgagees, and that it 
was intended by all parties that the mortgages only 
should be transferred to U Shwe Pe and Ma Shwe La 
were correct. He held further that U Myaing knew 
the nature of the instruments (Exhibits A and B) and 
that therefore there was no antecedent fraud; that 
Maung Kyin and Ma Ngwe Zan did not allege fraud 
on the part of U Shwe Pe at the time of, or antecedent 
to, the execution of Exhibits A and B, and that being 
so they were precluded by the Full Bench ruling in 
Maung Bin v. Ma Hlaing (1) from showing that 
these transactions were transfers of mortgages and not 
outright sales, and from showing that at the date of 
those documents they were in fact only mortgages 
because such evidence would be relevant only for the 
purpose, of showing that it was intended that the 
transactions should be transfers of mortgages. He 
concluded as follows : — 

“ My view of the case then, is shortly this : The 
defendants do not allege any fraud on the part of U 
Shwe Pe at the time of or antecedent to the execution 

(1) (1905) 3 L. B. Eul. 100. 
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of Exhibits A and B, either against U Myaing or 19 17 

against the defendants. That being so, the defendants maung 
are precluded by the Fall Bench ruling from showing Kyin 
that the transaction evidenced by Exhibits A and B ma Shwe 
was a transfer of mortgages and not outright sales. La - 
And they are precluded from shewing that at the time 
of these documents they (the defendants) were in fact 
only mortgagees ; because such evidence would be 
relevant only for the purpose of showing that at the 
time of the execution of Exhibits A and B, it was 
intended that the transaction should be a transfer of 
the defendant’s mortgages. If, however, evidence is 
admissible for the purpose of showing what was the 
real transaction; the facts (apart from the evidence 
which has been admitted under section 33 of the 
Evidence Act) would clearly show that the parties 
concerned, vis., U Myaing, defendant Maung Kyin and 
U Shwe Pe all intended that U Shwe Pe and his wife 
should take a transfer of the defendant’s mortgages 
in the form of outright sales.” 

Hartnoll, Offg. Chief Judge, held that the evi~ 
dence tendered under section 33 of the Evidence Act 
was rightly admitted. He agreed with Ormond J. 
and Robinson J. that Exhibits C and D were intended, 
to operate as mortgages and Exhibits A and B as trails-' 
fers of mortgages, but held, agreeing with Ormond J., 
that no fraud had been proved against U Shwe Pe and 
Ma Shwe La antecedent to the execution of Exhibits A 
and B. As however according to the above Full Bench 
ruling oral evidence was not admissible to vary the 
documents, he held that the appeal should be allowed. 

On the deaths of Maung Kyin and Ma Ngwe Zan, 

Maung Kyaw was by order of the Chief Court substi- 
tuted on the record as the sole heir and legal represent- 
ative of the two deceased parties. 
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On this appeal, 

Sir H. Erie Richards , K. G., and F. J. Coltman, 
for the appellant, contended that the Appellate Court 
was in error in holding that he had not proved 
against the respondent’s fraud in relation to matters 
antecedent to the execution of the deeds of 4th 
March 1903, in rejecting under section 92 of the 
Evidence Act, 1872, evidence of a fraudulent dealing 
with U Myaing’s property, and in not holding that 
the respondent’s dealing with it was fraudulent. The 
Appellate Court should have found that U Shwe Pe 
and Ma Shwe La had notice that the property pur- 
porting to be conveyed to them belonged to U 
Myaing, a third party, who was not a party to the 
conveyances. The evidence on the retrial showed 
that these were concurrent findings, that they were 
taken with knowledge that U Myaing was the owner. 
That being so, according to the decision when the 
case was before the Board on the former appeal (1) 
section 92 of the Evidence Act was not applicable. 
The appellant stood in the place of U Myaing, as he 
was the holder of the equity of redemption. But 
even if section 92 did apply it would not exclude 
extrinsic evidence as to the acts and conduct of 
the parties (which the Appellate Court below had 
rejected) to show what the true nature of the transac- 
tion was. Reference was made to Bales u Lakshman 
v. Govinda Kanj i (2), Hem Chunder Soor v. Rally 
Churn Das (3), Rakken v. Alagappndayan (4), 
Preonath Shaha v. Madhu Sudan Bhuiya\ 5), Khan- 
kar Abdur Rahman v. Ali Hafez (t>) and Mahomed 
Ali Hossein v. Nazar Ali ( 7). The cases to the 


(1) (1911) J.L. R. 38 Calc. 892 ; 

L. R 38 I. A. 149. 

(2) (1880) I. L. R. 4 Bom. 594. 


(4) (1892) I. L. R. 16 Mad. 80. , 

(5) (1898) I. L. R. 25 Calc. 603. 

(6) (1900) I. r.. R. 28 Calc. 256. 


(3) (1883) I. L. R. 9 Calc. 528, 533. (7) (1901) I. L. R. 28 Calc. *219. 
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contrary, Acliutaramaraj a v. Subbaraju (I), Maung 
Bin v. Ma Riding (2) and Dattoo valad Totaram v. 
Ram Chandra Totaram (3) were decided on an 
erroneous interpretation of the judgment of the 
Board in Balkishen v. Legge (4). 

De G-ruyther , K. C., and T. Edwards Forster, for 
the respondents, contended that no fraud had heen 
alleged by the ajipellant against the respondents in 
the matter of the deeds antecedent to their execution, 
nor had any particulars of any fraud been given by 
the appellant in relation thereto. An agreement for 
sale or mortgage must be in writing [sections 54 and 
59 of the Transfer of Property Act (IV of 1882), and 
must be registered (sections 17 and 49 of the Registra-. 
tion Act (III of 1877)]. Section 92 of the Evidence 
Act renders inadmissible oral evidence given by the 
parties to a deed of absolute transfer, to show that 
it was intended to be only a mortgage. Reference 
was made to Achutaramaraj u v. Subbaraju (1), 
Maung Bin v. Ma Hlaing (2), and Dxttoovalad 
Totaram v. Ram Chandra Totaram (3). The deci- 
sions relied upon by the appellant were cases which 
applied the English equitable principle laid down 
in Lincoln v. Wright (5) which,, in Balkishen v. 
Legge (4), the Board held was not applicable in India. 
The former decision of the Board in the present case 
was only that if there was antecedent fraud, evidence 
would be admissible to prove it. Here the Courts below 
on the re-trial have held that there was no such fraud. 

Sir H. Erie Richards, K. C., replied. 

The judgment of their Lordships was delivered by 

Lord Shaw. This is an appeal originally brought 
by the defendants Maung Kyin, since deceased, and 

(1) (1901) I. L. E. 25 Mad. 7. (4) (1899) I. L. E. 22 AIL 149 * 

(2) (1905) 3 L. B. Rul. 100. L. R. 27 I. A. 58. 

(3) (1905) I. L. R. 30 Bom. 119. (5) (1859) 4 De Gex. & J. 16. 


Macjkg . 
Kyin 
v. 

Ma Saws 
La* 


INDIAN LAW REPOETS. [VOL. XLV. 

Maxing Kyaw, from a judgment and decree of the Chief 
Court of Lower Burma in its Civil Appellate Jurisdic- 
tion, dated the 3rd August, 1914, reversing the judg- 
ment and decree of the Chief Court in its Civil 
Original Jurisdiction, dated the 17th June, 1912. The 
matters in suit between the parties have, on a former 
occasion, formed the subject of an appeal to this Board. 
The judgment upon that appeal was pronounced on 
the 11th July, 1911, and is reported in L. R. 38 Indian 
Appeals, p 146, (1). The meaning and effect of that 
judgment will be presently referred to. 

The property which is the subject of the appeal 
consists of four different parcels of land situated in 
Kemmendine, a suburb of Rangoon. The facts of the 
case may be briefly stated thus : The owner of these 
plots of land was one Ko Shwe Myai ng. On the 30th 
November, 1901, Myaing, having borrowed from 
Maung Kyin and Ma Ngwe Zan, his wife, 8,500 rupees, 
to bear interest at 1-8 per cent, per month, granted an 
out-and-out conveyance of two of these properties, 
which may be called (a) and (b), in favour of Kyin and 
his wife. No possession passed ; interest was paid by 
Myaing and repayment of the loan to the extent of 
3,500 rupees was also made. This left an unpaid 
balance of 5,000 rupees. On the 4th March, 1903, Kyin 
and his wife obtained payment of this sum from 
U Shwe Pe and his wife, and conveyed the properties 
(a) and (6) to the latter. 

There were two other plots of land, which may bn 
called (c) and (d). Kyin and his wife on the 13 th 
February, 1902, having advanced 11,565 rupees, pur- 
chased these properties, which then also belonged to- 
Myaing, by public auction. No possession passed. 
On the 4th March, 1903, Kyin and. his wife trans- 
ferred these properties to Shwe Pe and his wife in 

(1) (1911) 1. L. E. 38 Calc. 892. 
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consideration of a payment of 11,000 rupees, 565 rupees 
having in the meantime been paid by Myaing. The 
state of matters accordingly was that, on the date last 
mentioned, namely, the 4th March, 1903, U Shwe Pe 
and his wife became by ex facie absolute conveyances 
from Kyin and his wife vested in all the properties in 
suit. 

Myaing was no party to these later transactions, 
but there is some correspondence showing that his 
part in the transaction was that he was desirous of 
having, and he obtained the benefit of, a reduction in 
the rate of interest from 1-8 per cent, per month to 
1 per cent. 

Then, on the 20th November, 1905, Myaing conveyed 
to the Kyins his equity of redemption. The footing 
upon which this deed was granted was manifestly that 
Myaing, notwithstanding the absolute conveyances, 
still considered himself as only having granted mort- 
gages over his property, and having therefore an 
equity of redemption thereon, which he was free to 
dispose of. 

U Shwe Pe having died, his widow and children 
brought this suit for possession of the lands, it being 
directed against Kyin and his wife. They resist posses- 
sion being given and maintain in substance that, 
although the conveyances to U Shwe Pe and his wife 
bear to be absolute in form, it was well known to them 
that the true nature of the transaction was one of mort- 
gage upon the security of the properties. In particular, 
it is maintained that Shwe Pe and his wife knew that 
Kyin and his wife, who purported to grant the 
conveyance in absolute terms, were not in fact the 
owners of the property, but themselves only lenders 
thereon. This is an important consideration, as will 
afterwards appear, because it amounts to this : that the 
transfer, although ex facie of the deeds absolute in 
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form, was in truth and to the knowledge of both 
parties a transfer a non domino. The dominus was 
Myamg, who was not a grantor. In short, the Kyins 
were purporting to sell and the Shwe Pes purporting 
to buy what both the nominal sellers and buyers 
knew to belong to somebody else. 

When the matters in dispute were before this 
Board upon a former occasion, it was decided that 
evidence upon the topics above mentioned could be 
received, but no final judgment was given as to the 
effect to be given to such evidence after its reception. 

The proof having been taken, their Lordships are 
now in possession of the facts and of concurrent 
findings upon the most important of these. It may be 
well to note how this stands. The learned Judge of 
the Chief Court (Original Civil Jurisdiction) puts the 
matter thus : — 

“ The evidence in my opinion taken as a whole, coupled with the conduct 
o the parties, shows that U Myaing and defendant meant their dealing 
resulting in Exhibits C and I) to be mortgages. It is clear that U Mvaing’s 
object in the negotiations, which resulted in Exhibits A and B,' was to 
transfer defendant’s mortgage to his relative U Shwe Pe at a lower ’rate of 
interest, and U Shwe Pe's letters show he knew this and agreed to take 
over a mortgage. If he deliberately got deeds of sale executed, it was a 
gross fraud on U Myaing, and the evidence is admissible to show this 
He now endeavours to profit by his fraud or has since determined to trv 

and get the property by taking advantage of the old Burmese custom of 

ta -mg a sale deed where a mortgage only was contemplated. He cannot 
profat by this fraud. 

I therefore hold that defendants were mortgagees only and that U 
oil we Pe had notice of the fact.” 

Upon appeal in the Chief Court (Civil Appeal), the 
learned Judges held .- — 

“IE, however, evidence is admissible for the purpose of showing what 

^therea traction ; the facts (apart from the evidence which has 

Zt H , S8 ° ti0n 33 ° £ * ,,e Evidence A ct) would clearly show 

hat the parties concerned, viz.: U Myaing, defendant Maung KWn and 

fe, rfT. f h r nded that U ShWe Pe and h!s wife take ; trans- 
Of the defendant s mortgages in the form of outright sales.” 
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Upon the non-admissibility of the evidence reliance 

is placed by the respondents upon section 92 of mating 
the Indian Evidence Act of 1872. It provides that 
when the terms of a contract, grant, or disposition Ma Shwk 
are reduced to writing “no evidence of any oral lA 
agreement or statement shall be admitted as between 
the parties to any such instrument or their represent- 
atives in interest for tbe purpose of contradicting, 
varying, adding to or subtracting from its terms.” 

The first proviso is to the effect that “ any fact may 
be proved which would invalidate any document, 
or which would entitle any person to any decree or 
order relating thereto ; such as fraud .... want 
of failure of consideration, or mistake in fact or 
law.” 

Founding upon this section, the respondents main- 
tain that the whole of the evidence led must be 
rejected. On the contrary, the appellants maintain 
that, notwithstanding the terms of the section, they 
are entitled to set up and prove the acts and conduct 
of the parties as inconsistent with the transfer of 
property and only consistent with the true nature 
of the transaction having been one of mortgage or 
transfer of mortgage. They found upon a considerable 
body of authority to that effect, the cases cited being 
Baks'u Lakshmctn v. Govinda Kanji (1), Hem Chunder 
Soar v. Kally Churn Das (2), Rakken v. Alof/appu- 
dayan (3), Preonath Shaha v. Madhu Sudan Bhuiya 
(4), Khankar Abdur Rahman v. All Hafez (5), 
Mahomed Ali Hossein v. Nazar Ali (6) The judg- 
ment of Mr. Justice Melville in the first of these cases 
is repeatedly founded upon in the course of the series, 
in which that learned Judge expressly followed the 

(1) (1880) I. L. B. 4 Bom. 594.. (4) (1898) I. L. E. 25 Gale. 603. 

(2) (1883) I. L. E. 9 Calc. 528. (5) (1900) I. L. B. 28 Calc. 256. 

(3) (1892) I. L. E. 16 Mad. 80. (6) (1901) I. L. E. 28 Calc. 289. 
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Engiish equity doctrine as expressed in Lincoln v. 
Wright (1) by Lord Justice Turner thus 

The principle of the Court is that the Statute of Frauds was not 
• made to cover fraud. If the real agreement in this case was Mat al 

tra r;. P a ‘ nt . lff and AVnght ’ the transaction should be a mortgage 
transaction, it is, in the eye of this Court, fraud to insist on the com-ey! 

thTfraud7 S abS0 ' Ute ’ aDd Par ° le eVWenCe mUSt bS admissible *> prove 

In the opinion of their Lordships, this series of 
cases definitely ceased to be of binding authority after 
the judgment of this Board pronounced by Lord 
Davey in the case of Balkishen Das v. Leqqe (2). It 
was there held that oral evidence was not admissible 
or the purpose of ascertaining the intention of parties 
to written documents. Lord Davey cites section 92 
ot toe Indian Evidence Act, and adds 

the leara ed Judges^ the High cM t ^ referre<1 t0b >’ 

_i • .5 . 1 ^ 0uit have notl > 111 the opinion of their Lord- 

Ships, any application to the law of India as laid down in the Acts of the 

of the contiH' ° 3Se mUSt ’ there£ ° re ’ be decided » « consideration 
contents ot the documents themselves, with such extrinsic evidence 

of surrounding circumstances as may be required to show in what manner ' 
the language of the document is related to existing facts.” 

pvpv ° tWltl f taUding the (leclsion of this Board, liow- 
stni In? • C0 T nfl 7 ict ot authority on the subject 

’ f , dU1S 111 Indla - But the respondents rightly 
iff m ara 'T aiu v - 8,Mara r‘ Ob, Uau„„ 
Ram r>; f ' a "m and Duto valad Totaram v. 
S To ‘ aram (0 and In particular to tl,e 

In the-e he j “ ■' e,,kins “ tlle last «*• 

In these the judgment of the Board, as pronounced by 

Lord Davey, has been rightly followed and applied. 

The principles of equity which are universal forbid 

” “ d “‘ Y ha " ^ he knows°that 

holds m security as if he held it in property. But 

(1) (1859) 4 I)e Gex & J. ifi. ( 3) ( .o nni 

W ( l9o D I. L. R. 30 Bom. 119. 
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to apj)ly the principles, you must he placed in posses- 
sion of the facts, and facts must be proved according 
to the law of evidence prevailing in the particular 
jurisdiction. In England the laws of evidence, for. the 
reasons set forth in Lincoln v. Wright (1) and other 
cases, permit such facts to be established by a proof 
at large, the general view being that, Unless this were 
done, the Statute of Frauds would be used as a protec- 
tion or vehicle for frauds. But in India the matter of 
evidence is regulated by section 92 of the Indian 
Evidence Act, and it accordingly remains to be asked, 
What is the evidence which under that statute may be 
competently adduced ? The language of the section 
in terms applies and applies alone “ as between the 
parties to any such instrument or their representatives 
in interest.” Wherever accordingly evidence is 
tendered as to a transaction with a third party, it is 
not governed by the section or by the rule of evidence 
which it contains, and in such a case accordingly 
the ordinary rules of equity and good conscience 
come into play unhampered by the statutory restric- 
tions. 


Their Lordships view the case accordingly as 
having been dealt with on that footing by their pre- 
decessors at the Board. Thus, while in the course of 
the judgment of Lord Robson reference was made to 
evidence which might be taken “ relating to the acts 
and conduct of the parties as distinguished from oral 
evidence and conversations constituting in themselves 
some agreement between them,” nothing was decided 
upon that head, except that it would, give rise to 
important and difficult questions under the Indian 
Evidence Act. That question has now been settled 
by their Lordships, adversely to the reception of the 
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But tile later passage of the judgment of Lord: 
Robson is upon a topic much more crucial to the 
situation which the facts proved in the case admitted- 
ly disclose 

“Their Lordships,” said he, “however, are of opinion that the case- 
or the appellants disclosed a charge of fraud against the respondents in 
relation to matters antecedent to those deeds, on which much of the 
evidence tendered would certainly be material. Thus it is said that the 
respondents, or the persons under whom they claim, took absolute convey- 
ances of property from the appellants with notice that they in fact 
belonged to a third person, namely, the alleged mortgagor, Ko Shwe 
Myaing. If this be so, section 92 of the Indian Evidence Act, even if 
construed according to the respondents’ contention, will not avail them. 

It is applicable to an instrument ‘ as between the parties to any such 
instrument or their representatives in interest,’ but it does not prevent 
proof of a fraudulent dealing with a third person’s property, or proof of 
notice that the property purporting to be absolutely conveyed in fact 
elonged to a third person who was not a party to the conveyance.” 

Upou the facts it now turns out quite plainly, and. 
it was, indeed, admitted in argument that, when Shwe 
Pe took the conveyance from the Kyins, he knew that 
it was a conveyance of property which belonged to 
Myaing, and that accordingly the. grant proceeded 
a non domino. If section 92 applied, proviso I would 
seem to be in point, because it would be a fraud to 
insist upon a claim to property arising under such a 
transaction, the claimant knowing that the true owner 
had never parted with it. But, in the opinion of their 
Lordships, section 92 does not apply, because the 
evidence, the admissibility of which is in question is 
evidence going to show what were the rights of a 
ird person, namely Myaing, in the property, and 
hete are concurrent findings to the effect that the 
property was m that owner and not in the Kyins 
who to the knowledge of Shwe Pe never purported to’ 
dispose of it as theirs. If a purchaser for onerous 
consideration and without, notice had been the grantee 
" d " » dee<1 ° f I***, conveyance, a lily 


YOL. XLV.] CALCUTTA SERIES. 


335 


ill! 


: different set of considerations would have arisen. In 191 7 

' the present case, however, both grantor and grantee MaoN(J 

were dealing with the property of an owner who was Kyin 

a third person, who was not in the language of the Ma g' HWE 
\ statute either a party to the instrument or a represent- La. 

ative in interest of a party to the instrument. The 
evidence led as to that third party’s rights is admis- 
sible, and, if admissible, is most relevant. Their 
Lordships do not hold any doubt upon the subject of 
fact, in that respect entirely agreeing with all the 
Courts below. It is true that the Court of Appeal felt 
precluded by the terms of section 92 of the Evidence 
Act from agreeing with the Judge of the Chief Court, 

I but in the opinion of the Board the section is, in the 

| important particular last dealt with, no bar to the 

| admission of the light on the true situation of the 

f case. 

Their Lordships will accordingly humbly advise 
His Majesty that the appeal be allowed, the decree of 
the Chief Court in its appellate jurisdiction, dated the 
3rd August, 1914, set aside with costs, and the decree 
of the Chief Court in its original jurisdiction restored. 

The respondents will pay the costs of the appeal. 

J. v. w. 

Appeal allowed. 


Solicitors for the appellant : Arnould £,■ Son. 
Solicitors for the respondents : Bramall § White. 
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CRIMINAL REVISION 


CHANDI CHARAN GIRI 


GADADHAR PRADHAN, 


Sanction for Prosecution — Sanction by Deputy Collector in appraisement 
proceedings — No appeal from orders in such proceedings — Jurisdic- 
tion — Subordination of such Deputy Collector to the District Judge or 
Commissioner of the Division — Bengal Tenancy Act ( VIII o * 1885), 

ss. 69 and 70 — Criminal Procedure Code ( Act V of 189S ), s. 195 (0), 
(7)(b)(c). 

A Collector, or a Deputy Collector exercising the powers of a Collector, 
under ss. 69 and 70 of the Bengal Tenancy Act (VIII of 1885), is a 
44 Court ” within s. 195 of the Criminal Procedure Code. 

Baghoobmis Sahoy v. KoJeil Singh (1) followed. 

Abdullah Khan v. Emperor (2) referred to. 

Proceedings under s. 69 of the Bengal Tenancy Act are civil in 
nature, and the Court of the Deputy Collector acting thereunder is 
subordinate to that of the District Judge under s. 195 (7). 

Per Chitty J. S. 195 (7) (e) is intended to apply only where no 
appeal lies from any decision of a particular Court, and not where a 
particular order is non-appealable. 

Appeals from the Collector under the Bengal Tenancy Act, do not 
ordinarily lie to the Commissioner of the Division. In some cases they 
lie to him, and in Others to the Civil Court. The Collector, in proceedings 
under ss. 69 and 70 of the Act bv reason of a iq* fv\ a>\ 


° Griminal revision No. 707 of 1917, against the order 
Delevingne Sessions Judge of Midnapore, dated March 24, 1917. 

(1) (1390) I. L. R. 17 Calc. 872. (2) (1909) I. L» R. 37 Go 

(3) (1917)21 0. W.N., 948. 
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Per Chi-tty J. The words “ Principal Court of Original Jurisdiction ” 
do not refer to a Court of any particular class, but to a Civil, Criminal or 
Revenue Court according to the nature of the case in which the question 
of sanction arises. 

Ajudhia Prasad v. Ram Lai (1) referred to by Richardson J. 


On the 13th November 1916 the petitioners filed 
an application before the Subdi visional Officer of 
Contai, who was also the Deputy Collector exercising 
the powers of a Collector, under section 69 of the 
Bengal Tenancy Act (VIII of 1885), for appraisement 
of their produce. The Deputy Collector thereupon 
ordered the second officer to enquire and report on the 
matter. The latter held a local inquiry and submitted 
his report, on the 12th December, stating that certain 
receipts had been filed by the petitioners which 
appeared to have been forged. The Deputy Collector 
dismissed the petitioners’ application, on the 3rd 
January 1917, and granted sanction to prosecute them, 
under sections 209 and 471 of the Penal Code, at the 
instance of the opposite party. The petitioners then 
appealed to the Commissioner of the Burdwan Divi- 
sion, who refused to interfere by his order, dated 5th 
March, holding that the District J udge of Midnapore 
had jurisdiction in the matter under section 195 (7) (c) 
of the Criminal Procedure Code and not his Coui't. 
The petitioners thereafter applied to the District 
Judge for revocation of the sanction, but he dismissed 
the application on the ground .'that the proper 
Appellate Court under section 195 (7) of the Code 
was the Commissioner. The petitioners then moved 
the High Court and obtained the present Rule. 


Bdbu Jyotish Chandra Basra and Balm Santosh 
Kumar Pal , for the petitioner. 


(1) (.1911) I. L. R. 34 All., 197. 
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aforesaid, his order 


Chandi 
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V. 

Gadadhar 

Pradhan, 


Babu Jogendra Narain Mammdar, for the oppo- 
site party. 

Cur. adv. vult. 

Chitty J. In this case the petitioners, Chandi 
Charan Giri and Gajendra Barik, applied to the Sab- 
divisional Officer of Contai, exercising the powers of 
a Collector, for appraisement of produce under section 
69 of the Bengal Tenancy Act. In those proceedings 
the officer deputed to hold a local enquiry reported 
that the petitioners had made use of forged receipts. 
On this report the Subdivisional Officer refused their 
application, and at the instance of their opponents 
granted sanction for their prosecution under sections 
471 and 209 of the Indian Penal Code. Prom that 
order the petitioners appealed to the Commissioner of 
the Burdwan Division. The Commissioner held that 
he had no jurisdiction, and that the Court to which 
the Subdivisional Officer’s Court was subordinate was 
that of the District Judge of Midnapore under sectiou 
195 (7) (c) of the Criminal Procedure Code. The 
petitioners then applied to the District Judge, but he 
too threw out their application on the ground that he 
had no jurisdiction to entertain it. He was of opinion 
that the Commissioner’s Court had jurisdiction, as the 
Court to which appeals from the decisions of a Col- 
lector, or officer exercising the powers of a Collector, 
under the Bengal Tenancy Act would ordinarily lie. 
Against the District Judge s order the petitioners 
applied to this Court to exercise its re visional powers, 
and this Rule was issued. It should be noted that, 
in proceedings under sectiou 69 of the Bengal Tenancy 
Act, by section 70 (5)“ the Collector may, if he thinks 
fit, refer any question in dispute between the parties 

for Mia rlaAicnnn < \ F *■» r^ixril i ± i . 
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application to a Civil Court by the landlord or the 
tenant, be enforceable as a decree.” There is conse- 
quently no appeal from an order of the Collector 
under section 70. 

The Collector acting under sections 69 and 70, is a 
“Court” within the meaning of section 195 of the 
Criminal Procedure Code : see Eaghoobuns Sahoy v. 
Kokil Singh (1). The question is, to what authority 
he is to be regarded as subordinate for the purposes 
of section 195 (6). Section 195 (7) purports to supply 
the' answer, but it is so unfortunately worded as to 
leave the enquirer in much the same doubt and 
uncertainty as he was before. The difficulty of 
interpretation will be apparent if clauses (a) and (&) 
be omitted. Section 195 (7) will then read : — “ For the 
purposes of this section every Court shall be deemed 
to be subordinate only to the Court to which appeals 
from the former Court ordinarily lie, that is to say, 
(c) where no appeal lies such Court shall be deemed 
to be subordinate to the principal Court of original 
jurisdiction within the local limits of whose jurisdic- 
tion such first mentioned Court is situate.” The 
difficulty seems to have arisen from the attempt to 
provide in one clause for cases where an appeal lies as 
well as for those where no appeal lies. 

No doubt the words “where no appeal lies” are 
wide enough to cover cases, where all decisions 
of a particular Court are made final by law, e.g., 
a Small Cause Court, and also cases where a parti- 
cular order is non-appealable, e.g., the case before 
us. I am inclined to think that the former class 
of cases only was referred to by the Legislature 
in this section 195 (7). If it were not so, the word 
“ ordinarily ” in the earlier part of the sub-section 
would be meaningless. Further, there does nor. seem 


1917 

Chandi 

Charan 

Giri 

V. 

Gadadhar 

Pradhah. 

Chi tty J. 


(1) (1890) I. L. R. 17 Gale., 872. 
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to be any good reason lor possibly transferring 
jurisdiction from a Court of one class to a Court of 
another simply because an appeal from the particular 
order in question is forbidden. Nor am I prepared to 
say that the principal Court of original jurisdiction 
must necessarily refer to a Court of any particular 
class. It is a Civil or Criminal or Revenue Court, as 
the case may be. 

In this particular case, however, I think that the 
difficulty may be surmounted. I cannot agree with 
the learned District Judge when he says that appeals 
from the decisions of the Collector under the Bengal 
Tenancy Act ordinarily lie to the Commissioner of the 
Division. A perusal of the Act will show that while 
in some cases an appeal is allowed to the Commis- 
sioner, e.g ., section 40 (5), in other cases an appeal lies 
to the Special Judge, i.e., to a Civil Court. If that be 
so, then under section 195 (7) (6) the nature of the case 
has to be considered. Proceedings, under sections 69 
and 70, are clearly of a civil nature. The Collector 
may state a case for the decision of a Civil Court and 
his order may be enforced as decree of a Civil Court. 
The Collector’s Court may, therefore, be deemed to be 
subordinate to the Civil Court, i.e., the Court of the 
District Judge, for the purposes of section 195. This 
is on the assumption that the words “ where no appeal 
lies ” refer only to the case where all decisions of a 
particular Court are not appealable. 

If they also refer to a case like the present, where 
a particular order is not appealable, we arrive at the 
same result. In that view, it being a matter of a civil 
nature, the Collector’s Court must be regarded as 
subordinate to the principal Court of original civil 
jurisdiction, that is, to the Court of the District Judge. 

The matter is by no means free from doubt, but 
this is the conclusion to which I have come after 
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giving the matter my best consideration. I would 
accordingly make the Rule absolute, set aside the order 
of the District J udge, and remand the application of 
the petitioners to his Court to be disposed of on the 
merits. 
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Richardson J. The opening words of clause (7) 
of section 195 were apparently intended as a general 
definition or explanation of the term “ subordinate ” 
as applied in the previous clauses to a Court. 

The sub-clauses of clause (7; were meant, I think, 
to indicate the result of applying the opening words 
of the clause to the particular cases dealt with in the 
sub-clauses. The words “ that is to say ” at the end of 
the opening paragraph refer to the preceding words 
as a whole, with the sense “ ivhich means,” or “ the 
■result being.” The language is not very happy, but 
that seems to me to be its effect. 

This Court has held, in Baghoobuns Sahoy v. Kokil 
Singh (1), that a Collector acting in appraisement pro- 
ceedings under sections 69 and 70 of the Bengal 
Tenancy Act is a “Court” within the meaning of 
section 195 of the Criminal Procedure Code. Reference 
may also be made to Abdullah Khan v. Emperor (2). 

Under clause (5) of section 70 of the Bengal Tenancy 
Act the Collector’s order is final. There is, therefore, 
no appeal and the case would seem to fall within 
clause (7), sub-clause (c), of section 195. The words 
“ where no appeal lies ” in that sub-clause are wide 
enough to include both a particular case or class of 
cases in which no appeal lies and a Court from which 
no appeal lies in any case, such as a Small Cause Court : 
Nibaran Chandra Chakrabarty v. Akshoy Kumar 
Banerjee (3). 

(1) (1890) I. L. R. 17 Calc. 872. (2) (1909) I. L. R. 37 Calc. 52. 

(3) (1917) 21 C. W. N. 948. 
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As to the expression “ principal Court of original 
jurisdiction ” in sub-clause (c), it has been held, in 
A*'udhia Pra.sad v. Ram Lai (1), that it means the 
principal Court of Civil, Criminal or Revenue jurisdic- 
tion according to the nature of the case in which the 
question of sanction arises. I am not aware of any 
express decision on the point in this Court, and I am. 
not sure that it has not been generally assumed in 
this province that under the clause as it stands, “ the 
principal Court of original jurisdiction” is in a 
district the Court of the District Judge who is also in 
the great majority of cases the Sessions ' J udge. How- 
ever that may be, it is unnecessary in the present 
case to carry the discussion further. I agree that 
proceedings before the Collector under sections 69 and 
70 of the Bengal Tenancy Act are in their nature civil 
proceedings, and I concur in the order proposed by 
my learned brother. 

E _ H _ M> Rule absolute . 

(1) (1911)1. L. R. 34 All. 197. 
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FULL BENCH 



Before Fletcher , Chatter jea, Teunon , Richardson and Chaudhuri JJ. 

MANI LALL SINGH 

v. 

TRUSTEES FOR THE IMPROVEMENT OF 
CALCUTTA.* 


1917 
Aug . 14. 


Recoupment — Powers under Calcutta Improvement Act ( Beng . V o * 1911.) 

88.2 , 3 , 36 , <2 7, S3, 4 7,45», 49(1% 69, 71 (5), 78,57, 55,758 ; ScA, d. 

78 — “ Betterment ” — u Affected" — Lands Clauses Consolidation Act , 

7845 (5 <& 5 Fief. c. 78), as. 88, 88. — Ac^isifiort Aci (/ o/ 7854), 

S 5 . 8, 9, 23 (I) (4), 54 (8), 48 . — House and Town Planning Act , 7089 
(5 i£c7u?. F/J, c. 44), s. 58 (8). — Calcutta Municipal Act (Beng. Ill of 
IS 99) s. 357 (2 ). — Bombay City Improvement Act (Bom. IV of 7858), 
ss. 55, 29 — Reference to Full Bench when incompetent. 

Per Curiam (Chatterjea J. dissenting). The Calcutta Improvement 
Act does authorise the Board of Trustees to acquire land compulsorily for 
purposes of u recoupment,” by selling or otherwise dealing with the 
land under section 81 or by abandoning the land in consideration of the 
payment of a sum under section 78. 

Trusttes for the Improvement of Calcutta v. Chandra Kant t Ghosh (1) 
overruled in so far as it decides to the contrary. 

Per Chatterjea J. The Act does riot authorize compulsory acquisition 
of land for the purpose of recoupment. The lands are not to be included 
in the scheme originally for the purpose of thereafter making profits, but 
if they are properly included in the scheme and subsequently found not to 
be required, the Board have the power to dispose of such lands. 

The question referred to the Full Bench did arise (Chatterjea J. contra ). I 

Prosonno Coomar Paul Chowdhry v Koylash Chunder Paul Chow - I 

dhry (2) distinguished. 1 

The preamble does not control the enacting provisions of the Act. I 

In section 42 (a) of Beng. Act V of 1911 “ affected ” means affected in 
any way, and not merely “ injuriously affected.” 

* Reference to Full Bench in Appeal from Original Civil No. 91 of 1916. ■ ! 

(1) (1916) 1. L. R. 44 Calc. 219. (2) (1867) B. L. R. (F. B.) 759. 




The Metropolitan Board of Works v. Gwen McCarthy U 
The words “ by the execution o£ the scheme used in 
simply mean through or owing to the execution of the schen 
Hammersmith and City Railway Co. v. Brand (2 . dieting 
Section 78 does not apply only “ to land which was on; 
for the execution of the scheme but was subsequently i 
necessary.” 

Per Teu son J. The area fixed and sanctioned as the 
in the scheme ” corresponds with the “ lands delineated or 
England. 

The Appeal Court presided over by San 
Woodroffe and CMtty JJ., being in disagrt 
tlie decision of Mookerjee and Cuming JJ. 
Kanta Ghosh's Case (3), made this referenc 
Bencli in the appeal preferred by Mani 
plaintiff, against the decision of Greaves J 
The Order of Reference was as follows : 

Sanderson C.J. This case comes before us sitting as 
hearing of appeals from the Original Side of the High ( 
appeal from the judgment of Greaves J. which was delivei 

July 1916. • m in 

The plaintiff was the owner of certain premises, No. 1U 

and the defendants were the Trustees for the Improvemen 
Mr. Peterson, the Land Acquisition Collector. The suit 
purpose of obtaining an injunction to restrain the defenda 
ing the said premises or doing any acts in furtherance tliei 
The land in question, No. 30, Halliday Street, lies to 
Halliday Street, the widening of which formed the b: 
No. VII A. There was some discussion during the argum 
as to how much of No. 10, Halliday Street, had been tal 
street widening. 

It was, however, finally agreed by the learned counse 
appeal that the strips of land to the north and south of I 
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Street had been taken in scheme VIIA so far as the actual widening of 
Halliday Street was concerned. 

The remainder of No. 10, Halliday Street, the Trustees contend they are 
entitled to acquire compulsorily under their Improvement Scheme as land 
“which will, in their opinion, be affected by the execution of the scheme ’ 
within the meaning of section 42. 

The issue upon which the case was decided was the 5th which ran as 
follows : — 

(5) Are the lands in suit, or any portion thereof required for the pur- 
poses of the Act ? Is recoupment one of such purposes ? 

Greaves J. decided this issue in favour of the Trustees. 

The question depends upon the interpretation of the provisions of the 
Bengal Act V of 1911, an Act to provide for the Improvement and Expan- 
sion of Calcutta. 

Last year Mookerjee and Cuming JJ., sitting as a Division Bench 
on the Appellate Side of the Court, heard an appeal in the case of The 
Trustees for the Improvement of Calcutta v. Chandra Kanta Ghosh (1). 
It was an appeal by the Trustees from a judgment of the Subordinate 
Judge of the 24-Parganas, and judgment was delivered by the Division 
Bench on August 22nd, 1916. In that case the question whether the 
Trustees were entitled to acquire land compulsorily for the purpose of 
“ recoupment ” was involved and the learned Judges came to a conclusion 
as to the construction of the Act contrary to that arrived at by Greaves J. 
in the case now under appeal. 

As at present advised, I agree with the conclusion arrived at by 
Greaves J. As already stated, the issue included the question “Is recoup- 
ment one of such purposes ? It might have 'been more accurate to say is 
“ recoupment ” one of the means’ authorised -.by the Act for carrying out 
the objects of the Act : but it is plain from the judgment that no misunder- 
standing occurred from the form of the issue. 

I agree with Greaves J.’s interpretation of the word “ affected ” in sec- 
tion 42' and I think the Trustees have power to acquire compulsorily land 
which, in their opinion, will be affected by the execution of the scheme with 
a view to selling or otherwise dealing with the same under section 81, or to 
the payment of a sum uf money under section 78. 

Consequently, as at present advised, I am unable to agree with the 
decision in the case of The Trustees for the Improvement of Calcutta v* 
Chandra Kanta Ghosh (l) in so far as it decides the contrary, and as my 
learned brothers Woodroffe and Chitty JJ. have come to the same conclu- 
sion, the question of law must be referred to a Full Bench in pursuance of 
the Rules of this Court. 

(1) (1916) I. L. R. 44 Calc. 219 ; 21 C. W. N, 8. 
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In view, therefore, of the fact that this appeal must be reargued before 
a Full Bench, I do not think it necessary to deal in detail with the 
sections of the Acts or the arguments presented to us. It is 
sufficient for me to say that I have read the judgments about to be delivered 
by my learned brothers Woodroffe and Chitty JJ. and that, as at present 
advised, I agree with the conclusions arrived at by them. 

The question to be referred to the Full Bench is whether the case of The 
Trustees for the Improvement of Calcutta v. Chandra Kanta Ghosh (1), in so 
far as it holds that Bengal Act V of 1911 does not authorise the Board 
of Trustees to acquire land compulsorily for purposes of “ recoupment ” i.e. 
by selling or otherwise dealing with the land under section 81 or by aban- 
doning the land in consideration of the payment of a sum under section 78, 
was rightly decided. It was agreed by the learned counsel engaged in 
Appeal No. 92 of 1916 that it would be covered by the decision in Appeal 
No. 91 of 1916. 

Woodroffe J. Something has been said as to the supposed novelty and 
arbitrary character of the principle of recoupment. In England the 
principle is well known. 

u Municipal and other public bodies are sometimes given powers to 
take land beyond that which is necessary for the actual execution of the 
proposed works in order that some part at least of the improved value of 
the adjoining lands may be secured in ease of the burden upon the taxpayers. 
These lands are said to be authorised to be taken for the purpose of 
‘recoupment’ as the public body is empowered to sell or lease them at 
what may be an enhanced value”. (Laws of Englaud — Halsbury, Vol. VI. 
page 25). 

The principle of recoupment is well known here also and has been 
apparently provided for in the Bombay City Improvement Act of 1898 and 
the Calcutta Municipal Act of 1899, section 357 (2), both of which have been 
in operation for many years. 

Tiie latter Act gives the Corporation wider powers than are claimed 
here for the Trustees. 

The question is whether the power of taking land for recoupment has been 
given in the Calcutta Improvement Act (Beng. V of 1911). Does it appear to 
be the intention of the Act that the Public body of Trustees are to be allowed 
to reimburse themselves the cost of improvement ? It is possible, though it 
may not be likely, that what lias been given under the Bombay Act and the 
Calcutta Municipal Act has been withheld here. I do not refer to the 
Bombay Improvement Act in the question of the construction of the 
Calcutta Improvement Act but for the purpose of negativing the charge 
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made against the Act of its being of an unusual arbitrary and oppressive 
character if it be construed to include the principle of recoupment. That 
principle is common enough and fair enough. Whether it exists in the 
provisions of the Act under discussion is another question. We have been 
told that a frontage tax was negatived. This is not against a power of recoup- 
ment having been given. For the former is a wider power applicable to 
•every property fronting the improved area, whereas recoupment gives an 
•option to the Trustees to acquire it or not according to the circumstances. 
It is obvious that the City cannot be improved except at a cost. It is 
argued before us that the taxes and contributions provided for by the Act 
are insufficient to provide the funds necessary for improvement unless the 
principle of recoupment be allowed. Whilst this is primi facie possible, we 
must still look to see whether the power has in fact been given. This is a 
question of construction. Before dealing with the sections, I may dispose 
of another apparent objection. It is equitable that those whose premises 
have been benefited by the improvement should contribute to it. ; and the 
application of this principle is subject to scrutiny and sanctions which 
guard against any misuse of powers. 

In my opinion the solution of the question before us depends in the main 
on the construction of sections 42 and 69. Subsidiarily s-. 68, 78, 81, 122 
are of importance. The Preamble states the object of the Act to he to make 
provision for the improvement and expansion of Calcutta. This is the 
object of the Act generally stated. It there mentions particular ways in 
which this general object is given effect to, such as opening up congested 
areas, altering streets, acquiring lands, and u otherwise a3 hereinafter 
appearing.” We must distinguish between the direct objects of the Act 
and the means by which they are to be given effect to. The object is to 
Improve Calcutta. But to improve it money is noeded, and the raising of 
money for that purpose is a means. The Preamble then proceeds to say 
that it is expedient that a Board of Trustees should be constituted and 
invested with special powers for carrying out the objects of the Act. One 
of such powers is the power to acquire land for the execution of the pro- 
posed scheme (s. 41). Every improvement scheme must provide for this,’ 
Another power (s. 42) is an optional one. Such scheme may provide for 
the acquisition by the Board of Trustees of “any land in the area compris- 
ed in the scheme which will in t eir opinion be affectbd by the execution 
of the scheme.” The question turns firstly on the meaning of the word 
u affected.” It is obvious that land so affected is different from land 
required for the execution of the scheme. Thus land may be taken outside 
the improvement scheme. The improvement brought about by the execu- 
tion of the latter is the cause of the effect produced on the “ affected ” 
and. 
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It was held in The Trustee* for the Improvement of Calcutta v. Chandra. 
Kanta Ghosh (1) that the word “affected” does not mean “beneficially 
affected or improved in value”; nor does it mean 11 prejudicially affected 
or impaired in value ’’ but signifies “ acted upon physically or materially.”' 
It is difficult however to conceive of a case in which land is neither benefi- 
cially nor prejudicially affected in value. Perhaps what was meant to be 
said is that it is not sufficient to show that the land is affected in value, but 
that it is affected physically or materially must also be shown. But I am 

unable to see any ground which justifies us i D reading iuto the section 
words which are not there. The Act says nothing about physical or 
material. It says “ affected.” This word must be given its plain and 
natural meaning and that is “affected ’’howsoever it may be. In my 
opinion “ affected ” means affected, and not merely physically affected, 
affected in value prejudicially or beneficially or so forth. If it is affected in 
any way, it is “ affected.” If it is beneficially affected, it is affected and the 
question arises for what purposes and how the Trustees may acquire it. 
The nest question is whether lands mentioned in s. 42 can be acquired both 
by agreement under s. 68 and compulsorily under s. 69, or whether, as 
Mookerjee and Cuming JJ. have held, we are again to interpret a term 
used in its general sense in a particular sense. It lias been held in the 
judgment cited that there can be no compulsory acquisition in respect of 
land dealt with in s. 42 (a). This conclusion is based on the ground that 
■s. 69 authorises the Board to compulsorily acquire land 11 for carrying out 
any of the purposes of this Act.” It is then said that ns acquisition for the 
purpose of recoupment is not mentioned in the Preamble, it is not a purpose, 
or a carrying out of a purpose, of the Act. As I have said, we mint distin- 
guish between an improvement and the means by which the improvement 
is effected. Recoupment is a moans. The Preamble is not concerned with 
the means. It merely states some of the general objects which are to be 
carried out by the means dealt with in the sections. It mentions acquiring 
land fur certain objects of improvement. It does not mention the acquisi- 
tion of land that it may be sold at a profit. It mentions the first because 
.that is one of the objects of the Act, it does not specifically mention the 
second because it is a means, merely stating in a general way that the 
Trustees are invested with special powers (to be found in the sections) 
for carrying out the objects of the Act. I asked during the course of 
the argument whether there is any Act in this country or elsewhere 
in which recoupment is allowed and in which recoupment is directly 
mentioned in the Preamble, and none was produced. On the contrary 
the word recoupment does not appear in any Act. We have further 
to see what are the express provisions in the body of ‘ the 
(1) (1916) I. L. R. 44 Calc. £19. 
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Act. It is and must be admitted that whatever be the meaning 
of the term '‘affected” in s. 42, acquisition of land there mentioned 
is declared to be part of the improvement scheme. How then can it be 
said that the acquisition of land, which is part of the improvement scheme, 
is not for the carrying out of a purpose of the Act ? As a matter of fact 
the contention that there cannot be compulsory acquisition under s. 69 
of land mentioned in s. 42(a) lias been abandoned on the hearing before 
us, it being said that land may be acquired compulsorily or by agreement 
in respect of the matters mentioned in that section. 

The words in s. 69 are not only “for the purposes of this Act” but “ for 
carrying out any of the purposes of this Act ”, that is, land may be com- 
pulsorily acquired both for the ultimate objects of the Act namely, the 
improvement and expansion of Calcutta, and also as the sanctioned means 
whereby such improvements can (and as alleged can only) be effected. 
What then is the object of acquiring land under s 69 combined with s. 42 ? 
Even if recoupment can be included in the words “for carrying out of the 
purposes of the Act,” it must be shown that it is in fact so included and 
that uuder s. 42 acquisition may be made for such purpose. 

As I "have already said “affected” includes both beneficially and 
prejudicially affected in value by the execution of the scheme of improve- 
ment. If the land sought to be' acquired is likely to be injuriously affected 
by the execution of the proposed scheme, the land may be acquired at the 
market price, in which case the prospective loss will, if it occurs, fall on the 
Trustees. The latter are not bound to take up this or any other affected 
land. Ordinarily, however, adjoining land will be beneficially affected by 
the adjoining improvement. In that case, if the Trustees elect to acquire 
it, they acquire it at the market price and take the chance of prospective 
profit. They get this profit in one of two ways, either by allowing the 
owner to apply under s. 78 for exemption of acquisition on payment of a 
sum to be fixed by the Board, or they may sell the land under s. 81, 
subject (with certain qualifications) to a right of pre-emption in the 
owner. Section 78 is of great importance. It is sought to be explained 
away by saying that it applies to surplus lands, i.e., land which was origin- 
ally acquired for the execution of the scheme but which was subsequently 
found not to be so required. The section does not say this, but “which 
is not required.” But let us assume for the moment this construction 
and see what follows. The section contemplates an application by the 
owner to the Board requesting that the acquisition should be abandoned 
in consideration of the payment by him of a sum to be fixed by the Board. 
Why on the construction put forward by the appellant should the owner 
pay anything at all ? His land is (say) taken by mistake and is found not 
wanted, and yet he is to be made to pay for the privilege of getting back 
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his own land which, on a more correct estimate of what was required, 
should never have been taken from him. Learned counsel for the 
appellant was unable to say anything more about this than that Govern- 
ment had put this “ hardship ” on his client and that he had to bear it 
It is more reasonable to suppose that instead of imposing unnecessary 
hardships, the Legislature had in view a useful purpose, namely, recoupment . 
Moreover the words of s. 78 show that it does not apply to surplus 
lands under the improvement, because the scheme has not been commenced, 
and therefore no one is in a position to say what are surplus lands, and 
because the payment by the owner negatives the idea that the lands here 
referred to are surplus lands. If they were, there is no reason why the 
owner should pay forgetting back lands which on the hypothesis belong 
to him. 

I agree with Greaves J. that we must read “ affected ” as meaning 
“affected” and not as qualified by terms which do not appear in the Act. 
I agree with him in holding that “affected” means affected in any way, 
either prejudicially to the owner of the lands, or beneficially affected in the 
opinion of the Board, that is, enhanced in value by the improvement 
scheme and that recoupment by compulsory acquisition has been provided 
for by the Act. There is no question but that the land in suit was 
affected so as to justify its acquisition by the Board, whether we limit 
the term as the appellant suggests, or give it its full meaning as I think 
should be done As, however, I am in disagreement with the decision in 
Chandra Kanta's Case (1) in that it holds that Beng. Act V of 1911 does not 
allow the compulsory acquisition of land for recoupment, I agree that the 
question, whether it is good law or no*-, should be referred to a Full Bench 
in terms of the Chief Justice’s judgment. 

Ohitty J. This is an appeal from the decree of Greaves J. in a suit 
brought by Maui Lall Singh against the Trustees for the Improvement of 
Calcutta and the Land Acquisition Collector to restrain them from acquiring 
the plaintiff’s premises, No. 10, Ilalliday Street, under the Calcutta Im- 
provement Act (Beng. V of 1911). The learned Judge dismissed the 
plaintiff’s suit finding on Issue (5) that the lands in suit are required for the 
purposes of the Act and that recoupment is one of such purposes. In the 
view that he -took it was unnecessary to decide the other issues. 

I agree with the learned Chief Justice and Woodroffe J. that the decision 
appealed from is correct, and that this appeal ought to be dismissed. But 
as this involves disagreement with the decision of a Division Bench of this 
Court in The Trustees for the Improvement of Calcutta v. Chandra Kanta 
Ghosh (1) and consequently a reference to a Full Bench, 1 will state briefly 
the reasons for niy decision. 

(1) (1916) I. L. R. 44 Calc. 219. 
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The question for determination is whether the principle of recoupment 
is contemplated by the Calcutta Improvement Act. I should have 
preferred not to use the word “ purposes ” in Issue (5) as a distinction 
might be drawn between “purposes” meaning the “objects” of the 
Act and “ purposes ” denoting the means by which those objects 
are to be attained. The word “ purposes ” is no doubt wide enough 
to cover both meaniugs. Thus the raising of loans by the Board 
which is specifically provided for by the Act may be said to be a 
purpose of the Act, though - it is strictly one of the means by which the 
objects of the Act are to be carried out. It may be conceded that the 
word “ recoupment ” or indeed any synonymous expression finds no place 
either in the Preamble or in the body of this Act. Our attention has not 
been drawn to any Statute or Act in which it does occur, though many 
such Statutes and Acts contemplate “recoupment,” which is a well 
recognised principle in Town Improvement. So far as the Preamble 
is concerned, it is expressed in very general terms and the only object or 
purpose of the Act there specified is “ to make provision for the improve- 
ment and expansion of Calcutta ;” those words are followed by an 
enumeration of various methods, by which the improvement and expansion 
are to be effected and the sentence ends “and otherwise” ( i.e . in other 
ways) “as hereinafter appearing.” These last words, in my opinion, 
clearly refer back to the various participles preceded and governed by the 
preposition “ by.” • The second clause provides for the constitution of a 
Board of Trustees and for investing them with special powers for carrying 
out the objects of the Act. In my opinion, there is no force in the 
contention that the principle of recoupment finds no place in the Preamble 
as a purpose or object of the Act. If is not to be expected that it should. 
We have to see whether it is one of the special powers with which the 
Board is invested. To see that we must look into the Act itself. I agree 
that it must not be a matter of vague implication. It must be found there 
in provisions as to the meaning of which there can be no doubt. 

The most important section is s. 42, which deals with matters 
which may be provided for in improvement schemes, s. 41 having 
dealt with matters which must be provided for. S. 42 runs: — “Any 
improvement scheme may provide for (a) the acquisition by the Board 
of any land, in the area comprised in the scheme, which will, in their 
opinion, be affected by the execution of the scheme.” I agree with 
Greaves J. that the decision of this case rests upon tiie meaning to be 
given to the word “ affected.” The arguments of counsel on both sides 
were exhaustive and proceeded along somewhat devious paths, but all led 
us back to the simple question, what is the meaniug to be placed ori the 
word “affected.” The learned Judges, who decided Chandra Kanta 
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Ghosh's Case (1) expressed their opinion that in s. 42 (a) it means neither 
“beneficially affected or improved in value” nor “prejudicially affected or 
impaired in value” but signifies “acted upon physically or materially.” 
I am not sure that I understand their meaning. It may be that they 
mean that it does not necessarily signify affected in value. If they meant 
that it can have no reference to value I am unable to agree. For the 
appellant it was argued that it certainly had no reference to value, but to 
injurious affection by reason of some interference with the owner’s rights* 
No good reason was given for reading the word in so restricted a sense. 
It is noteworthy that when the Legislature intended so to use it they added 
the adverb, sees. 23 (l) (4) of the Laud Acquisition Act, 1894, where the 
words are “ injuriously affecting ”. I cannot see why the word “affected 
should not be given its ordinary and natural meaning, and signify 
“ affected” in any way, beneficially or injuriously, physically or materially , 
or otherwise howsoever. It seems to me that if land be “ affected ” at all 
by the execution of a scheme it must be affected £:r better or worse. 
There can be no middle course, for then it would not be affected at all. 

If the word be so construed, s. 42(a) clearly authorises the Board 
to include in a scheme the acquisition of any land within the given area 
which will in their opinion be affected by the execution of the scheme. 
Whether it will be so affected or not, the Board are the sole Judges, 
though their scheme is of course dependent on the sanction of the Local 
Government. I must confess that I was unable to appreciate the force of 
the argument that s. 42(a) does not authorise compulsory acquisition ; that 
that can only be effected under s. 69 ; that s. 69 only empowers the- 
Board, with the previous sanction of the Local Government, to acquire- 
land under the provisions of the Land Acquisition Act, 1894, for carrying 
out any of the purposes of this Act ; and that the acquisition of land 
provided for under s. 42(a) is not a purpose of the Act. This appears to- 
be the effect of the judgment in Chandra Kanta Ghosh's Case (1), though 
I understood the learned Advocate-General to admit that for some purposes 
at any rate compulsory powers might he exercised under s 42 (a). It is 
difficult to see why a distinction should be drawn between s. 42(a) and 
s. 42(6) (e) and (d) which may certainly be included in purposes of the 
Act. In my opinion acquisition of land provided for under s. 42(a) 
is just as much a purpose of the Act, though a different one, as the 
acquisition of land provided for under s. 41 as being in the opinion of the 
Board required for the execution of a scheme. I understood it to be 
conceded by the learned counsel for the appe'lant that the Board could 
under s. 68 acquire land by purchase or lease for purposes of recoupment. 
The learned Judges who decided Chandra Kanta Ghosh's Case (1) seem to 
(1) (19.16) I. L. E. 44 Calc. 219. 
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liave been of the same opinion, for they say u The section ( i . e. s. 42) is 1917 

at best an enabling provision ; it gives no power of compulsory acquisition^ 

though it may possibly authorise the Board to acquire land by private ^ingh ^ 
agreement But s. 42 is quite general in its terms and makes no v. 
distinction between the two forms of acquisition, by agreement and Trustees 

compulsory, which are recognised by the Act. An attempt was made to i^pbove- 

draw a distinction between acquisition by agreement under s. 68 and men-t of 

compulsory acquisition under s. 69 beyond the obvious distinction between 0 al UUTTA. 

agreement and compulsion therein appearing. I do not think that there C kitty J 

• is any other distinction. The phraseology of the two sections is slightly 
different, but their meaning is the same. Under s. 68 the Board may 
make any agreement for the purchase or lease “of any land which they 
are authorized to acquire”. That must mean “authorized to acquire” 
under this Act. They can therefore under s. 68 only purchase or lease 
land for carrying out any of the purposes of this Act, which are the 
words used in s. 69. I am of opinion that the acquisition of land 
provided for by s. 42(a) is for carrying out the purposes of the Act, and 
that such acquisition, when the scheme has been approved by the Local 
Government, can be put through under the provisions of either s. 68 or 
s. 69 as the case may be. 

That the Board can acquire land for purpose of recoupment is in my 
opinion made clear by the provisions of ss. 78 to 81. Section 78 is specially 
important, as in my opinion it can refer to nothing else. It was argued that 
it may refer to surplus lands, ?.<?., to lands which have been included in a 
scheme but have been found to be unnecessary for its execution. The 
words of the section, however, are “ land ..... which 
is not required for the execution of the scheme ”, not “ which has been 
found to be unnecessary ” for such execution. No satisfactory answer was 
given by the appellant’s counsel to the question put more than once, why 
if a man s land has been taken and is to be given back as not required 
should the unfortunate owner be made to pay to get it back. If the 
section referred to the abandonment of acquisition of surplus land it would 
in my opinion be in irreconcileable conflict with s. 48 of the Land Acquisi- 
tion Act, which must be read as incorporated in this Act. Further the 
time before which an application under s. 78 must be made, i.e.. before 
the time fixed by the Collector under s. 9 of the Land Acquisition Act, 
allows that it cannot possibly refer to surplus lands. In Chandra Kanta 
Ghosh's Case (1) it is suggested that s. 78 may come into play where land 
which was originally intended to.be acquired as necessary for the execution 
of the scheme may turn out to be not actually required by reason of an altera- 
tion in the scheme made under s. 50, or by reason of some mistake in the 
(1) (1916) I. L. R. 44 Calc. 219. 
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original scheme itself. It is difficult to see how any such mistake could arise 
having regard to the various stages through which a scheme must pass before 
it is finally sanctioned. Nor is it reasonable to suppose that an elaborate 
section such as sec. 78 would be framed to meet a contingency which was not 
and could not be contemplated by the Act. But I cannot see how s. 7& 
can apply in either of these two contingencies. If a scheme is altered or 
a mistake discovered, it must be before the laud has been acquired. In that 
case the owner’s land is still his own. Section 78 is only to be employed 
on the owner’s application, and the question above referred to is again, 
pertinent, why should he have to pay for retaining his own land which the 
Board do not require. It was argued that if s. 78 refers to land acquired 
for purposes of recoupment, then under s. 80 the Board would be able to 
repeat the process ad infinitum. This is clearly not so. That section 
merely provides that land, for which an exemption fee has been paid under 
s. 78, is not thereby excluded from a fresh declaration under s. 6 of the 
Land Acquisition Act. 

Lastly, the provision in s..81 ( 2 ) (b) giving the owner of land a right 
of pre-emption clearly denotes that the land has been taken for purposes of 
recoupment and not as required for the execution of a scheme. It provides 
for the return of land to the owner at a price to be fixed by the Board ? 
when that land has been acquired, while s. 78 provides for such return at. 
an earlier stage of the acquisition proceedings. I do not think that the 
sections in Chapter VI, Finance Accounts, have much bearing on the question 
before the Court, but b. 122 provides for the crediting to capital account 
of all sums that can be received by the Board in respect of the sale of land 
from whatever source it is derived [see s. 122 ( a ) (c) and (d) ]. I entirely 
agree with what Woodroffe J. has said with regard to the alleged arbitrary 
nature of the Act. It appeats to be far less arbitrary than the Land 
Acquisition Act which has been in force, with modifications, for nearly 
fifty years, or the Calcutta Municipal Act, 1899, with which the people of 
Calcutta are equally familiar. In this particular case although Greaves J. 
actually decided Issue (5) only and on that decision dismissed the suit, his, 
judgment shows that, he considered the land here in question to be-. 
u affected ” by the execution of the scheme. [Issue (6).] There is no- 
doubt on the facts, which are not in dispute, that this is so, as two small 
portions have been cut off for rounding off the corners of Halliday Street 
and the streets running into it. To this extent the case k distinguishable, 
from Chandra Kanta Ghosh's Case( 1). The question of law, however, in 
both cases is the same, and, as we are in disagreement with the decision 
in that case, I agree that the question should be referred to a Full 
Bench. 

(1) (1916) I. L. R 44 Calc. 219. 
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A question was raised whether the Land Acquisition Collector was a 1917 

necessary or proper party to this suit. In my opinion he was not. In any ““ — 

event, as he is sued in his official capacity, and the allegation in the plaint ^Singh^ 
as amended is made against him in that capacity, the party, if any, to be v. 


added was the Secretary of State for India in Council. Trustees 

FOR THE 

The Offg. Advocate-General {Mr. B. C. Milter ) and Improve- 
Mr. S. C. Roy, for the plaintiff appellant. The refer- Calcutta. 
ring Judges think that the two cases [vis. the one 
decided by Mookerjee and Cuming JJ. (1), and the other 
by Greaves J.] are distinguishable, no reference can 
therefore arise as has been held by a Full Bench in 
Prosonno Coomar Paul Chowdliry v. Roylash Chun . 
der Paul Chowdliry (2). 

[Fletcher J. We must hear the reference first as 
we cannot say now if that difficulty arises.] 

Reads and comments on the Preamble and sections 
2 (/), 36, 37, 38, 40 (a), 41, 42, (a), 45, 47, 49 (2) (3), 52, 

68, 69, 78, 80, 81 of Beng. Act V. of 1911. The Improve- 
ment Trust will have to show that they have the 
power of recoupment by express grant or by implica- 
tion. They cannot point out express power. Com- 
pares the Bombay Act : Dickson v. Pape (3). 

Under the Land Acquisition Act if they abandon the 
land they have still to pay compensation. “ Not re- 
quired refers to lands not required subsequently and 
not lands never required. Section 42 is subject to sec- 
tion 69. The whole question is — Is recoupment one 
of the purposes of the Act ? Reads the Preamble. 

The words “ execution of the scheme ” must be limi- 
ted only to the engineering portion of it. Then the 
compulsory acquisition is limited to the lands physi- 
cally affected by the scheme : Card v. Commissioners 
of Sewers for the City of London (4). “ Affected ” means 
prejudicially affected. 

(1) (19U1) I. L. R. 44 Calc. 219. (3) (1845) 7 Ir. L. R. 107, 123. 

(2) (1867) B. L. R. (F. B.) 759. (4) (1885) 28 Ch. D. 486, 497. 
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If the land is physically affected and the value goes 
down the Trust can acquire it, but not if the value has 
thereby gone up. 

[Fletcher J. I can hardly imagine that the Legis- 
lature meant to give the Trust the right to acquire 
only all prejudicially affected properties and not the 
beneficially affected ones.] 

I do not think it is equitable to take the whole of 
the improved value of a man’s property. Reads 
Mookerjee J.’s judgment in Chancb'a Kanta’s Case (1) 
and the judgments of Woodroflfe and Chitty JJ. in the 
order of reference. 

[Fletcher J. Exemption fee is only another 
method of recoupment.] 

Section 48 does not give the subject power to compel 
Government to withdraw. Section 78 (a) does not 
exclude section 41. 

Reads Land Acquisition Act, section 3 (6). 

[Textron J. Then you mean to say that the Legis- 
lature has used the word “ scheme ” in two different 
senses in the same section (s. 42).] 

In section 41 the reference is where the value goes 
up owing to the execution of the scheme itself, while 
in section 42 (a) the value rises owing to user of the 
improvement. 

I have authorities on the point where apart from 
user the land may be affected on the completion of the 
engineering works merely under section 68 of the Lands 
Glauses Act of 1845. [See Ohitty’s Statutes, Vol. VII, 
page 350.] Reads page 147 of Cripp's Law of Compensa- 
tion, 5th Edition, and In the m it ter of Penny and 
the South Eastern Railway Co. (2). 

(1) (1916) I. L. R. 44 Calo. 219 ; (2) (1857) 7 El. & Bl. 660, 672. 

21 C. W. N. 81. 
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[Chaudhuri J. Then you have to replace in section 
42 the words “ execution of the scheme ” by the 
'words “execution of the work/’] 

Execution of the scheme in section 41 must be 
taken to be execution of the works which compendious- 
ly I call the engineering works. 

A statute taking away private rights must be strictly 
interpreted : Attorney-General v. Metropolitan Rail- 
way Co. (1), The Long Eaton Recreation Ground Go. v. 
The Midland Railway Co. (2), Kirby v. School Board 
of Horn gate (3), Webb v. Manchester and Leeds 
Railway (4). 

\_Mr. S. R. Das. The Appeal Court will decide whe- 
ther the land should be acquired. The Full Bench has 
to decide whether the Trust have the power to 
acquire.] 

[Teunon J. Lands comiug under section 41 can be 
■compulsorily acquired and the question is whether 
other lands, e.g ., those coming under section 42 (a\ can 
be also compulsorily acquired.] 

Refers to Scales v. Pickering (5), Maxwell’s Inter- 
pretation of Statutes, 5th Edition, page 461 ; Dickson v. 
Pape (6), Western Counties Railway v. Windsor and 
Anna pods Railway (7), Denman Company v. West- 
minster Corporation (8). The Trust have no power 
to acquire compulsorily but may by agreement. 

[Fletcher J. It is equally ultra fires whether 
they take by agreement or compulsorily if it is outside 
their powers.] 

Sections 42 and 69 have to be read together. Sec- 
tion 69 is the controlling section. The inclusion 
of land under section 42 is nothing, but it must be 

(1) [1894] 1 Q. B. 384, 392. (5) (1882) 4 Bing. 448, 452. 

(2) [1902] 2 K. B. 574, 581. (6) (1845) 7 Ir. L. R. 107, 123. 

(3.) [1896] 1 Ch. 437. (7) (1882) 7 A. C. 178, 188. 

(4) (1839) 4 Mv. £ Or. 116. (8) [1906] 1 a,. 434, 4^ 473. 
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affected. Section 4 of the Land Acquisition. Act is not 
excluded from the operation of this Act. In the- 
Calcutta Municipal Act section 357 (2) expressly gives- 
the power of recoupment. 

[Gives a list of Acte, in which powers of recoupment, 
are expressly given, viz., Beng. Act II of 1888, s. 
204; Mad. .Act IV of 1884, s. 158 ; G. G.’s Act XVI of 
1903, s. 59. Punjab Act XX of 1891, s. 85. House and 
Town Planning Act, 1909, s, 58(3).] 

The Offg. Standing Counsel {Mr. S. B. Das ) 
and Mr. Langford James, for the respondents (after- 
dealing with the purpose of the Act) section 45 is a 
very important section. Section 47 ( 2 ) provides for 
full particulars of the scheme of lands proposed to- 
be acquired under sections 41 and 42. Then sections 
48 and 49 are important. Sections 68 and 69 merely 
indicate the manner in which the acquisition is 
to be carried out, viz., either by agreement under 
section 68 or by compulsion under section 69 which 
seem to be taken from the English Lands Glauses Act. 
Provided it is a proper scheme and sanctioned by 
Government I have got to carry it out as it becomes, 
one of the objects of the Act. 

[Chatterjea J. If the Board frames a scheme does- 
it become for one of the purposes of the Act simply 
because Government sanctions it ?] 

No. My friend has conceded that under section 42 
land can be included in a scheme to avoid paying 
damages : then under section 69 I can acquire the land 
that has been properly included under section 42. Up 
to section 69 the question of recoupment does not arise. 

[Fletcheb J. Admittedly section 69 does include 
some .lands mentioned in section 42, viz., those in 
clause (c), according to Mookerjee J.] 

Recoupment comes after section 69. The word 
“recoupment” is never used expressly in any Act. 
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Reads section 357 of the Calcutta Municipal Act giving 
rise to powers of recoupment, though not in so many 
words : and this power is much more than the power 
of recoupment under the Improvement Trust. 

I have shown that under sections 69 and 42 I 
can acquire land other than land referred to in section 
41, and if I can show that I can deal with that land by 
selling or allowing the owner to get it back, then 
clearly there is the power of recoupment. [Reads 
section 81 before going to section 68.] Therefore I 
have shown two of the requisites of recoupment, (i) 
power to purchase, and (ii) power to sell what is not 
required : and, lastly, I have to show the 3rd element 
of recoupment, viz., power to release it to the owner, 
which is provided for in section 78. It refers to land 
not originally required. In section 80 the words 
“ subsequently required ” are used, not so in section 78, 
and there is nothing in it militating against its mean- 
ing “ originally ” required. But the power of taking 
compensation from the owner (section 78) is not either 
in the Preamble and yet it is allowed. Section 78 
contemplates a case before the completion of the 
acquisition and, therefore, cannot refer to surplus lands 
which cannot become surplus till after acquisition and 
construction. Section 78 makes no provision for no- 
tice, then how is the owner to know that there is a 
surplus ? unless it means originally not required, 
which he could easily ascertain when he got the 
notice to see the maps. 

[Chatterjea J. If it is capable of both construc- 
tions, should we accept that view which compels the 
owner to pay for retaining his own property ?] 

Under section 81 there is the general power to sell 
or lease. It all comes back to the point if the land 
is affected. You can deal with it under section 78 
or 81. * 
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[Richardson J. The word “ affected ” is used in 
the Preamble in the sense of affecting adversely.] 

In Metropolitan Board of Works v. Owen Mc- 
Carthy (1), the question was the meaning of the 
words “ injuriously affected”. Buckinghamshire Co. 
Ld., v. Hertfordshire Co., Ld. (2). There is a good 
deal of difference between “ execution of works ” and 
execution of the “ scheme”. A scheme is one so long 
as it is a projected undertaking. 

[Chatterjea J. We will have to go into the facts 
to see if there was any donbt in the opinion of 
the referring Judges. In Julmati Bewa v. Shaik 
Nay cm (3), the Full Bench distinguished on the 
facts and held that no reference lay to the Full 
Bench.] 

[Fletcher J. If we send back the case without 
deciding the law point and one of the referring Judges 
goes on leave and it is heard by a new Bench who 
again refer it to a Full Bench, where are we ? Are we 
to assume that the Judges made a reference in a case 
knowing full well that no reference could be made to 
a Full Bench ?] 

In Bikani v. Shuk Lai (4), though Prinsep J. held 
that the conflicting cases were distinguishable he 
agreed to the other Judges giving their decision on 
the point referred as they had heard the matter for 
so many days. This was a second appeal. 

Mr. Langford James then followed Mr. Das, with 
the leave of the Court, (as the Advocate-General objected 
to the Land- Acquisition Collector entering a separate 
appearance considering his defence), and briefly 
discussed all the rulings cited. 

(1) (1874) L. R. 7 H. L. 243, 249, (3) (1894) I. L. R. 28 Calc. 127 n. 

253. 4 0. W. N. 803 note. 

(2) [1899] 1 Q. B. 515, 520. (4) (1892) I. L. R. 20 Calc, 116, 
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The Advocate-General was then heard in reply. He 
explained and commented upon the cases relied on by 
the respondent and the appellant. 

Cur. adv. vult. 


Fletcher J. The question referred to the Full 
Bench for determination is as follows : — 

“ Whether the case of The Trustees for the Improve- 
ment of Calcutta v. Chandra Kanta Ghosh (1) in so 
far as it holds that Bengal Act V of 1911 does not 
authorise the Board of Trustees to acquire land com- 
pulsorily for purposes of ‘recoupment i.e., by selling 
or otherwise dealing with the land under section 81 or 
by abandoning the land in consideration of the pay- 
ment of a sum under section 78 was rightly decided.” 

The suit out of which the present reference arises 
was instituted on the Original Side of this Court by 
the plaintiff as the owner of the premises known as 
No. 10, Ralliday Street, against the Trustees for the 
Improvement of Calcutta and the Land Acquisition 
Collector for the purpose of obtaining an injunction 
to restrain the defendants from acquiring the said 
premises or doing any act in furtherance thereof. 
From the statement given in the opinion of the learned 
Chief Justice in the order of reference it appears that 
No. 10, Halliday Street, lies on the west side of 
Halliday Street, the widening of which formed the 
basis of a Street Improvement Scheme framed by the 
Trustees and known as Scheme No. VIIA. There was 
some discussion during the argument before the referr- 
ing Judges as to how much of No. 10, Halliday Street, 
had been taken for the actual street widening. It was, 
however, finally agreed between the counsel engaged 
in the appeal that the strips of land to the north and 
south of No. 10, which had been taken for the purpose 

(1) (1916) I. L. R. 44 Calc. 219 ; 21 C. W. N. 8. 
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of widening Tara ChandDutt Street and Zakaria Street 
had been taken under another scheme or schemes and 
that only the portions of No. 10 required for 
rounding off the corners formed by the junction of 
these two streets with Halliday Street had been taken 
in Scheme No. VIIA so far as the actual widening of 
Halliday Street was concerned. The remainder of 
No. 10, Halliday Street, the Trustees contend they are 
entitled to acquire compulsorily under their Improve- 
ment Scheme as land, “which will in their opinion be 
affected by the execution of the scheme”. The 
Trustees admit that the remainder of No. 10, Halliday 
Street, is being acquired by them for the purpose of 
what is called “recoupment”. Greaves J. dismissed 
the plaintiff’s suit on the 17th of July 1916. Against 
that judgment the appeal out of which the present 
reference arises was preferred. On the 22nd of August 
1916 Mookerjee and Cuming JJ. sitting as a Division 
Bench, delivered judgment in the case of The Trustees 
for the Improvement of Calcutta v. Chandra Kanta 
Ghosh (1) in an appeal against a decree of the 
Subordinate Judge of the 24-Parganas. This is the 
judgment referred to in the order of reference and in 
that judgment the learned Judges held that the 
Trustees had no power under Beng. Act V of 1911 to 
acquire land compulsorily for the purpose of “ recoup- 
ment”. The appeal against the judgment of Greaves J. 
came on for hearing before a Bench consisting of 
Sanderson C. J. and Woodrofife and Chitty JJ., and 
they not being in accord with the decision of 
Mookerjee and Cuming JJ. made the present reference. 

A i)o int has been raised in limine that we ought 
not to decide the question referred to us as the point 
does not “ arise ” for determination within the mean- 
ing of the Rules of this Court in relation to references 
(1) (1916) 1. L. R. 44 Calc. 219 ; 21 C. W. N. 8. 




i 

* VOL. XLY.] CALCUTTA SERIES 363 

to a Fall Bench. The foundation for this argument 1917 
, is certain observations made by the learned referring maniLall 

j Judges. There is no substance in this argument. Singh 

The learned referring Judges state that the question trustees 
as to the correctness of the decision of Mookerjee F0S THE 
and Cuming JJ., does “arise” in the appeal in which ment^of 
this reference is made and it is obvious it does arise ° ALCITTTA - 
f 'with- regard to the whole of No. 10, Halliday Street, Fletcher j. 

w except the small portions taken for rounding off the 

corners of the road. Farther, this reference arises 
out of a regular appeal. No case has been cited to us 
of a reference to a Full Bench in a regular appeal 
where the Full Bench has refused to answer the 
question referred. The case of Prosonno Coomar Paul 
Chowdhry v. Koylash C bunder Paul Chowdhry 
(1) which was relied on by the Advocate-General 
when looked at is not an authority for his proposition. 

For it appears that in that case it was only the 
minority of the Bench that was of opinion that the 
question ought not to be answered, the majority hold- 
ing on the other hand that the question referred must 
be answered. It is also to be observed that on 
the rules relating to references to a Full Bench this 
I ^ase might in certain circumstances be heard by a 

Division Bench other than that which made ' the 
present reference, and in that event if we were to 
•decline to answer the question that other Bench might 
send the case back on a fresh order of reference. I 
am clearly of opinion that we must determine the 
|S question referred to us. 

Now the question referred must be determined on 
the construction of the provisions of Beng. Act Y 
of 1911. But before considering the sections of the 
Act, I should like to make clear what is understood by 
the terms “ recoupment ” and “ betterment ”. 

(1) (1867) B. L. R. (F. B.) 759 ; 8 W. R.428. 
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This is best shown by the report in 1894 of a Select 
Committee of the House of Lords on Town Improve- 
ment (Betterment). That Committee had before them 
“witnesses who have had experience in the actual 
working of betterment charges in various forms and 
they have also taken the evidence of other experienced 
witnesses and of gentlemen who have written on the 
subject”. They reported [paragraph 3 (/) of the 
report]. — “The principle of betterment, in other 
words, the principle that persons whose property has 
clearly been increased in market value by an improve- 
ment effected by local authorities should specially 
contribute to the cost of the improvement is not 
in itself unjust and such persons can equitably be 
required to do so. But the effect of a public work 
in raising the value of neighbouring lands is shown 
by experience to be uncertain. Whether in any 
particular case it is possible for a valuer to pro- 
nounce that such an effect has been produced by 
the completion of any public work is a point upon 
which the evidence of eminent valuers differs 
greatly ”. 

[Paragraph 3(i0)j. — “The committee have received 
evidence upon what has been called ‘recoupment’, that 
is to say, powers given to a Municipal or other public- 
body to take land beyond what is necessary for the 
actual execution of the work so that some part at least 
of the improved value may be secured by the improv- 
ing public body in ease of the burden on the rate- 
payers. Some evidence was given by persons who 
had actual experience of the operations of such a 
system, the general effect of which was that it had not 
proved successful, but the committee are not satisfied 
that it has ever been tried under circumstances calcu- 
lated to make it successful inasmuch as no sufficient 
power has ever yet been given to local authorities to 


BLU' 
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become possessed of the improved properties without 1917 
buying out all the trade interests, a course which is masuLall 
inevitably attended with wasteful and extravagant Sihgh 
expenditure.” trustees- 

I have set out these portions of the report of the j^ R 
Select Committee as I feel, with all respect, that the mentof 
learned J udges who decided the case of The Trustees ° ALCPTTA - 
for the Improvement of Calcutta v. Chandra Kanta Fletcher j. 
Ghosh (1) have not kept clearly in view what is 
the object of “recoupment” and “betterment”. The 
vesting of a local authority with power to acquire land 
for the purpose of “recoupment” cannot, I think, be 
described at the present day as “vesting the Board 
with arbitrary and unlimited powers of interference 
with private rights”. 

The question, therefore, as to whether or not a 
particular statute authorizes “recoupment ” or “ better- 
ment” must be determined solely on a consideration 
of the terms of the statute, and, if it does so authorize’ 
it must also be determined whether compulsory 
powers of acquisition have been conferred for carrying 
into effect such purposes. 

Mookerjee and Cuming JJ. in their judgment 
proceed in the first instance to consider the Preamble 
of Act Y of 1911 and observe that “ recoupment ” is 
not mentioned as one of the purposes of the Act. But 
one would not expect to find it there. The Preamble 
usually only mentions the general, object and inten- 
tion of the Legislature in passing the enactment * 
further, it is well established that the Preamble cannot 
restrict the enacting part of an Act though it may be 
referred to for the purpose of solving an ambiguity. 

Mookerjee and Cuming JJ. in their judgment 
place considerable stress on the first paragraph in the 
Preamble. Their reading of that paragraph is not, 

(1) (1916) I. L. II. 44 Calc. 219 ; 21 C. W. N. 8. 
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however, the literal and grammatical reading of it. 
The construction those learned Judges put on the 
paragraph was that the objects of the Act are— 

A. The improvement and expansion of Calcutta. 

H- The re-housing of the working classes displaced 
by schemes. 

The learned Judges, however, remark that “the 
words ‘and otherwise hereinafter appearing’ at the 
end of the paragraph are by no means easy to cons- 
true with what precedes”. The plain reading of the 
paragraph is that the object is the improvement and 
expansion of Calcutta by means specified “and other- 
wise as hereinafter appearing”. The Preamble, I think, 
affords us little assistance in the present case, only its 
terms cannot be used as in any way negativing the 
power of recoupment claimed. 

Turning then to the sections of the Act which I 
think are material: 

Improvement scheme ” is defined by section 2 as 
meaning a general improvement scheme or a street 
scheme, or both. 

“The duty” of carrying out the provisions of 
the Act, subject to the conditions and limitations 
contained therein, is by section 3 vested in a Board, 
to be called “The Trustees for the Improvement of 
Calcutta”. 

Chapter III of the Act is headed “ Improvement 
Schemes and Re-housing Schemes.” Sections 36 and 
37 deal with general improvement schemes. 

Then comes an important section 39 in the follow- 
ing terms “ Whenever the Board are of opinion 
that, for the purpose of (a) providing building-sites, or 
(h) remedying defective ventilation, or (r) creating 
new, or improving existing, means of communication 
and facilities for traffic, or (d) affording better facili- 
ties for conservancy, it is expedient to lay out new 
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streets or to alter existing streets (including bridges, 
causeways and culverts), the Board may pass a resolu- 
tion to that effect, and shall then proceed to frame a 
street scheme for such area as they may think fit”. 

Section 41 provides that “ every improvement 
scheme shall provide for — (a) the acquisition by the 
Board of any land, in the area comprised in the scheme, 
which will, in their opinion, be required for the execu- 
tion of the scheme”. 

Section 42 enacts that “ any improvement scheme 
may provide for — (a) the acquisition by the Board of 
any land, in the area comprised in the scheme, which 
will, in their opinion, be affected by the execution of 
the scheme.” 

Now it is quite clear that section 42 (a) authorises 
the acquisition of land lying within the improvement 
area but which is not required for the execution of the 
scheme. The question is to what extent, and that 
must largely depend on what is the meaning of the 
word “ affected.” 

Mookerjee and Cuming JJ. held that “affected” 
means in the section “ acted upon physically or 
materially ” and that the power of acquisition given 
by section 42 (a) applied only where “ in respect of 
those lands there will be a physical interference with 
a right, public or private, which the owner is entitled 
to exercise in connection therewith.” 

This definition is clearly taken from the judgments 
delivered in the House of Lords in the case of The 
Metropolitan Board of Works v. Owen McCarthy (1). 
That decision, however, was on the meaning of the 
word “injuriously affected ” as used in section 68 of the 
Lands Clauses Consolidation Act, 1845, which is a very 
special section. A different 'meaning has been placed 
on the same words “ injuriously affected ” occurring in 
(1) (1874) L. R. 7 H. L. 243. 
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section 63 of the Lands Clauses Consolidation Act, 
1845. It has also been held on more than one occasion 
that the decisions on section 68 of the Lands Clauses 
Consolidation Act, 1845, are of little or no assistance in 
construing the words “ injuriously affected ” in sec- 
tions of Acts of Parliament not in pari materia with 
section 68 of the Lands Clauses Act. 

The decision of Mookerjee and Cuming JJ., comes 
to this that in section 42 (a) of Beng. Act V of 1911 
“ affected ” means “injuriously affected.” With this 
result I am unable to agree. I agree with the opinion 
of Woodroffe J., in his opinion in making this reference, 
that “affected” in section 42 (a) means affected in any 
way. 

Next, it was argued that, as section 42 (a) onljr 
authorises the Board to acquire land which is affected 
“by the execution of the scheme”, the Board has 
only power to acquire land affected during the execu- 
tion and not by the completion of the scheme. The 
argument is based on the decision in the case of 
Hammersmith and City Railway Co. v. Brand (1) 
which turned on the meaning of the words “ execution 
of the works ” used in section 68 of the Lands Clauses 
Act, 1845. That case, however, is of no assistance in 
construing section 42 (a) of Bengal Act V of 1911. The 
words “ by the execution of the scheme ” used in sec- 
tion 42 (a) simply mean through or owing to the 
execution of tlie scheme. 

Then, if that be so, for what purpose can 
the Board acquire land which is not required for 
the execution of the scheme under the provisions 
of section 42 (a) ? The purpose is given in section 
81 which authorises the Board to retain or to let on 
hire, lease, sell or exchange any land vested in or 
acquired by them under the Act. That the Board have 
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power to acquire land under section 42 (a) for the 1917 
purpose of “ recoupment ” is strongly supported by mani~Lall 
the terms of section 78 of the Act. The view that Singh 
Mookerjee and Cuming JJ. took of that section, viz., Trustees 
that it applied to land which was originally required F0K THE 
for the execution of the scheme but was subsequently mbnt or 
found to be unnecessary, cannot be supported. In CALcnTTA - 
such a case why should the owner pay money to the Fletcher j. 
Board to get back his land ? 

The meaning of the section is perfectly clear. 

Under the scheme of the Act primarily the method 
provided for the Board securing for the public a 
portion of the “ unearned increment ” is by the means 
of recoupment. The Legislature did not, however, 
absolutely shut out the principle of “ betterment ”but 
provided by section 78 that where land is about to be 
taken for “ recoupment ” then on the application of the 
owner he and the Board may, if they agree as to the 
amount, deal with such owner’s land on the principle 
of “ betterment ” instead. Section 78, I think, says 
that in as clear terms as is possible. 

Lastly, Mookerjee and Cuming JJ. were of opinion 
that even if the Board had power to acquire land 
for the purposes of “ recoupment ” they had no power 
to acquire such lands compulsorily. The fact that the 
Board have power to acquire laud for the purpose of 
“ recoupment ” does not necessarily mean that they 
have power to acquire it otherwise than by agi'eement. 

The powers of compulsory acquisition are set out in 
section 69 of tlm Act whiclx provides that the Board 
may with the previous sanction of the Local Govern- 
ment acquire land under the provisions of the Land 
Acquisition Act, 1894, for carrying out any of the 
purposes of the Act. 


Under the provisions of section 49* (1) of the Act 
tlxe Board are bound forthwith to execute a scheme 
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sanctioned and notified by the Local Government. 
Surely one of the main purposes of the Act is the 
expansion and improvement of Calcutta by the execu- 
tion of improvement schemes framed by the Board 
and sanctioned by the Local Government. With 
regard to land comprised in such schemes, the acquisi- 
tion of which by the Board the scheme provides for, 
the Board with the sanction of the Local Government 
can exercise their compulsory powers of acquisition 
under section 69 of the Act. In my opinion we ought 
to answer the question referred to us in the manner 
following, namely That the case of The Trustees for 
the Improvement of Calcutta v. Chandra Kanta 
Ghosh (1), m so far as it holds that Beng. Act V of 1911 
does not authorise the Board of Trustees to acquire 
land compulsorily for purposes of “recoupment, 
i.e., by selling or otherwise dealing with the land 
under section 81 or by abandoning the land in con- 
sideration of the payment of a sum under section 78 
was not rightly decided. 

N. R. Chatterjea J. The question referred to the 
Full Bench is “whether the case of The Trustees for 
the Improvement of Calcutta v. Chandra Kanta 
Ghosh (1) in so far as it holds that Beng. Act V 
of 1911 does not authorise the Board of Trustees to 
acquire land compulsorily for purposes of “recoupment, 
i.e., by selling or otherwise dealing with the land 
under section 81 or by abandoning the land in con- 
sideration of the payment of a sum under section 78 
was rightly decided.” 

It is contended on behalf of the appellant tnat 
upon the statement of the case in the referring order 
this reference does not arise. 

• - 

(1) (1916) I. L. R. 44 Calc. 219 ; 21 C. W. N. 8. 
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The contention of the Trustees (as it appears from 1917 
the statement of the case) is that they are entitled to manTlall 
acquire the land compulsorily under their improvement Singh 
scheme as land “which will, in their opinion, be affected trustees 
by the execution of the scheme ” within the meaning F0E THE 
of section 42, and the learned Judges who made this meet of 
reference are also of opinion that it is so “ affected.” Calcutta. 

Woodroffe J. observes* “There is no question but Chatterjea 
that the land in suit was ‘ affected ’ so as to justify its 
acquisition by the Board, whether we limit the term 
as the appellant suggests, or give it its full meaning as 
I think should be done. As, however, I am in dis- 
agreement with the decision in The Trustees for the 
Improvement of Calcutta v. Chandra Kanta Ghosh (1), 
in that it holds that Beng. Act V of 1911 does not 
allow the compulsory acquisition of land for recoup- 
ment, I agree that the question, whether it is good law 
or not, should be referred to a Fall Bench in terms of 
the Chief Justice’s judgment.” 

Chitty J. observes! “There is no doubt on the 
facts, which are not in dispute, that this is so,” (pis., 
that the land here in question is “affected” by the 
execution of the scheme) “as two small portions have 
been cut off for rounding off the corners of Halliday 
Street and the streets running into it. To this extent 
the case is distinguishable from Chandra Kanta 
Ghosh’s Case (1). The question of law, however, in 
both cases is the same, and, as we are in disagree- % 
ment with the decision in that case, I agree that’ the 
question should be referred to a Full Bench.” 

In Chandra Kanta Ghosh’s Case (1) the learned 
Judges were of opinion that the word “ affected * in 
section 42 means “ physically or materially affected, ” r 
and the land proposed to be acquired in that case not 

B See ante p. 350. _ (1) (1 916) I. L. B. 44 Calc. 219. 

t See ante p. 354. 
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having been physically affected was held not to 
have been “affected” within' the meaning of section 
42(a). They had, therefore, to consider whether the 
Board have power to acquire land for the purposes 
of recoupment by including it in a Scheme under 
section 42 (a) or under the other provisions of the 
Act. In the present case the learned Judges are of 
opinion that ihe land is “ affected ” within the mean- 
ing of section 42 (a) of the Act even according to the 
interpretation placed upon the section in Chandra 
Kanta's Case (1). It is true the Board in the present 
case also stated that the land was included in the 
scheme for the purpose of recoupment, but they also 
stated that in their opinion, the la nd was affected 
by the execution of the scheme. 

If the land is properly included in a scheme under 
section 42(a) as land “ affected ” by the execution of the 
scheme, it can be compulsorily acquired under section 
69 of the Act, and it is immaterial what object the 
Board have in acquiring the land. No doubt in 
Chandra Kanta's Case (1), the learned Judges were of 
opinion that section 42 (a) does not authorise compul- 
sory acquisition of land but in their view the land in 
that case was not “ affected ”. The question whether 
land can be compulsorily acquired in a case where 
the land is properly included in a scheme under 
section 42 (a) did not therefore arise in that case. In 
the present case the learned Judges being of opinion 
that the land is “affected” even according to the view 
taken of the word in that case, I think the question 
whether the Act authorises the Board to acquire land 
compulsorily for purposes of recoupment does not 
arise in the present case. 

There is no doubt that in many cases Full' Benches 
declined to answer the questions referred to them 
(I) (191(5)1. L. It. 44 Calc. 219. 
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on the ground that the reference did not arise. A 
number of earlier cases on the point are referred to in 
the case of Prosonno Coomar Paul Oho adhry v. Koy- 
lash Chunder Paul Chowdhry (1) which was referred 
to the Pull Bench by Peacock C. J., and Loch J. 
Three of the learned Judges (Peacock C.J, Glover and 
Jackson JJ.) were of opinion that the questions did 
arise. The other two Judges (Macpherson and Kemp 
JJ.), ‘‘ following the practice acted upon frequently by 
Full Bench Courts,” held that no answer, should be 
given to the first question referred on the ground 
that, it did not arise. . Jackson J. (although he was -of 
opinion that the question did arise) entirely agreed 
with Macpherson. J. that the Full Bench, if, looking 
into the case as far as is necessary for the purpose, it 
should find that the point does not, arise, ought to 
desist from answering it and pointed out the serious in 
convenience arising from following the opposite course. 
Peacock C.J. and Glover J. were of a different opinion 
and the former even went so far as to hold that “ if uni- 
formity of decision in the High Courts is desirable as it 
undoubtedly is, one Division Bench ought, not to 
decide contrary to a dictum of another Division Bench 
without referring the question to a Full Bench.” The 
opinion of Peacock C.J., however, has not been fol- 
lowed by Full Benches, and Full Benches have in 
many cases declined to answer the question referred 
where in their opinion it did not arise. For instance, 
see Joolmutty Betva v. Kali Prcisanna Boy (2), Bala- 
ram v. Mangta Das (3) and Kumar Profulla Krishna 
Deb v. Nosibannessa Bibi (4). It is said that the rule 
does not apply to regular appeals as the case may go to 
a Division Bench other than the Bench which referred 
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it, and specially where, as in the present case, the 
Division Bench has not come to a decision on ques- 
tions of fact, but may apply to second appeals where 
the whole case is referred to the Full Bench for 
decision. But the reference in Pro son no Goo mar 
Paul’s Case (1) arose out of a regular appeal, and in 
the present case, upon the statement of the case in 
the referring order itself, Chandra Kanta Ghosh’s 
Case (2) is distinguishable. I am accordingly of 
opinion that the question of correctness of that case 
does not arise. As, however, the majority of the Full 
Bench are of a different opinion, I proceed to state 
my views upon the question referred to us. 

The first paragraph of the Preamble to the Act 

(Beng. V of 1911) stares the objects of the Act.- It says 

“ Whereas it is expedient to make provision for” (i) “ the 
improvement and expansion of Calcutta by opening 
up congested areas, laying out or altering streets, pro- 
viding open spaces for purposes of ventilation or 
recreation, demolishing or. constructing buildings, 
acquiring land for the said purposes and ” (ii) “ for the 
re-housing of persons of the poorer and working 
classes displaced by the execution of improvement 
schemes.” 

It is contended on behalf . of the Trustees that in 
01 dei to read it in this way there should be a comma 
after the words “ said purposes.” But as pointed out by 
the Judicial Committee in the case of The Maharani 
of Burdwan v. Krishna Kamini Dasi (3) “ it is an 
error to rely on punctuation in construing Acts of 
the Legislature.” The omission of a comma, I think, 
does not afiEect the reading of the Preamble in the way 
stated above. Then follow the words “ and otherwise 
as hereinafter appearing.” It is contended on behalf 

0) (1867) B. L. E. (F. B.) 759. (3) (1887) I. L. R. 14 Calc. 365, 372 ; 
(2) (19 16) I. L. R. 44 Calc. 219. L. R. 14 I. A. 20. 
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of the respondent that the words should %e read with 1917 
the words “ to make provision.” On the other hand, it manTlall 
is said that these words mean “ by other means and Singh 
methods as hereinafter appearing/’ It is difficult to tbustees 
construe the words with reference to the earlier por- for tiie 
tion of the Preamble, but whatever they may mean h* of* 
they have no reference to the acquisition of land, CALcrTTA - 
because acquisition Of land has already been provided Chatterjea 
for in the earlier part and is restricted to the “ said J ‘ 
purposes ”, i.e., the purposes expressly mentioned 
therein. It is to be observed that the acquisition of 
land for the purposes of recoupment is not one of the 
purposes of the Act enumerated in the Preamble. The 
second paragraph states that it is expedient that a 
Board of Trustees should be constituted and vested 
with special powers for carrying out the objects of the 
Act. The fourth paragraph recites that the sanction 
of the Governor General had been obtained to the 
enactment of the provisions of Chapter V relating to 
taxation. Before dealing with the important sections 
which have any bearing upon the question referred I 
will briefly refer to the provisions of the Act. 

Section 2 gives the definitions of words used in 
the Act and it is only necessary to notice clause (/) 
which says that “ Improvement scheme ” means a 
general improvement scheme or a street scheme or 
both. Chapter II relates to the constitution of the 
Board, conduct of business and the appointment of 
their officers and servants and such other matters. 

Chapter III deals with improvement schemes and 
re-housing schemes and comprises sections 36 to 67. 

Section 36 provides for the framing of a general 
improvement scheme and section 39 provides for the 
framing of a street scheme. Section 40 mentions the 
matters to be considered when framing improvement 
schemes in respect of any area, and which include 
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“ the nature and tlie conditions of neighbouring areas 
and of Calcutta as a whole.” Sections 41 and 42 lay 
down matters which must and may be provided for 
respectively in improvement schemes. Section 43 
provides for the preparation by the Board of a notice 
of the scheme and of the boundaries of the area 
comprised therein, and for the publication of such 
notice, and section 45 provides for the service of notices 
on persons whose land is proposed to be acquired in 
execution of the scheme. Section 47 provides for the 
application by the Board to the Local Government for 
the sanction of the scheme and for the particulars to 
accompany the application. Section 48 provides for 
the sanction of the scheme by the- Government; and 
section 49(1) provides for the notification by the Local 
Government, of the sanction, and sub-section (2) lays 
down that the publication of a notification shall be 
conclusive evidence that the scheme has been duly 
framed and sanctioned. Section 50 provides for 
alteration of the scheme after it has been sanctioned. 

Chapter IV, which consists of sections 63 to 81, 
deals with “Acquisition and disposal of land.” Sec- 
tion 68 provides for the acquisition by the Board of 
land by agreement, and section 69 provides for compul- 
sory acquisition of land by the Board for carrying out 
any of the purposes of the Act. Section 70 and the 
following section provide for the constitution of a 
tribunal for the purposes of acquiring land. Section 78 
provides for the abandonment of land the acquisition 
of which has been sanctioned, but which » is riot 
required for the execution of the scheme. 

Chapter V relates to taxation which comprises duty 
on transfers, of property, terminal tax on passengers 
and customs duty on jute. 

Chapter VI deals with finance. Section 88 provides 
for municipal contributions, and section 89 gives 
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power to the Board to borrow money. Sections 122 
and 128 respectively deal with the crediting of moneys 
to the capital account and with the application of 
moneys credited to the capital acccnnt. 

The most important sections to be considered in 
connection with the question referred to ns are sections 
41, 42, 68, 69, 78, 80 and 81. 

Section 41 ( a ) says that every improvement scheme 
shall provide for the. acquisition by the Board of any 
land which will, in their opinion, be required for the 
scheme, whereas section 42 (a) lays down that any 
improvement scheme may provide for the acquisition 
by the Board of any land, in the area comprised in the 
scheme, which will, in their opinion, be “ affected by 
the execution of the scheme.” 

There is no question that the laud “ required for 
the scheme ” means the land which is actually required 
for what may be called the engineering or cons- 
truction works, for instance, in a street scheme the 
land necessary for laying out the street. The main con- 
troversy has centred round the expression “ affected ” 
in section 42(a). In Chandra Kanta Ghosh’s Case (1), 
it was held that the word “affected” in section 42 
means “neither beneficially affected or improved in 
value, nor prejudicially affected or impaired in value, 
but signifies acted upon physically or materially.” 
On the other hand in the opinion of the referring 
Judges it means affected in any way and not merely 
'■‘physically affected,” “ affected in value prejudicially 
or beneficially or so forth.” The Dictionary meaning 
of the word is “ acted upon ” and it is capable of a 
very large meaning. It may be conceded that it may 
mean affected beneficially as well as prejudicially 
although it is generally used in the latter sense. But 
the meaning to be attached to the word would vary 
(1) (1916) 1. L. R. 44 Calo. 219. 
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scheme,” it would have been sufficient to say in 
section 42 (a) that any improvement scheme “ may 
provide for the acquisition by the Board of any land 
in the area comprised in the scheme ” and the words 
“which twill in their opinion be affected by the 
scheme ” would be wholly unnecessary. Then again, 
if the word “ affected” has any reference to value and 
if recoupment is the object of inclusion of land not 
actually required for the scheme (the inclusion of 
lands prejudicially affected in value being out of the 
question), it is difficult to see why the ambiguous 
word “ affected ” was used instead of the words 
■“ increased in value ” which would have expressed the 
intention which, according to the respondent, the 
Legislature had in framing the section. It is not as if 
such an expression is never used in similar statutes. 
Section 58, sub-section (3) of the House and Town 
Planning, etc.. Act, 1909 (9 Edw. YII Chap. 44), provides 
“ where by the making of any town planning scheme 
any property is increased in value, the responsible 
authority. . . shall be entitled to recover from any 
person whose property is so increased in value one 
half of the amount of that increase.” 

In this connection it may be pointed out that 
under section 24 of the Land Acquisition Act, the 
•Court, in determining the amount of compensation to 
be awarded for land acquired under that Act, shall not 
take into its consideration “ any increase to the value 
of the other land of the person interested likely to 
accrue from the use to which the land acquired will 
be put”. That gives the benefit of any rise in the 
value of other lands of the person, whose land is taken 
up, to him, and section 24 has not been repealed by 
the Calcutta Improvement Act. 

I am accordingly of opinion that the word 
“ affected” has no reference to value in section 42 (a). 
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The only sense therefore in which the word could 
have been used is in the sense of “ acted upon physi- 
cally or materially.” That is one of the recognised 
meanings as given in the Oxford Dictionary, and in 
the case of The Metropolitan Board of Works v. 
McCarthy (1) the House of Lords in construing the 
words “injuriously affected” held that “where by 
the construction of works there is a physical inters 
ference with any right, public or private, which the 
owners or occupiers of property are by law entitled 
to make use of, in connection with such property, 
apart from the uses to which any particular owner or 
occupier might pat it, there is a title to compensation, 
if by reason of such interference, the property as a 
property is lessened in value.” It is true that the 
question in that case was as to the meaning of the 
words “injuriously affected” in section 68 of the 
Lands Clauses Consolidation Act, 1845, under which 
the plaintiff claimed compensation, and not merely 
“affected” as in the present case. But if the word 
“ affected ” does not signify physical interference the 
mere addition of the word “injuriously” would not 
do so, because when land is depreciated in value, it 
may also be said to be “injuriously affected.” The 
words, no doubt, had to be construed with reference 
to the provisions of that particular statute, and it was 
held that in order to found a claim to compensation 
under that section for an interest in land “injuriously 
affected,” there must be an injury affecting the house 
or land itself in which the person claiming compensa- 
tion lias an interest, and that a mere personal incon- 
venience, obstruction and damage to a man’s trade 
or the good-will of his business will not be sufficient. 
It was farther held that the property must be lessened 
in value by the physical interference, but that was 

(1) (1874) L. E. 7 H. L. 243. 
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because tliey had to deal with the question of com- 1 917 

pensation claimable under the section in respect of mamLall. 
land injuriously affected. Singh 

The passage quoted above, however, shows that Trustees. | 
the word “affected” may appropriately be used with 
reference to physical interference with rights. In ment of 
fact, it is not disputed on behalf of the respondent Ca lcutt a ' 
that it may mean “ physically affected ”, their con- Ciiatterjea. 
tention being that it means “ affected ” in any way, 
whether “ physically affected ” or “ affected in value.” 

I think, however, that although the value may also 
be affected by physical interference, the word as 
stated above has no reference to value in section 42 (a). 

That being so, the word must in section 42 {a) mean 
“physically or materially affected.” It is true that 
those words are not in the section, but the word 
“affected” must be construed having regard to the 
context. 

Land may be physically “ affected ” by the execu- 
tion of a scheme in a variety of ways, for instance, a 
building near the improvement may suffer from the 
construction of works by subsidence, or by having 
easements affected or by reason of “severance,” in 
which case the Board may have to pay heavy com- 
pensation, and it may be more advantageous to the 
Board to acquire the building or land affected, and 
then to dispose of it, rather than pay compensation 
for the injurious affection, although such building or 
land is not required for the execution of the scheme 
under section 41 (a). Section 49 of the Land Acqui- 
sition Act provides that a part only of any house or 
building cannot be acquired, if the owner desires that 
the whole of it should be acquired. Now if only a 
part of a house or building is necessary for the 
execution of a scheme, the remaining portion of it 
may be affected by the execution of the scheme. The 
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latter portion cannot come under section 41 (a) and 
must therefore come under section 42 (a) ; and if there 
were no provisions such as are contained in section 
4w (a), the whole elaborate procedure prescribed in 
Chapter III of the Act would have to be repeated for 
acquisition of such land because although no fresh 
declaration is necessary, a fresh sanction of the 
' Government would be required. The word “ affected ” 
may properly apply to all such cases as are stated 
above, and I do not see how it can be said that 

“physically or materially affected ” is not a natural 

meaning of the word. 

It is contended on behalf of the appellant that 
even if “ affected ” means “ beneficially affected in 
value;’ the expression used in section 42 (a) being not 
merely affected but “ affected by the execution of 
the scheme,” the affection must be due to the actual 
execution of the scheme itself, and not due to any 
use to which the land is put after the execution of the 
scheme. In section 41 (a) the words “ land required 

for the scheme ’’admittedly means land required for 

the work actually to be done on it, i.e., the land 
required for engineering or construction works. The 
land affected by the execution of the scheme in 
section 42 (a) must therefore mean land affected 
by the engineering or construction work itself, and 
I think it must be shown that in any particular 
case the nse in value is due to the execution of the 

scheme itself, and apart from the use to which it 
might be put. 

X think it unnecessary, however, to consider the 

Z't '77’ " ‘° diSC “ S8 ,he cases under 

Ckose. r 17 0<MsolMatiott Aa ‘ and the Kailway 
Clauses Consolidation Acts which were cited before 

US, because I am of opinion that the word “ affected ” 

has no reference to value ia section 42 (a). 
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Section 42 (a) does not by itself give tlie Board 
power to acquire land. The power of acquisition is 
given by sections 68 and 69. Section 68 provides that 
“ the Board may enter into an agreement with any 
person for the purchase or leasing by the Board from 
such person of any land which the Board are autho- 
rised to acquire, or any interest in such land and 
section 69 provides that “ the Board may, with the 
previous sanction of the Local Government, acquire 
land under the provisions of the Land Acquisition Act, 
1894, for carrying out any of the purposes of this 
Act.” No practical difficulty arises in a case of pur- 
chase by agreement under section 68, because although 
in such a case also the acquisition must be one 
which the Board are authorised to make, the transac- 
tion being by consent of : parties, there is no one to 
raise the question. But where the land is to be 
compulsorily acquired, it must be shown that it is 
to be. acquired for “ any of the purposes of the Act.” 
It is true that the scheme submitted to Government 
for sanction would include both lands under sec- 
tions 41 (a) and 42 (a), but the mere fact that the land 
is included in the scheme framed under section 42 ( a ) 
will not justify its acquisition, unless it be for the 
purposes of the Act, otherwise it would have been 
sufficient to say in section 69 that the Board may 
acquire any land sanctioned by the Government 
without the addition of the words “ for carrying out 
any of the purposes of the Act.” So section 42 (a) 
alone does not help us in deciding the question 
whether land can be acquired for recoupment. The 
purposes of the Act are mentioned in the Preamble. 
Recoupment is not stated to be one of the purposes of 
the Act. It is said that recoupment, being only one 
of the means by which the purposes are to be accom- 
plished, does not find a place in the Preamble. That 
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may be so, bat when the Preamble states “ acquiring- 
land for the said purposes ” and the purposes such as 
“ opening up congested areas,” etc., are expressly 
mentioned in the Preamble, the power given to the 
Board under section 69 to acquire land for “ any of the 
purposes of the Act ” must be taken to have reference 
to the “ purposes ” enumerated in the Preamble and 
those only. 

It is also contended on behalf of the respondent 
that “ purposes ” include the means by which the 
object is to be attained, and recoupment being one of 
the means, is one of the purposes of the Act. But 
I am unable to hold that “means” which are the 
instruments for accomplishing the purposes of the Act 
are “purposes” of the Act. 

If, however, the body of the Act gives power to 
acquire land for the purposes of recoupment expressly 
or by necessary implication then the mere fact that 
the Preamble does not state it would not matter. 
There is no express provision in the Act that any 
land can be acquired for the purposes of recoupment. 
Then, is the power given by necessary implication ? 
It is said that the words “for carrying out” any of the 
purposes of the Act in section 69 imply such power, 
but I think that “ carrying out ” merely means “ giving 
effect to.” The Board have the power to acquire land 
for giving effect to the purposes of the Act mentioned 
in the Preamble such as “ opening congested areas ” 
and the other purposes enumerated therein, as no 
other purpose is mentioned in any other part of the 
Act. Section 80 shows that if any land in respect of 
which an agreement has been executed, or payment 
has been accepted under section 78, is subsequently 
required for any of the purposes of the Act, it ma y 
be acquired under a fresh declaration. Now if re- 
coupment is one of the purposes of the Act, the same 
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land which lias already paid what may be called the 1917 
exemption fee, may again be included in a scheme mani Lam, 
for the purposes of recoupment and the process may Sl * Gn 
be repeated any number of times— a result, which I Tbustees 
think could never have been contemplated. upkove- 

In Chandra Kanta Ghosh’s Case ( 1) the learned mbnt.of 
Judges held that section 42 does not autliorise com- CA t - CPTT A - 
pulsory acquisition of land “though it may possibly Chattebjea 
authorise the Board to acquire land by private agree- J ‘ 
ment.” As stated above, section 42(a) by itself. does 
not confer the power of acquisition of any. land,, either 
compulsory or by agreement. The question whether 
any land included in the scheme under section 42 (a) 
can be compulsorily: acquired under section 69> 
depends upon whether the acquisition of the land is 
for “carrying out any of the purposes of the Act.” 

Section 42 (a) may be satisfied merely by voluntary 
acquisition. But if any land is “physically” or 
“ materially affected” by the execution of a scheme, 
the acquisition of such land would be necessary for 
carrying out the “ purposes of the .Act.” In such a 
case the Board have the power to compulsorily 
acquire such land under section 69 as well as to 
acquire it by agreement under section 68, and I do not 
see any reason why in such a case land mentioned in 
section 42 (a) cannot be compulsorily acquired. 

Section 49 provides that whenever the Local Gov- 
ernment sanctions an improvement scheme it shall 
announce the fact by notification and the Board shall 
forthwith proceed to execute the same, and that the 
publication of the notification shall be conclusive 
evidence that the scheme has been duly framed and 
sanctioned. It is contended on behalf of the . respond- 
ents that a scheme submitted for sanction under 
section 47 includes lands proposed to be acquired 

(1) (1916) I. L. R. 44 Calc. 219. . 
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under section- 42(a), and when it is sanctioned under 
section 48 it becomes a statutory duty of the Board 
o execute it. But that assumes that the scheme has 
been sanctioned for the purposes of the Act and that 
the Act contemplates acquisition of land for the pur- 
pose of recoupment. If acquisition of land for the 
put pose of selling it and making profit therefrom is a 
purpose of the Act, the carrying out of a scheme sanc- 
tioned by the Government would no doubt be carry- 
ing out a purpose of the Act, but that is begging the 
very question to be decided. The second clause of 
sec ion 49 says that the publication of the notification 
shall be conclusive evidence that the scheme has been 
trained and sanctioned. But the mere fact that it is 
sanctioned does not show that the land is required for 
carrying out any of the purposes of the Act. 

The next important section is section 78. That 
section relates to the abandonment of land, the acqui- 
sition of which has been sanctioned but which is not 
required for the execution of the scheme, and great 
re lance is placed upon it as showing that the Board 
have the power of recoupment. That section provides 
that “ in any case in which the Local Government has 
sanctioned the acquisition of land, in any area com- 
pnsed in an improvement scheme, which is not 
required for the execution of the scheme, the owner of 
the land, or any person having an interest therein 
may make an application to the Board, requesting that 
t e acquisition of the land should be abandoned in 
consideration of the payment by him of a sum to be 

nxed by the Board in that behalf.” 

It is contended on behalf of the appellant that 
it contemplates land which was originally considered 
necessary for the execution of the scheme, but which 

is subsequently found not to be so required. On the 
other hand, the respondents contend that it refers to 
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land which was not and was never required for the J917 
scheme, but which was included in the scheme for the maniLall 
purposes of recoupment. The words used in the Singh 
section, however, are “ which is not required for the trustees 
execution of the scheme,” and that implies that the THE 
lands were originally considered necessary for the Stop" 
execution of the scheme, but were subsequently found Calcutta. 
not to be so required. The words, I think, do not Chatterjea 
refer to the time when the sanction of Government is J ' 
applied for, but to the time -when the ^abandonment is 
applied for by the owner under section 78. A com- 
parison of the words used in sections 41 (a) and 42 (a) 
with those used in section 78 indicates this. When 
framing a scheme under section 41 (a) or 42 (a) it is a 
mere opinion of the Board that the land “ will be 
required” or “ will be affected.” It is only in the 
further stages of the proceedings that it may turn out 
that the land is not required, and it is then that the 
application under section 78 is made. The section 
may apply to a case where a scheme having been 
sanctioned was subsequently altered under section 50. 

It may also apply to a case where a certain quantity 
of land was entered in the scheme as being necessary 
for the execution of the scheme, but it was subse- 
quently found that a lesser quantity would suffice for 
the purpose. It is contended that it cannot apply to 
surplus lands, because surplus lands can be ascer- 
tained only after acquisition. But a scheme may be 
altered after sanction and before acquisition, and there 
may be cases where surplus lands are ascertained 
after sanction and before acquisition. The strongest 
argument against the appellant’s contention is that 
if it is well founded the owner has to pay for retaining 
his own land “ which on a more correct estimate of 
what was required should never have been taken from 
him.” It is to be borne in mind, however, that the 
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1917 Board cannot of their own motion abandon the acquisi.- 
.Mani~Lall tion of any land. It is only upon the application of 
Singh the owner that the Board can do so. If no applica- 
tion is made for abandonment under section 78, 
the Board mast acquire the land (except as provided 
in section 48 of the Land Acquisition Act), and section 
81 provides that “ the Board may retain, or may let on 
Ohattebjea hire, lease, sell, exchange or otherwise dispose of, any 
J ' land vested in or acquired by them under this Act.” 

The Board are to admit the application under 
section 78 if it reaches them before the time fixed by 
the Collector under section 9 of the Land Acquisition 
Act for making claims in reference to the land. It 
would appear from sub-section (3) of section 78 that 
the section lias application after the Collector has 
started proceedings under the Land Acquisition Act. 
It says that if the Board decide to admit any such 
application, they shall forthwith inform the Collector ; 
and the Collector shall thereupon stay for a period of 
three months all further proceedings for the acquisi- 
tion of land. It appears therefore .that the proceedings 
» under section 78 take place after the declaration and 
before the notice under section 9 of the Land Acquisi- 
tion Act. But as soon as the declaration is made 
under section 6 of that Act, the power to acquire the 
land is absolute, whether the land is required or not. 
The Government can withdraw from the acquisition, 
but it cannot do so except on payment of compensa- 
tion under section 48 of the Land Acquisition Act, 
and section 48 (a) of the Improvement Act provides 
for payment of compensation for delay if the Collector 
does not make an award within two years; of the 
declaration under section 6 of the Land Acquisition 
Act., The Board therefore incur a liability, as soon 
as a declaration is made, under section 6 of the Land 
Acquisition Act. , 
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On the other hand as soon as a declaration is made, 1917 
the owner has no longer any right to get back the Ma ~ Lall 
land and cannot compel the Government to give it Singh 
up. The land having been made the subject of trustees 
declaration, the value of it may go up, in some cases F0E THE 
may go up enormously; It is not reasonable that the ^nt or" 
Board should incur a liability to the owner fo.r Calcutta. 
damages, and at the same time be. deprived of the Chattebjea 
benefit of the rise in value of the land, and in these J ' 
circumstances it is not inequitable that the owner 
should pay for the retention of the land. He is under 
no compulsion to apply to the Board for abandoning 
the acquisition, but if he chooses to do so, he must pay 
the sum fixed by the Board for the abandonment of 
the land which, if he had not applied for its retention, 
the Board might have acquired and sold to others at a 
profit. This, however, does not show that the lands 
may be deliberately included in the scheme for the 
express purposes of recoupment as contended on behalf 
of the respondents. The lands are not to be included "■ 
in the scheme originally for the : purpose of thereafter 
making profit, but if included because considered 
necessary for the scheme, and it is subsequently 
found not to be required either by reason of an altera- 
tion of the scheme, or by reason of less lands being 
actually required, the Board have the power to dispose 
of such lands. The provisions of section 81 apply to 
such lands. That section gives to the Board the power 
to dispose of lands vested in or acquired by them under 
the Act and that of course means properly acquired by 
them. It is contended that cases of alteration of 
scheme or mistake in estimate must be rare, and that 
it is not likely that the elaborate provisions of section 
/8 should have been framed for such stray cases, and 
that under the circumstances the construction contend- 
ed for on behalf of the respondent should be preferred. 


28 
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But the Act contemplates alteration of schemes 
and section 50 makes express provisions for it, and 
there may be some cases of wrong estimates. Once it 
is held that such cases may come under the section, it 
cannot be said that the section gives the power of 
acquisition of lands for the purposes of recoupment 
by necessary implication. It appears that Greaves J., 
by whom the case was originally tried, did not attach 
much importance to the arguments founded upon 
section 78, and he was of opinion that the words of the 
section would be satisfied by applying them to “ surplus 
lands,” and that he should be loath to spell out of 
these words so large a power as is claimed by the 
defendant. I agree with what Greaves J. says on 
this point. The question is not whether the power 
of acquisition of land for the purposes of recoupment 
can possibly be spelt out of the section, but 
whether the power is given by necessary implica- 
tion. If the construction put forward on behalf of the 
appellant can reasonably be placed on the section, in 
other words if the words of the section can be satisfied 
by reference to lands subsequently found unnecessary, 
it cannot be said that the power of recoupment is given 
by necessary implication. As pointed out by Bell J. 
in Dickson v. Pape (1) “ a necessary implication is 
not guess, not probability, but an inference which by 
no reasonable intendment can be otherwise, it is a 
state of things excluding any reasonable conclusion 
but the one.” The powers claimed by the Trustees 
are very large ; according to their contention they 
may acquire any land within the area for which an 
improvement scheme is framed, for the purpose of 
recoupment. Now, when there are two possible con- 
structions of the words defining their powers, if on 
the one construction the Board would have almost 
(!) (1845) 7 Ir. L. R. 107, 123. 
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unlimited power of interference with private rights, 1917 
and on the other they are not clothed with such mani Lall 
power, but with a power more convenient and limited, Sinsh 

V 

the latter construction should be preferred. Trustees 

It is not and cannot be disputed that the power of F0E THE 
recoupment may be given to Municipal and other mehtoe 
bodies. As stated in Halsbury’s Laws of England, Calcutta. 
Vol VI, page 25, “ Municipal and other public bodies Chatteejea 
are sometimes given powers to take land beyond that 
which is necessary for the actual execution of the 
proposed works in order that some part at least of the 
improved value of the adjoining lands may be secured 
in ease of the burden upon the ratepayers. These 
lands are said to be authorised to be taken for 
the purpose of ‘ recoupment 5 as the public body is 
empowered to sell or lease them out at what may be 
an enhanced value [ Calloway v. The Mayor and 
Commonalty of London (l) ; Quinton v. Corporation 
of Bristol (2)]. ...... If the Act clear! y 

authorises the laud to be taken for the actual works 
only, a local authority or other public body will 
be restrained from taking more than is actually 
necessary for such works [ Donaldson v. South 
Shields Corporation (3)j, but if it appears that it is 
the intention of the Act that the public body are to 
be allowed to reimburse themselves, they will then 
be at liberty to take all the lands delineated on 
the plans [ Galloway v. The Mayor , etc., of London (1) ; 

Quinton v. Corporation of Bristol (2)]. On the other 
hand, when local authorities are authorised to 
take lands from time to time for specific works, such 
as street widening, and the land is not specified in 
the Act, they cannot, in order by re-sale to reduce 
the expense to the ratepayers, take more than is bond 

(1) (1866) L. R. 1 H. L. 34. (2) (1874) L. R. 17 Eq. 524. 

(3) (1898) 68 JL J. Ch. 102. 
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fide necessary for the purpose, [J. L. Denman f Co., Ld., 
v. Westminster Corporation (1) and Fernley v. Lime- 
house Board of Works (2)].” It will serve no useful 
purpose to discuss these cases which turn upon the 
provisions of the particular statutes with which they 
deal. I will only notice two cases upon which the 
parties respectively placed some reliance. On behalf 
of the respondent reliance was placed on the case 
of Calloway v. The Mayor and Commonalty of 
London(f>), where it was pointed out that there is 
a distinction between power given to a body of adven- 
turers for a certain purpose (as for example the 
formation of a railway) and powers given to an 
existing public body such as the Corporation of a City 
of making public improvements in its city and that 
the powers thus entrusted to it for such a purpose will 
not be subject, as in the .other case, to a strict 
restrictive construction. But even such public bodies 
authorised to make large improvements cannot exer- 
cise their powers except for the purposes of the Act. 
It is to be borne in mind that in England statutes 
authorising public bodies to acquire land compulsorily 
generally contain a schedule or a plan or a book of 
reference defining the land to be acquired. In the 
case of Card v. The Commissioners of Servers of the 
City of London (4) Kay J., in construing the statute 
57, Geo. Ill, 0. xxix, which empowered a public body 
to alter and widen the streets, and for that purpose to 
compulsorily acquire lands and houses which might 
be adjudged by them to prevent or obstruct such 
widening or alteration, after stating the argument 
advanced that the Commissioners (in that case) were 
a body like the Corporation of London in the case 
of Galloway v. The Mayor, etc., of London (3) 

(1) [1906] 1 Ch. 464. (3) (1866) L. R. 1 H. L, 34. 

(2) (1898) 68 L. J. Ch. 344. (4) (1883) L. R. 28 Ch. D. 486, 496 497. 
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“armed with powers for the purpose of making 1917 

improvements in this great city, and that it is a part manTi/ail 

of the scheme of the Act that they may take, in Singh 

carrying it out at some time, more land than is actually Thustees 
wanted for the physical purpose of widening the F0B THE 

® Improve- 

streets, and therefore the Court will deal very liberally ment of 
with them — will give a most wide interpretation to, Calcutta. 
and will not interfere with their powers— although it Chattf,e.tea 
may appear that they are taking more lands than will J 
he wanted for the actual widening, and intending, all 
along, to sell the portion which they will not use for 
that purpose, and by the sale to raise money to enable 
them to carry out the purposes of the Act,” observed 
as follows : — “ Then I was referred to the 96th section of 
the Act, to shew that they have the power, subject to 
the right of pre-emption, of selling any land which 
they may have taken and which they really do not 
want for the purpose of widening the streets, and that 
the moneys which they obtain from such a sale may 
be used for the purposes of the Act, and it was urged 
that this is within the case of Gallo vay v. The Mayor 
and Commonalty of London (I). Now there is a very 
wide distinction between this and the case of Gal- 
loway v. Corporation of London (1). In that case the 
lands which w T ere to be taken were all put in a sche- 
dule to the Act : they were actually defined by bound- 
aries and quantities, and the words of the Act were 
that they might take all those lands, which not only 
showed the extent to which they were to go, but 
placed a limit, within the four corners of the Act, 
upon the quantity of land which they were to take. 

There is nothing of that kind in this statute. It con- 
tains no schedule. There is no limit whatever upon 
the lands which are to be taken, save such as is com- 
prised in the words which I have read, and that makes 
(1) (1866) L.E. I I. L. 34. 
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an enormous difference between tlie two cases. Sap- 
pose, for example, that the Commissioners were to 
desire to widen one of the main thoroughfares of Lon- 
don .... . — or so much as came within their jurisdiction 
—and to say “ We will take lands on both sides of the 
street,” if the argument be right, they could adjudge 
that every house and every piece of vacant land on 
both sides of the street obstructed it, however wide 
these might be, and they might take the whole of 
every such house and piece of land. Suppose the 
street passed the Bank of England, they might, if they 
thought fit, take the whole of the Bank, although they 
might only want two feet of it for the purpose of 
widening the street. Suppose there was a large 
frontage of land, a quarter of an acre, in the city of 
London vacant, with no building upon it, then al-. 
though they might only want a yard of such frontage 
they might if they chose take the whole, according to 
the argument. That would be giving a very much 
greater power to the Commissioners having the control 
of pavements than was given in Galloway v. The 
Mayor and Commonalty of London (1) ; and that is a 
distinction between the two cases, which would make 
me hesitate very much indeed before I could hold that 
under the Acts such bodies as the Commissioners 
are entitled to such power as that.” In the Court 
of Appeal(l) (which affirmed the decision of Kay J.), 
Baggallay, L.J., referring to Galloway's Case (1), 
observed : “ The circumstances in that case, as has 
been pointed out in Thomas v. Daw (2), were very 
different. In that case the Corporation were not 
merely authorized to take what they might adjudge 
to be necessary for the purpose of improvement they 
were about to effect, but lands were specified in the 

(1) (1 866) L. R. 1 H.L. 34. (2) (1866) L. R. 2 Ch. App. 1. 
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schedule to the Act of Parliament, and power to deal 
with them was given by the Act to the Corporation.” 
I have quoted the observations of Kay J. at length, for 
the purpose of showing that there is a wide distinction 
between a statute in which the Legislature has ex- 
pressly defined the lands to be acquired, and a case 
like the present where the lands are not defined in the 
Act and a public body have been given power to acquire 
land only for the purposes of the Act. The scheme 
when framed under section 42 ( a ) of the Calcutta 
Improvement Act would define the area out of which 
the acquisition is to be made, but the area is not 
defined by the statute itself. The Board may frame a 
scheme of improvement either under section 36 or 
section 39 for such area as they may think fit, and if 
the respondent’s contention is correct, they can include 
any land within the scheme they think proper with 
the deliberate object of recoupment and then acquire 
any such land for the purposes of recoupment. That 
is a power wholly different from the power to acquire 
land for the purpose of recoupment within an area 
defined by the statute itself. 

It is said that the principle of recoupment is well 
known in this country, and reference is made to the 
Calcutta Municipal Act and Bombay City Improve- 
ment Act, though the word “ recoupment ” is not. ex- 
pressly used in any Act. But whether any statute 
gives the power or not depends upon the construction 
of the particular statute, and the intention must be 
gathered from the language used in the particular 
statute. With regard to the Acts referred to above, 
however, it may be observed, that in the first place it 
does not appear that the question whether the public 
body concerned has the power of acquiring land for 
the purpose of recoupment has ever been raised or 
decided. In the next place the words used in those 
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Acts are different from those used in the Calcutta 
Improvement Act. 

Section 357 (I) of the Calcutta Municipal Act (Beng. 
Ill of 1898) after providing for the acquisition of any 
land “ required for the purpose of widening, extending 
or otherwise improving any public street and the 
buildings, if any, standing upon such land ” provides 
in sub-section (2) for the acquisition of any land in 
addition to those mentioned in sub-section ( 1 ) outside 
the proposed street alignment with the building there- 
upon, which the Corporation may in the exercise of 
any of the powers conferred by sub-section (7) consi- 
der it expedient to acquire. It is to be noted that 
whereas under section 42 (a) of the Calcutta Improve- 
ment Act, in order to enable the Board to acquire 
any land in the area comprised in the scheme, it is 
necessary that the land must in their opinion be 
“ affected by the execution of the scheme ,” section 357 
{2) of the Calcutta Municipal Act empowers the Cor- 
poration to acquire any land outside the street align- 
ment which it may consider expedient to do so, in 
exercise of the powers conferred by sub-section (7) of 
that section. Section 25 of the Bombay City 
Improvement Act (Bom. Act IV of 1898) provides that 
an improvement scheme which may exclude any part 
of the area in respect of which an official representa- 
tion is made, or include any neighbouring land if the 
Board are of opinion that such exclusion or inclusion 
is expedient, shall, within the limits of the area com- 
prised in the scheme, provide for the acquisition of 
any land which will in the opinion of the Board be 
necessary for or affected by the execution of the scheme. 
Section 29 provides that on receipt of the sanction of 
the Government a declaration is to be notified under 
the signature of a Secretary to Government stating the 
fact of such sanction, and that the land proposed to be 
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acquired by the Board for the purposes of the scheme 1917 
is requireddior a public purpose, and that the declara- manTlall. 
tion shall he conclusive evidence that the land is Singh 
needed for a public purpose and the Board shall there- trustees 
upon proceed to execute the scheme. The publication j°p E ™ E 
of a notification under section 49 of the Calcutta ment of 
Improvement Act, however, is conclusive evidence Calcutta - 
only of the fact that the scheme has been duly Chatterjea 
framed and sanctioned. However that may be, as I J ' 
have said already, one Act cannot be construed with 
reference to the provisions of another Act. The 
question whether the Calcutta Improvement Act gives 
power to the Board of compulsory acquisition of land 
for the purposes of recoupment must be determined 
with reference to the provisions of that Act. 

The Calcutta Municipal Act gives wider powers to 
the Corporation than those given to the Board by the 
Calcutta Improvement Act. But it may be pointed 
out that when land is acquired under the Calcutta 
Municipal Act, the market value of the land or build- 
ing under section 557 (d) of that Act shall, until the 
contrary is shown, be presumed for the purposes of 
the clause first of sub-section (i) of section 23, to be 
twenty-five times the annual value of the property as 
entered in the assessment book prescribed by the Act. 

And when land is acquired under the Land Acquisi- 
tion Act the owner is entitled to the 15 per cent, 
statutory compensation in addition to the market 
value of the land. Under the Calcutta Improvement 
Act there is no such presumption, nor is the owner 
entitled to any statutory compensation. 

Chapters V and VI of the Act relate to taxation and 
finance. In addition to the duty on transfers of pro- 
perty, terminal tax on passengers and Customs duty 
on jute, there is provision for Municipal contributions, 
and section 89 gives the Board the power to borrow 
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any sum necessary for the purpose of meetina ex 
penditure debitable to the capital account under 
section 123. Section 123 lays down that the money 
ci edited to the capital account shall be hold by the 
Board in trust and shall be applied to (among others) 
meeting all costs of framing and executing impro^ 

X“ooTt T 3 a “ 4 re t°“ 8ing SOhe “ eS ’ a " d meetin « 

the cobt of acquiring land for carrying out any of the 
purposes of the Act. If the acquisition of W for 
e purpose of recoupment was intended to be one of 
the means for carrying out the objects of the Act (and 
intention must be determined as expressed in the 
provisions, of the Act) the Legislature would hive 
expressed it in clear language so as to put it beyond 
reasonable doubt, as it has done in the case of other 
means for carrying out the objects of the Act an“ 

or" “ “ l ° be SP6lt «(«) 

The order of reference to the Full Bench refers 
also to section 81 of the Act. But that section comes 
into operation only when land has been acquired by or 
ves ed in, the Board. Where land has been ac,u re d 
by or vested m the Board properly, or in cases pro 

nowe ofT g rV SeC “ 0a 78, tlle Board We the 
power of disposal of such lands, or of requiring the 

owner to pay for abandonment as the case may be and 

disposal of every land vested in the Board may no, 

result m profit. But as already explained that is very 

different from including in a scheme land (which is 

neither required for nor affected by the scheme) with 

recoupment.^ ^ °' “ for «“ «l 

of theFulf B. m f°, rtUn ! t0 difl « from the majority 
of 11,0 . B r nCh ' bul after an “oxious consideration 

the caseTf 8 '™ 8 m ‘ he A °‘’ 1 am UIli,We t0 h “ ld tllat 
ease ot The Trustees for the Improvement of 
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; 




Calcutta v. Chandra Kanta Ghosh (1) in so far as it 
holds that the Act (Beng. V of 1911) does not authorise 
the Board of Trustees to acquire lands compulsorily 
for the 'purpose of recoupment was wrongly decided ; 
and I would accordingly answer the question referred 
in the affirmative. 

Teunon J. This reference arises out of the pro- 
posed acquisition by the Board of Trustees for the 
Improvement of Calcutta of a plot of vacant land 
being premises known as No. 10, Haliiday Street. 

It appears that the Board of Trustees have decided 
to make or open out in the northern part of Calcutta 
a main thoroughfare spoken of as a central avenue, 
and that the making of this avenue involves the 
widening of the street known as Haliiday Street. 
With this chief object in view, and in pursuance of a 
resolution in terms of section 39, clause (c) of the 
Calcutta Improvement Act, 1911, the Trustees have 
framed their Scheme No. VII A, in the manner 
contemplated in sections 39 to 42 of the Act The 
scheme has been duly published as required by 
sections 43 to 45 and, on submission in accordance 
with the provisions of section 47, has been sanctioned 
by the Government under section 48. 

The scheme thus sanctioned comprises a consider- 
able area and provides, inter alia, for the acquisition 
of a part of such area including premises No. 10. The 
said premises are said to measure 2 bighas 15 cottahs 
and though a small portion is required for the widen- 
ing of the street, i.e., for rounding off the corners at the 
junction of Haliiday Street with two side streets, the 
major portion avowedly has been included within the 
area of acquisition under the provisions of section 
42 (a), as land which, in the opinion of the Board, will 
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1917 be affected by the execution of the scheme. In other 

Manx Lall words, in the opinion of the Board, by the widening 
T of -Halliday Street, this land will be enhanced in 

T ” S V , alUe ’ and “ S ° far as U is not withi n the street 

Impbove- a 1 & nmen t and so required, it is to be taken for pur- 

MF.NTOF poses of recoupment. 

Calcutta. mi 

n , Tlie owner > one Maui Lall Singh, accordingly 

IEUN0N J - brou ^ ht Ws suit substantially to restrain the Trustees 
from acquiring the said major portion falling outside 
.the street alignment on the ground that acquisition 
for purposes of recoupment is not within their 
statutory powers. On the 37th day of July 1916 the 
question thus arising was decided against the plaintiff 

by Greaves J., sitting in the exercise of the Original 
Civil Jurisdiction of this Court. 

. Meanwhile, in the case of the Trustees for the 
Improvement of Calcutta v. Chandra Kanta Ghosh (l) 
the same question had arisen in respect of premises 
No. 40-10, Chaulpati Road, which lie within the dis- 
trict of the 24-Parganas and outside the limits of the 
Original Civil J urisdiction. In that case the question 
was decided in favour of the plaintiff and against the 
Trustees by the Subordinate Judge of the 24-Parganas, 
and, on appeal by the Trustees, on the 22nd of August 
1916, his decision was affirmed by a Division Bench. 

Against the decision of Greaves J. the plaintiff 
Mani Lall Singh next appealed, and the learned Judges 
constituting the Bench before which this appeal came, 
finding themselves in disagreement with the decision 
of the 22nd August 1916, have consequently referred 
to the Full Bench the question which may' be stated 
in effect as follows, namely, “ whether the case of the 
Trustees for the Improvement of Calcutta v. Chandra 
Kanta Ghosh (1), in so far as it holds that Bengal Act 
V of 1011 does not authorise the Board of Trustees to 
(1) (1916) I. L. R. 44 Calc. 219. 
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acquire laud compulsorily for purposes of recoupment, 
was rightly decided.” 

In the case of the Trustees for the Improvement 
of Calcutta v. Chandra Kanta Ghosh (1), the premises 
No. 40-10, Chaulpati Road, lay wholly outside and 
some 55 feet away from the street alignment there 
proposed. In the case of Mani Lull Singh, as I have 
already pointed out, a small portion of the area or 
premises proposed to be acquired falls within, and the 
major portion without, the proposed street alignment. 
At the hearing of this reference it was consequently 
suggested, though as it appeared to me, in a half- 
hearted manner, that on the facts the two cases could 
be distinguished and that the reference to the Full 
Bench was therefore unnecessary and incompetent. 
To this contention I am unable to accede. As regards 
the major portion of the premises in question, the 
portion falling outside the proposed street alignment, 
the Division Bench making the reference found 
themselves, as I understand, unable to distinguish 
between the case before them and the case of Chandra 
Kanta Ghosh (1). In my opinion, in so far as that 
area is concerned, the two cases cannot be dis- 
tinguished and the question referred should therefore 
be answered. 

The decision of that question depends, in my 
opinion, on the construction to be placed on section 
42, clause (a) of the Act, which reads thus — “Any 
improvement scheme may provide for (a) the acquisi- 
tion by the Board of any land, in the area comprised 
in the scheme, which will, in their opinion, be affected 
by the execution of the scheme.” 

The argument before us has been somewhat dis- 
cursive, but the considerations advanced in support of 
the plaintiff s contention that section 42, clause (a) 
(1) (1916) I. L. R. 44 Calc. 219. 
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should not be construed as authorising acquisition 
for purposes of recoupment, may be summarised as 
follows In the Preamble, and again in Chapter V, 
dealing with taxation, there is no reference or no 
specific reference to recoupment. In other Acts in 
which acquisition by local authorities for purposes 
of recoupment is authorised for instance, in the - 
Calcutta Municipal Act, 1899, section 357, and in the 
recent Town Planning Act of the Imperial Parliament, 
we find express reference to “ expediency ” or to 
“ increase in value.' 5 In as much as the Act is one 
which gives large powers of interference with private 
rights, its provisions should be strictly construed. 
In construing the words [section 42 (a)] “ affected by 
the execution of the scheme ” we should be guided 
by the decisions of the Courts in England under the 
Lands Clauses Consolidation Act in the case of lands 
“injuriously affected by the execution 55 of the 
authorised “ works ” or “ undertaking,” and we should 
•further have regard to the analogy afforded by the 
sixth clause of section 24 of the Land Acquisition 
Act I of 1894. Lastly, it is contended that section 78 
of the Improvement Act, regarded by the referring 
Judges as embodying a distinct reference to, and 
therefore as of special importance in construing section 
42 (d), should itself be construed as referring merely 
to lands which, for some or other cause, for example, 
by reason of some mistake or some alteration in the 
original scheme, have become “superfluous ” or surplus 
lands. • 

For these reasons, it is contended we should con- 
strue the word “ affected ” as having no reference 
to value but as implying some physical interference 
resulting in either a decrease or an increase in the 
rights which the owner of the land in question is 
entitled to exercise in connection therewith. In this 
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view we should, therefore, hold that recoupment is *9-7 

not a purpose for which, under section 69 of the Act, manTlall 

the Board may, with the sanction of the Local SlNGH 

Government, acquire land under the provisions of the Tbestees 

Land Acquisition Act. R°R tee 

Improve- 

To the argument based on the omissions from the went of 
Chapter on Taxation and from the Preamble, on the ° ALC1JTTA - 
use of other language in other enactments, and, on Teunon j. 
the sixth clause of section 24 of the Land Acquisition 
Act, I am unable to attach importance. A provision 
for recoupment is not a form of taxation. In the 
Preamble the main object of the Act, namely, “ the 
making of provision for the improvement and 
expansion of Calcutta ” is set out. There is no 
exhaustive enumeration of the ways or methods in 
which, far less of the means whereby, the end in 
view is to be attained, and it cannot be said by 
reference to the Preamble alone that power to secure 
to the Trustees the improved value, or part of the 
improved value, resulting from their expenditure of 
public funds, is not one of “the special powers” 
with which they may be invested. In any case the 
operative provisions of the Act are not to be controlled 
or restricted by the Preamble. 

No doubt when in an enactment authorising public 
bodies to execute improvements and to acquire the 
lands necessary for the same we find that they are 
further authorised to take such additional lands as 
“they may think it expedient to take,” or such lands 
as in their opinion will be “ increased in value ” by 
the improvements made, it becomes clear that in such 
enactment the Legislature has recognised and embo- 
died the principle of recoupment. But no stereotyped 
form for the conferment of this power of acquisition 
for purposes of reimbursemen tkas yet been evolved, 
and the question is whether by the language used in 
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the enactment under consideration that , power has 
been given. 

Similarly the analogy afforded,. by. the sixth clause 
of section 24 of the Land Acquisition Act does not 
appear to me to assist the appellant. In the Improve- 
ment Act the plans, schedules and books of reference 
required by English statutes, are replaced by a 
description of the area ‘comprised in the scheme.” 
Such scheme is framed in the first instance by the 
Board after consideration of objections and represent- 
ations, is submitted with plans and full particulars to 
Government for approval, and is finally sanctioned, 
if approved, by Government. The area fixed and 
sanctioned as “the area comprised in the scheme ” 
may be said to correspond with the “ lands delineated 
on the plans ” in England. The Board must provide 
[section 41 (a) ] for the acquisition of all lands falling 
within that area and “ required for the actual execution 
of the scheme,” that is, I take it, for the construction 
of the proposed improvements. As in England the 
promoters may, if so empowered by the Act, take all 
“ the lands delineated on the plans,” so here the Board 
[section 42(a)] may take the whole or any part of the 
remaining area comprised in the scheme if, in their 
opinion, such whole or part “ will be affected by the 
execution of the scheme,” that is, by the proposed 
improvements when executed or completed. No doubt 
the sixth clause of section 24 of the Land Acquisition 
Act has not been modified by the provisions of this 
Act, but the clause embodies merely a principle of 
valuation, and the “ other land ” referred to therein 
must, in cases such as the present, be land outside the 
area comprised in the scheme or land which, though 
within that area, the Board does not propose to acquire. 

It is then said that in Acts authorising the taking 
of private property doubtful provisions should be 
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•construed in favour of the landowner. But the cases 1917 
of Galloway v. The Mayor and Commonalty of manTlaix 
London ( 1), Quinton v. Corporation of Bristol (2) and Singh 
Bolls v. School Board for London (3) would seem to be Trustees 
authority for holding that to public bodies acting for F0B TBt 
the public benefit the principle above enunciated is ment'of 
not to be applied so strictly as in the case of companies Calocttta - 
seeking their private profit. However that may be, Teuxos j. 
the question, to use the language of Chief Justice 
Erie, is, what meaning and intention “ is conveyed to 
the rational mind” by the words used in the present 
Act. 

The argument based on the Lands Clauses 
Consolidation Act and on the meaning placed by the 
Courts in England on the words “injuriously affected 
by the execution of the work” in the said Act is 
possibly the one on which, on behalf of the appellant, 
has been laid most stress. 

The argument is twofold. In the first place it is 
said that the words “ by the execution of the scheme ” 
restrict the Board of Trusteesmnd the Court to the effect 
produced by the acquisition of the lands required for 
the actual execution of the work, that is, in this case, 
for the construction of the widened thoroughfare. 

We may not, it is said, take into consideration the use 
to which the land so required is to be put. This 
branch of the argument appears to be based partly on 
the analogy afforded by the fifth and sixth clauses 
of section 24 of the Land Acquisition Act and partly 
on the English decisions which, in the case of persons 
from whom no land is taken, limit compensation to 
damage caused by the construction of the undertaking, 
and exclude damage arising from the subsequent 
authorised user. This branch of the argument is, in 

(1) (1866) L. B. 1 H. L. 34. (2) (1874) L. B. 17 Eq. 524. 

. (3) (1884) 27 Ch. D. 639. 
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my opinion, fallacious. We are here dealing with art 
improvement scheme as a whole, and the prospective 
user, or the possibility of such user, is of the essence 
of the matter. 

The argument in its second branch is, that we 
should give to the word “ affected ”, in section 42, 
clause (a), the meaning given in the Lands Clauses 
Consolidation Act, and in the decisions thereunder, 
to the words “ injuriously affected.” 

I am not of opinion that the said Act and the cases 
cited are of any assistance to us. The Act and the 
cases, in so far as we are now concerned with them, 
deal only with damage sustained by reason of “ injuri- 
ous affection ” ; and the title to and assessment of com- 
pensation in respect thereof. A distinction is drawn 
between cases in which other lands of the claimant 
have been taken and cases in which no other lands 
of the same owner have been acquired. The rules or 
principles laid down as applicable in the two cases 
are not in all respects the same. No such distinction 
appears to be drawn in section 42 of the present Act. 
Moreover, the word used is “ affected ”, not “ injuri- 
ously affected.” The omission of the word “ injuri- 
ously ” cannot be supposed to be otherwise than of 
intention. Indeed, the words “ injuriously affected ” 
were before the framers of this Act in the Land 
Acquisition Act under which proceedings for compul- 
sory acquisition have to be taken. I am, therefore, 
unable to assign to the word “ aflEected ” now under 
consideration the meaning or meanings that have 
been placed upon the words “ injuriously affected ” 
in the Lands Clauses Consolidation Act. 

Indeed, as has been affirmed by the learned Judges 
who decided the case of Chandra Kanta Ghosh (1) 
the word “affected,” as used in section 42, clause (a), 

(1) (1916) I. L. R. 44 Calc. 219. 
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of the Improvement Act, is not a “ word of art” 1917 " 
to which a technical meaning must be given. It must 
be construed in its ordinary acceptation, and with Singh 
reference to the context. When that is recognised, tbostees 
its interpretation in the present case does not to my F0R TRE 
mind present much difficulty. Land upon which an 
effect of some sort or kind has been produced, whether CALOirT ' rA - 
for the better or for the worse, would seem to have Tecson j. 
been “affected.” If by the widening of Halliday 
Street, and the consequent improvement in means of 
access and in other amenities, these lands will, in 
the opinion of the Board, be appreciated in value, the 
Board is in my judgment entitled to say that these 
lands “ will in their opinion be affected by the execu- 
tion of the scheme.” 

In this conclusion, I am fortified by the provisions 
contained in section 78 of the Act, and with all 
respect I am unable to agree with Greaves J., in 
attaching no importance to that section. The section 
provides in substance that on application by the 
owner and on payment by him of a sum “ to be fixed 
by the Board,” that is, a sum arrived at apparently 
by a process of negotiation or ‘ haggling,’ the Board 
shall abandon the proceedings for the compulsory 
acquisition of any land, not being land required for 
the execution of the scheme. The appellant contends 
that this section should be construed as dealing only 
with land which, for any reason, has become “ super- 
fluous.” Any such construction appears to me to be 
strained and unnatural. The applications have in 
fact to be made at a time when in ordinary course it 
could not be predicted that any land originally 
“ required ” had become superfluous. The words 
“ required for the execution of the scheme ” appear 
clearly to refer to section 41, clause (a), and the 
lands that may be dealt with under this section are 
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1917 the additional lands which the Board had proposed to 
ManTlall acquire as being lands “ affected ” within the meaning 
Singh 0 f section 42, clause (a). In other words, if in respect 

17 . 

Trustees of such lands the Board and the owner can arrive at 
for the an agreement as to the measure of the '‘affection” or 
ment of appreciation, the Board, instead of completing the 
Ca lcutt a. aC q tt i s ition and dealing with the lands thereafter 
Teunon j. under the provisions of section 81, may realise forth- 
with the improved value, or a reasonable share in the 
improved value, resulting or likely to result from 
their expenditure. It is contended that the provisions 
of section 80, which render the land, in respect of 
which such payment has been made, liable to inclu- 
sion in subsequent improvement schemes, militate 
against the construction which I place on section 78. 
I am unable to agree. In any subsequent scheme, the 
value determined by the first scheme becomes the 
starting point, and there is nothing inequitable in 
including the land in the second, whether by reason of 
its being required for, or by reason of its being still 
further appreciated in value by, such second scheme. 

In conclusion, I should say that the equity of the 
principle which requires contribution from private 
owners in respect of an increase in the value of their 
properties resulting from improvements effected out 
of public funds has how long been recognised. Such 
contribution may be obtained by the imposition of a 
“betterment” or “improvement” charge; or of a 
“ frontage rate ”, or by the method of recoupment. It 
would indeed have been matter of surprise if in an 
Act passed in the year 1911 in order to the carrying 
out of large measures of town improvement, the Legis- 
lature had omitted to secure any portion of the 
improved value “ in ease of the burden upon the rate- 
payers.” In this Act we find no indication of 
frontage rates or improvement charges. We might, 
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therefore, . reasonably expect to find recognition of the 
system of recoupment. That system may in practice 
result in heartburning as between A, whose land has 
been included in the acquisition area and his neigh- 
bour B, whose land lias been left out. Doubtless it is 
this result which has led to the charges levelled 
against the system, and against this Act if construed 
as sanctioning the system, namely, that it is arbitrary, 
unjust, authorises confiscation and the levy of black- 
mail, and leads or may lead to oppression. There may 
be particular instances of hardship, but as between 
the private owner and the general body of ratepayers 
or tax-payers the method, in my opinion, is essentially 
just. Further, in the Act, against the abuse or misuse 
of the powers conferred, ample safeguards have been 
provided. I am not, however, to be understood as 
saying; that these considerations have weighed with 
me in construing the Act. 

In my judgment, in sections 42, 78 and 81 of the 
Act, clear and plain provision lias been made for the 
taking of additional or excess land for the purpose 
of securing to the ratepayers, or their representatives 
the Board of Trustees, the increase in value or part of 
the increase in value result jug, or likely to result 
from the improvements effected. It follows that the 
acquisition of such lands is in furtherance of the 
objects of the Act, and that under section 69 the 
Board may, with the previous sanction of the Local 
Government, acquire such lands under the provisions 
of the Land Acquisition Act, 1894. 

In this view the answer to the question referred 
to the Full Bench, in my opinion, should be in the 
negative. 

Richardson J. The clause on which the answer 
to this reference mainly depends, is contained in an 
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Act of 1911 for the improvement and expansion of 
Calcutta in various ways involving the acquisition 
of land either by agreement or, subject to the payment 
of compensation to the owner, by compulsion. The 
machinery set up is a Board of Trustees, invested 
with special powers for carrying out the objects of 
the Act. The full name of the Board is “ The Trustees 
for the Improvement of Calcutta” [section 3]. The 
short name, which is generally U 3 ed, is “ the Board ” 
[section 2 (c)] . Chapter II relates to the constitution 
of the Board and cognate matters. The principal func- 
tion of the Board is to prepare and execute “ improve- 
ment schemes” and re-housing schemes ” which are 
dealt with in Chapter III. By definition [section 2] 
the term “improvement scheme” means “a general 
improvement scheme or a street scheme, or both.” 
Chapter IV headed “ acquisition and disposal of land ” 
includes four sections with some bearing on the matter 
in hand. They are sections 68 and 69 and sections 78 
and 81. The remaining chapters have little relevancy. 
Their headings are Chapter V, “ Taxation,” Chapter 
V!, “ Finance,” Chapter VII, “ Rules” and Chapter 
VIII, “Supplemental Provisions.” There is also a 
schedule which, in conjunction with section 71, 
modifies in some particulars the Land Acquisition’ 
Act, 1894. Land is compulsorily acquired under the 
provisions of the latter Act as modified. 

Chapter III which includes the disputed clause 
[section 42 (a)] is the most important in the Act. It 
forms the constructive part to which the rest of the 
Act is subordinate. Sections 36 and 39 indicate the 
conditions under which the Board are empowered to 
frame “general improvement schemes” and “street 
schemes.” The next few sections apply to improve- 
ment schemes generally. Section 41 indicates what 
an improvement scheme ” must comprise and section 
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42 what it may comprise. When such a scheme has 1917 
been framed, provision is made (a) for its publication manTlall 
in the Government Gazette and in local newspapers Sinqh 
“ with a statement of the period within which objec- Trustees 
tions will be received,” [section 43], (6) for notice to ^-the 
the Chairman of the Corporation in case the Corpora- ment of 
tion may think fit to make any representation with ^ A LCIJTT A - 
regard to the scheme, and (c) for service of notice Richardson 
individually on the owners and occupiers of land 
which the Board propose to acquire in executing the 
scheme.” The notice to an owner or occupier shall, inter 
•alia, “ require such person, if he dissents from, such 
•acquisition, to state his reasons in writing within a 
period of sixty days ” [section 45 (2)(6)]. By section 
47 the Board is required to consider all objections, 
representations and statements of dissent received 
under the preceding sections and to hear all persons 
making them who may desire to be heard. By the same 
section, when the prescribed procedure has been 
followed, the Board may either abandon the scheme or 
submit it to the Local Government for sanction. If 
sanction is applied for and granted, then, by section 
49, the fact is to be announced by notification, and the 
Board shall forthwith proceed to execute the scheme.” 

Section 50 makes provision for the alteration of a 
sanctioned improvement scheme before it lias been 
■carried into execution. The rest of the Chapter need 
not be further noticed. 

As Mr. Das argued, clause (a) of section 42 must 
clearly be read with clause (a), of section 41. There 
nre two categories of land, land required for the execu- 
tion of the scheme, for the acquisition of which provi- 
sion must be made in the plans, and. land affected by 
the execution of the scheme, for the acquisition of 
which provision may be made. The controversy 
relates to the words “ affected by the execution of the 
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scheme ” and the extent or nature of the discretionary 

, U 1 th6 CkUSe COaferS ’ The words are, no 
doubt, wide and general and, because of their generality . 

may seem subject to possible limitation should the 
context require it. 

There is no presumption, however, that general 
words are not used in a general sense. The presump- 
tion is the other way. The general rule ‘for the con- 
struction of statutes is that the Legislature means, 
what it says. The words best declare the intention * 
The Sussex Peerage Case (1 ). But owing perhaps to 
the imperfection of language as an instrument, or to 
the fact, that language is sometimes misused even in 
Legislative enactments, it may not always be easy 
to say what the meaning is . The language may be 
doubtful or ambiguous. The Courts may have a. 
choice between different possible constructions, and in 
such cases there may be subsidiary rules or principles 
more or less controlling the choice according to the 
nature of the subject matter, whether the act is penal 
or remedial and so forth. Beyond that there is more 
delicate ground where the strict literal meaning would 
lead to a result so absurd as to be irrational and it 

may be found possible to modify the meaning so as to 
avoKl that result. 

These observations merely echo what has been so 
often and so forcibly laid down by Judges of the 
lghest authority in England-never perhaps more 
orcibly than m the case relating to the Trade Disputes 
Act 1916 [Vacher $ Sons v. London Society of Com- 
positors (2)]. In another case in the same volume 
LCom m ,ss,oners of Inland Revenue v. Herbert and 
Others (3)], Lord Haldane restates the law with 

(1) (1844) 11 Cl. & F. 85. (2) [ 19l3 j A . a 107 . 

(3) [1913] A. C. 326, 332. 
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particular application to legislation of a novel kind, 
in a passage which I venture to quote : — 

“In approaching the controversy as to the meaning 
of these sections, I think it worth while to recall a 
principle which must always be borne in mind in 
construing Acts of Parliament, and particularly 
legislation of a novel kind. The duty of a Court of 
law is simply to take che statute it has to construe as 
it stands, and to construe its words according to their 
natural significance. While reference may be made 
to the state of the law, and the material facts and 
events with which it is apparent that Parliament was 
dealing, it is not admissible to speculate on the pro- 
bable opinions and motives of those who framed the 
legislation, excepting in so far as these appear from 


the language of 


statute. That language must 


indeed be read as a whole. If the clearly expressed 
scheme of the Act requires it, particular expressions 
may have to be read in a sense which would not be 
the natural one if they could be taken by themselves. 
But subject to this the words used must be given their 
natural meaning, unless, to do so would lead to a 
result which is so absurd that it cannot be supposed, 
in the absence of expressions which are wholly un- 
ambiguous, to have been contemplated.” 

Now, if that be the spirit in which a question of 
this nature should be approached, it seems desirable 
to determine the ordinary and natural meaning of the 
words used in the clause before us before considering 
whether by any legitimate process of construction 
those words can or should be made to yield some 
other meaning. 

In the first place the only limitation imposed by 
the clause itself, on the locality of the land affected, 
is that the land must be in the area comprised in an 
improvement scheme which has been subjected, or 
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laid open, to the fire of criticism which the Act allows 
and invites. 

_ Then as to the word « affected,” “ affect ” in its 
primary or dictionary sense is an extensive but colour- 
less word. But it is a word which easily takes colour 
from the context in which it is used. According to 
the context, it may mean affect in one way or the 
other, for the worse, or for the -better. It may be that 
it often has the secondary sense of affecting adversely. 
An illustration will be found in the third paragraph 
of the Preamble. An Act which affects a previous 
Act is an Act which alters or is inconsistent with the 
previous Act. 

In the present context, the scheme is an improve- 
ment scheme. The full phrase is “land affected by 
the execution of the improvement scheme.” To my 
mind at any rate that suggests land affected for 
the better; and, in my opinion, though the words 
may be wide enough to include land prejudicially 
affected, should the Board choose to acquire such land, 
they specially include and signify land beneficially 
affected. J 

As to the words— “ by the execution of the scheme”— 
which qualify the word affected, I cannot doubt that 
they naturally and obviously refer not only to the 
period of construction but also to the period imme- 
diately following when the improvement scheme is 
completed and in operation “and a going concern” 
[Silas Harding v. The Board of Land and Works ( 1)]. 
Mr. Mitter suggested that “the execution of the 
scheme must mean the same in section 42 (a) as in 
section 41 (a). But the two expressions “ required for 
the execution of the scheme ” and “ a ffected by the 

execution of the scheme ” must each be construed as a 
whole. 

(1) (1886) L. E. 11 A. C. 208, 211. 
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It follows then that, in my opinion, the whole 
clause is wide enough to embrace a discretionary 
power, on the part of the Board, in framing an 
improvement scheme, to make provision for the acqui- 
sition of land in the area specified which will, in their 
opinion, be beneficially affected by the execution of 
the scheme as an accomplished fact. 

If that be so, provision may clearly be made for the 
acquisition of land for purposes of recoupment. It is 
said, that introduces a novel power to which the Act 
makes no express reference. But if the power comes 
within the ambit of the phraseology, the criticism is 
at best inconclusive. No one denies the generality 
of the words and it is the function of general words 
to include things not specially named. The source of 
the words appears to be the similar but not in all 
respects identical Act in force in Bombay (Bombay 
Act IV of 1898) though counsel was stopped by the 
Court from arguing that what may have been done in 
Bombay under that Act was of any assistance in 
interpreting the Calcutta Act. The clause in the 
Calcutta Act fills a prominent place and means some- 
thing. As it stands, there is no restriction on the 
purposes which the Board may have in view in exer- 
cising their discretion. The purpose of recoupment 
is not excluded. Undoubtedly the power to acquire 
land for that purpose is a large power, but that fact by 
itself is not a sufficient reason for limiting and cutting 
down general words, still less for putting in words 
which are not there. 

The construction of the disputed clause thus arrived 
at, while it conflicts with nothing in the Preamble or 
any other part of the Act, seems to me supported and 
confirmed by the provisions of section 78 ancl section 81. 

The Preamble even if it controls the enacting 
provisions, which it does not, creates no difficulty. 
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Recoupment may not be directly a method of improve- 
ment on the same plane with the methods specified in 
the first paragraph, but indirectly it may be a method 
of great, and possibly indispensable, service. The 
power to acquire land for that purpose may easily, with- 
out straining the language at all, be included among 
the special powers with which the second paragraph 
contemplates that the Board should be armed “for 
carrying out the objects of this Act.” 

Whatever may be the true construction of the dis- 
puted clause, sections 68 and 69 can present no 
difficulty. They give a merely subsidiary power to 
acquire land just as sections 24 and 25 give the subsi- 
diary powers of making contracts and spending money, 
and these subsidiary powers are conferred in order 
that improvement schemes (whatever they may com- 
prise) and re-housing schemes may be carried out. 

Under section 69 of the Act power to acquire land 
compulsorily is given in the wide terms used in sections 
24 and 25, “ for carrying out any of the purposes of the 
Act. • If that is a limitation it is a limitation so wide 
in its extent that if not expressed it would have to 
be understood. Anything which the Act permits or 
directs to be done will come within the phrase. Im- 
provement schemes “ which the Board shall forthwith 
proceed to execute” are within it, and as regards 
acquisition there is no difference between land includ- 
ed under section 41(a > and “affected” land (whatever 
the expression means) included under • section 42(a). 
Land ol both kinds is acquired for carrying out one 
or other of the purposes of the Act and may for that 
reason be acquired either by agreement or compul- 
sorily. It is said section 68 does not mention the 
purposes of the Act but empowers acquisition by agree- 
ment of “ any land which the Board are authorized to 
acquire.” Possibly those words were employed, so as 
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to include not only all the lands which may be 
acquired compulsorily under section 69, but also land 
which under clause (6) of section 50' may be acquired by 
agreement but not — without the formalities attendant 
on framing a scheme — by compulsion. However that 
may be section 68 cannot authorise the acquisition, 
even by agreement, of any land for carrying out some 
purpose which is not a purpose of the Act. The 
suggestion that “affected ” laud included in a framed 
and sanctioned scheme may be acquired by agreement 
under section 68 but not by compulsion under section 
69 seems to be unfounded. 

Section 78, with which must be read section 13 
of the schedule, provides for the abandonment (in 
consideration of a special payment) of the acquisition 
of land the acquisition of w T hich has been sanctioned 
in connection with some improvement scheme but 
‘ which is not required for the execution of the 
scheme.” These words, read with sections 41(a) and 
42(a), seem to point to land entered for acquisition 
in a sanctioned improvement scheme not as land 
“ required for the execution of the scheme ” under 
section 41(a) but as land not required but “ affected ” 
under section 42(a). Section 78 seems to presuppose 
that persons interested will know from the outset, or 
as soon as a scheme is published, what lands are 
“ required” and what lands are “ not required.” This 
they will do if land “not required,” signifies or 
includes “ affected ” land. 

It is suggested that the section refers to land 
which is not required for carrying out a scheme 
because of some alteration made under section 50. 
But apart from the result of this interpretation to 
which I shall presently advert, the special provisions- 
of section 78 seem too elaborate to be adequately 
accounted for in that way, in as much as it cannot 
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be predicated that alterations will b© numerous or 
important. Moreover, if it is the interest of the Board 
to withdraw from the acquisition of any land, the 
withdrawal will presumably take place at their own 
initiative under section 48 of the Land Acquisition 
Act. No owner is compelled to make an application 
under section 78 of the Calcutta Improvement Act, and 
if he knew that the Board meant to withdraw he would 
probably refrain from doing so in order to escape from 
the special payment and in order to obtain any 
damages to which he might be entitled under section 
48 of the Land Acquisition Act. ' 

After land has been acquired or the title has 
vested, the Board may proceed under section 81. and 
this applies to all land— including affected land— 
which comes into the hands of the Board and is not 
required for the actual execution of a scheme. 

Now if u affected ” land includes land beneficially 
affected, acquired for purposes of recoupment, it will 
appear that such land might well be the special object 
of the powers conferred by these two sections. 

If the relevant provisions be fairly construed, 
apart from any preconceptions as to what the Legis- 
lature ought or ought not to have done, they show, I 
think, with reasonable certainty, that the Board were 
intended to have power to take land for purposes of 
recoupment and that section 78 and section 81, parti- 
cularly the pre-emption clause, were enacted princi- 
pally— though perhaps not wholly— for the benefit of 
the owners of such land. This construction leads to 
no inconsistency or repugnancy and gives the Act 
as a whole a reasonable and intelligible meaning. 

lhe reference to this Bench lias been occasioned 
by a difference of opinion in the Court on a pure 
question of construction, and, that being so and this 
Bench not being altogether unanimous, I state my 
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own opinion with diffidence. T am not however led 1917 

to alter that opinion by any merits apparent in the Maki lall 

alternative construction of the disputed clause which Singh 

is offered. As Greaves J. has said, it all turns on the Trustees 

■word “affected/’ If the significant word “iniuri- for the 

Improve- 

ously ” be in effect prefixed and the expression “ affect- ment of 
ed by the execution of the scheme ” be read as if it Calcptta - 
occurred in a section relating to the payment of Richardson 
damages and not in a section relating to the framing . J ‘ 
of an improvement scheme, the meaning so obtained 
is not the meaning of the words as they stand. This 
violent treatment of the clause seems to rest entirely 
on the series of English cases by which the true 
meaning of the words “injuriously affected by the 
execution of the works” in section 68 of the Lan ds 
Clauses Consolidation Act, 1815, was settled (Cripps 
on Compensation, 5th Edition, page 136). 

According to this view the only purpose of section 
42 (a) was to enable the Board to acquire land, in 
respect of which they might otherwise have to pay 
damages for injurious affection in cases in which such 
damages are claimable. But this is already partly 
provided for by sub-section ( 2 ) of section 49 of the Land 
Acquisition Act. This view again involves the inter- 
pretation of sections <8 and 81 in the manner already 
touched upon, according to which they were designed 
to enable the Board to make a profit out of the aban- 
doned parts of their various undertakings, or to 
finance themselves out of land entered in their plans 
through errors of calculation or judgment. 

The construction of section 42 (a) on which this 
result depends, does not appear to be admissible, and 
the result itself compares unfavourably in point 
of probability with the result, so much canvassed, 
of giving to the words their natural scope and 
effect. 
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If an Act of this kind is to achieve its objects, the 
powers which must be taken are necessarily large 
and, inter alia, means mast be furnished for raising 
the money required. At the present day there can be 
no initial improbability in finding in such an Act 
provision made for what -is known as betterment, or 
for what is known as recoupment. Some such provi- 
sion, if it exists, need create no surprise. The principle 
underlying betterment and recoupment has received 
legislative recognition in various Acts and in many 
ways. In practice it may be difficult to combine 
contribution with equality of treatment. In a case 
already referred to [Silas Harding v. The Board of 
Land and Works (1)] some violence was done to the 
strict grammatical meaning of the enactment there 
in question in order to prevent an inequality which 
might have extended to some land being taken without 
any compensation at all. It is one thing, however, 
to determine the true antecedent of a relative word 
like “such” and quite another thing to alter the 
language of the Act in the manner which is suggested 
as proper in the present case. Our duty is to construe 
the Calcutta Act as it stands without entering into 
questions of policy and expediency further than the 
language necessitates. In that Act no attempt is made 
to frame an elaborate and possibly costly scheme of 
contribution. The method adopted is an extension of 
the power to take land compulsorily and there is at 
least this to be said that a man whose land is taken 
for purposes of recoupment is in no worse case than 
the man whose land is taken for the actual execution 
of a scheme. The former has the benefit of sections 
78 and 81 and though it is a benefit at which he 
may look with somewhat jaundiced eyes— -and may be 
pardoned for so doing— there it is. 

(1) (1886) L. R. 11 A. C. 208, 211. 
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Hardship in some degree may be inevitable in con- 1 917 
nection with any scheme or set of schemes involving 
the taking of land on a considerable scale in a great 
city. But the Act deprives no man of his property 
without compensation. The presumption that the 
Legislature will not interfere with private rights 
without compensation is not in question. 

I do not know what the position is, but it is at Richardson 
least conceivable that without the aid of recoupment 
the operations of the Board, entailing an expense 
commensurate with the size and importance of Cal- 
cutta, would come to a standstill, so that there would 
be no improvement and expansion of the city in the 
interest of the present and future generations of 
citizens and the Act would be a dead letter. If the 
construction of the Act is to depend on results this 
consideration cannot be entirely neglected. 

In conclusion I may be permitted to emphasize 
that, if the power in question is discretionary, the duty 
and responsibility of carrying out the provisions of the 
Act and giving effect to the statutory purpose and 
directions are laid upon a Board of Trustees, specially 
constituted, and that among other safeguards the Act 
has been careful to ensure full publicity and full 
opportunity for the ventilation of objections to any 
improvement scheme which may be proposed. 

I should also add that as regards the preliminary 
objection to the hearing of this reference, I agree with 
what has been said by my brother Fletcher. So long 
as the judgment in Chandra Kanta's Case (I) stands, 
the Board cannot, as I understand that judgment, 
acquire any land compulsorily for purposes of 
recoupment. 

In the circumstances looking at the language and 
the objects of the Act, I am respectfully of opinion 
(1) (1916) I. L. R. 44 Calc. 219 ; 21 C. W. N. 8. 
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that this power to acquire laud for purposes of recoup- 
ment was within the contemplation of the Legislature. 

1 agree with Fletcher J M and concur in the answer 
which he proposes to give to the question referred. 

Chaudhuri J. I think this reference to a Full 
Bench of this Court is competent, although one of the 
referring Judges considers the case of The Trxiste.es, 
etc., v. Chandra Kanta Ghosh (1) distinguishable to the 
extent that small portions of the land have been cut 
off in this case, whereas in that case no portion of the 
land was similarly treated, and another learned Judge 
may be said to have implied as much. The main ques- 
tion is whether the decision, in the Trustees for the 
Improvement of Calcutta v. Chandra Kanta Ghosh( 1), 
that the Calcutta Improvement Act (Beng. V of 
1911) does not allow the compulsory acquisition of 
land for recoupment is right or wrong. 

The question has been elaborately argued and 
practically the whole of the Act beginning from the 
Preamble has been analysed and examined, but it 
seems to me that it is really a question as to the 
meaning of the word “ affected ” in section 42 of the 
Calcutta Improvement Act. Section 41 deals with 
matters which must be provided for in improvement 
schemes under the Act and section 42 with what may 
he provided for. “Improvement scheme” is defined 
in section 2 clause (/) as meaning a general improve- 
ment scheme or a street scheme, or both. Section 36 
lays down when a general improvement scheme and 
section 39 when a street scheme may be framed. In 
this case we are concerned with a street scheme but 
sections 41 and 42 deal with improvement schemes 
generally and no separate provision has been made in 
the Act for acquisition of land in respect of street 

(1) (1916) I. L. R. 44 Calc. 219 ; ‘21 C. W. N. 8. 
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schemes, whereas in the Bombay Act (IV of 1898) 
acquisition of land necessary for or “affected ” by the 
execution of a street scheme has been dealt with 
together, in section 31 clause (a). These are dealt wi th 
separately in sections 41 and 42 of the Calcutta Act. 
The expression “affected ” has apparently come from 
the Bombay Act, and although there is no express 
provision in the Bombay Act authorising recoupment, 
the same question has apparently not arisen under 
that Act. 

It is quite clear that section 42 provides for 
acquisition of land which is not covered by section 41, 
namely, of land other than that required for the 
execution of the scheme. It provides for acquisi- 
tion by the Board of any land in the area comprised 
in the scheme, which will in their opinion be 
affected by the execution of the scheme. The learned 
Judges in Chandra Kanta Ghosh’s Case (1) have 
said that ; affected ’ is not a word of art, but of 
ordinary English, capable of a very large meaning ” ad- 
opting the language of Wills J. In re Buckinghamshire 
County Council v. Hartfordshire County Council (2). 
They think that having regard to the context it 
means “neither beneficially affected or improved in 
value, nor prejudicially affected or impaired in value,” 
but signifies acted upon physically or materially. 
“They say that in this section affected land means 
land in respect of which there has' been physical 
interference with any right, public or private, which 
the owner is entitled to exercise in connection 
therewith.” The words “physically or materially 
acted upon ”, quoted from the Oxford Dictionary, have 
little to do with “physical interference” in the 
passage above quoted which has been taken from the 

(1) (1916) I. L. E. 44 Calc. 219 ; (2) [1899] 1 Q. B. 516. 

21 C. W. N. 8. 
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argument of Mr. Thesiger on behalf of the defendant 
in error in The Metropolitan Board of Works v. Mc- 
Carthy (1), who used tliose words in connection with 
his definition of the right to compensation in respect 
of property injuriously affected, when he sought to 
reconcile and explain the various cases on the subject. 
The test submitted by the learned counsel was 
accepted by Lord Cairns (p. 243) and by Lord Chelms- 
ford with qualification (p. 256) for purposes of the 
case before them. The words were used to define the 
expression “ injuriously affected” in connection with 
property. The word “ physical ” was used to distin- 
guish the case from cases of that class, where the 
interference complained of was “ not of a physical but 
rather of a mental nature or of an inferential kind.” 
The words “ a right, public or private, which the owner 
of the property is entitled to make use of ” were used 
to distinguish the case from such cases as the Hammer- 
smith and City Railway Co. v. Brand (2). Although 
the learned Judges have said that “ affected ” in section 
42 does not mean prejudicially affected or impaired in 
value,” they have really adopted the definition of “ in- 
juriously affected” given in The Metropolitan Board of 
Works v. McCarthy (1). Section 42 does not deal with 
compensation nor does it in any manner indicate that it 
relates to compensation. It supplements section 41 and 
provides for what may be included in an improvement 
scheme, in addition to what must. The sections relat- 
ing to compensation come much later in a different 
chapter, vis., Chapter IV and the Schedule. Section 69 
deals with compulsory acquisition under the provisions 
of the Land Acquisition Act, 1894, modified as indicated 
in the Schedule referred to in section 71 (b). If it was 
intended to place the Board in a position “ to escape 
from the payment of damages” by allowing them 
(1) (1874) L. B. 7 H. L. 243. (2) (1868) L. B. 4 H. L. 171. 


425 


YOL. XLV.] CALCUTTA SERIES. 

to acquire severed or injuriously affected land in their 1917 
improvement schemes, Chapter IV or the Schedule mani Lall 
would have been the proper place for providing for Sinsh 
it. Section 42 merely permits the inclusion of land in Trustees 
the scheme which in the opinion of the Board may be 
affected by the execution of the scheme. It does not ment op 
say land affected by the execution of the scheme Ca lctttt a ' 
must be acquired. Whether the land will be Chaothuri 
affected or not is left to be considered by the Board. 

They have liberty to include what in their opinion 
may be affected, which may include more than what 
may be actually affected. They have, it is said, been 
so empowered. “ to escape from the payment of dam- 
ages,” namely, damages for such physical interference 
with the land or its incidents which may lessen its 
value. The definition adopted includes interference 
with rights, public or private, which give an addi- 
tional market value to the property from the uses to 
which the owner or occupier might put it; public 
rights, such as the right of access to premises by a 
public highway ; and private rights, such as the ob- 
struction of easements, such as rights of way, of light, 
of support, are included. The breach of restrictive 
covenants for the benefit of other land, and the pre- 
vention of the carrying out of covenants relating to 
land also come in. It seems to me that the defini- 
tion adopted is vague and indefinite, and may include 
a great deal more than what the Land Acquisition Act 
as modified by this Act provides for in respect of 
damages or compensation. It strikes me that if it 
was intended to safeguard the Board in respect of 
injuriously affected property, the Act would have 
clearly defined the matter and not left it so vague. 

There can be no damages unless the property is 
impaiied in value. The learned Judges have therefor© 
really held that affected means prejudicially affected 
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or impaired in value,” although they say at the outset of 
their judgment that the word does not mean it. They 
say the opposite view may include “ any land or all 
land in the area, for the whole area may be considered 
benefited by the scheme.” They look upon this as a 
forced and unnatural contention. I did not under- 
stand the learned Advocate-General, who appeared for 
the appellant, to go so far. He conceded that the sec. 
tion might be read as providing for the acquisition of 
land, either beneficially or prejudicially affected, but 
his argument was that it related only to' such land as 
the Board considered affected by the execution of the 
scheme , which he said were the governing words of 
the section. Section 41 deals with the land required 
for the scheme and section 42 with land affected by the 
execution of the scheme. If it is unnatural to hold 
that the Legislature intended the Board to benefit by 
.the acquisition of property beneficially affected or 
improved in value, it is also unnatural to hold that in 
discharging a public duty for the benefit of the public, 
the Board was provided with power to take up pro- 
perty prejudicially affected or impaired in value. 

Sections 41 and 42 merely provide for the framing 
of schemes, which have to be notified under section 48. 
Notice as to the proposed acquisition has to be served 
under section 45 on persons interested, inviting their 
objections. The objections have to be considered by 
the Board under section 47, and then the sanction of 
the Government has to be obtained after setting out 
the objections. Sanction may then be given by the 
Government with or without modification under sec- 
tion 48. The sanction has to be notified by the Govern- 
ment [section 49] and then the Board is authorised to 
execute the scheme. Publicity of the scheme is pro- 
vided for, objections have to be considered and sub- 
mitted to the Government and sanction can then be 
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■obtained. These are undoubtedly safeguards against 1917 
undue interference. The Board cannot proceed to mani Lam. 
acquire any land until the sanction has been notified SlNQH 
as above. Trustees 

Chapter IV deals with the acquisition and disposal for the 
of land. Section 68 deals with acquisition by agree- ment of 
ment and section 69 with compulsory acquisition, 
that is to say, the Act provides for acquisition in two Chaudhuri 
ways, namely, by private treaty . and compulsorily J ’ 
under the Land Acquisition Act. They both cover 
the same ground. They do not deal with different 
classes' of land, namely, land necessary under sec- 
tion 41 or land considered affected under section 42. 

It seems quite clear that lands under both these 
heads may be acquired in either way. The learned 
Judges in Chandra Kanta Ghosh’s Case (1) have 
emphasized the words for carrying oat any of the 
purposes of the Act occurring in section 69 as distin- 
guishing it from section 68 where those words do not 
occur. They have in this overlooked the provision 
in section 24 which has to be read with section 68 
which empowers the Board to enter into contracts 
necessary or expedient for carrying out any of the 
purposes of the Act , which really means necessary 
under section 41 or expedient under section 42. In 
discussing the purposes of the Act the Preamble has 
been considered by them. I. am unable to agree that 
“the re-hou3ing of persons of the poorer and working 
classes displaced by the execution of improvement 
schemes” is a separate head of the objects of the Act. 

It comes under the head “ The improvement and 
■expansion of Calcutta.” The punctuation shows that 
it is part of the sentence beginning with the words 
“acquiring land for the said purposes, etc.” The 
sentence following it is “ and otherwise as hereinafter 
(1) (1916) I. L. R. 44 Calc. 219. 
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appearing ” which does not run with it, if it is treated 
as a separate head, but it grammatically follows the 
portion governed by the preposition “ by ” after the 
words “ expansion of Calcutta.” Acquisition of land 
for purposes of recoupment is not specified as one of 
the objects of the Act. It is a means for effecting an 
object. It is not mentioned as an object in the Pre- 
ambles of the Acts which, have been brought to our 
notice which explicitly provide for recoupment. It 
is scarcely to be looked for in the Preamble. So far 
as the Calcutta Improvement Act is concerned, sec- 
tion 42 clearly provides for acquisition of land other 
than that required for the execution of improvement 
schemes. “ Affected land” may be sanctioned by the 
Government to be acquired, but what is to be done 
with sueh land. The acquisition may be “ to escape 
payment of damages,” but what is the Board to do 
with such property. Power of disposal by them is 
provided for by section 81 by which also the right of 
pre-emption is given to the owner of the land. Section 
78 provides for abandonment of acquisition of land 
which is not required for execution of the scheme 
even after sanction in consideration of payment by 
the owner of a sum to be fixed by the Board, which 
clearly covers land under section 42. This section 
may be compared with section 48 of the Land Acquisi- 
tion Act which provides for payment of compensation 
when the acquisition is not completed. Section 78 pro- 
vides for exaction of payment for abandonment if the 
owner applies for it after the sanction for acquisition 
has been given and before the time fixed by the Land 
Acquisition Act for making claims in reference to the 
land. It clearly provides for recoupment. 1 think 
sections 78 and 81 taken together show that power to 
acquire land for recoupment has been given by the 
Calcutta Improvement Act, and in section 42 the 
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word “affected” was deliberately used as a word 
having a very large meaning, “ to give large powers of 
acquisition of land outside immediate requirements.” 
Sections 89 and 91 deal with the power of the Board 
to borrow, including the power to grant mortgages of 
property vested in the Board and sections 122 and 128 
deal with credits to the capital account and the applica- 
tion of the capital account. The Act gives power to 
acquire superfluous land, to demise and sell it, to 
return it on payment by the owner. For the above 
reasons I agree with the view taken by the learned 
J udges who have referred this case. * 


Manx Lall 
Singh 

v. 

Trustees 
for THE 
Improve- 
ment of 
Calcutta. 

Chaudhuri 

J. 


5,1 The final judgment of the Appeal Court (Sanderson C.J., Woodroffb 
and Chitty JJ.) was as follows : — ^ ^ 

Sanderson C.J. This was an appeal from the decision of Mr. Justice 
Greaves sitting on the Origiual Side. The plaintiff asked that the defendants 
should be restrained by perpetual injunction from acquiring certain pre- 
mises called 10, Halliday Street, or any portion thereof, or taking any steps 
or proceedings, or doing any acts in furtherance or in pursuance of such 
attempt. Greaves J. dismissed the plaintiff’s suit. The appeal was heard 
by my learned brothers, Mr. Justice Woodroffe and Mr. Justice Chitty 
and myself, and the opinion which we formed was, in our judgment, incon- 
sistent with a decision which had been given by a Bench on the Appellate 
Side of this Court; in the case of the Trustees for the Improvement of Calcutta 
v« Chandra Kanta Ghosh (1). Therefore, in view of this divergence of 
opinion, we referred the matter to a Full Bench. The question which was 
referred was this : whether the case of the Trustees for the Improvement 
of Calcutta v. Chandra Kanta Ghosh (1), in so far as it holds that Act V 
of 1911 (B. C.) does not authorize the Board of Trustees to acquire land 
compulsorily for purposes of u recoupment,” i.e., by selling or otherwise 
dealing with the land under section 81 or by abandoning the land in consi- 
deration of the payment of a sum under section 78, was rightly decided. 

The majority of the Full Bench has answered that question in the 
following way: — the case of the Trustees for the Improvement of Calcutta 
v. Chandra Kanta Ghosh (1), in so far as it holds that Act V of 1911 
(B. C.) does not authorize the Board of Trustees to acquire land compul- 
sorily for purposes of “ recoupment,” £.e., by selling or otherwise dealing 

(1) (1916) I. L. B. 44 Calc. 219. 
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with the laud tinder section 81 or by abandoning the land in consideration 
of the payment of a sum under section 78, was not rightly decided. The 
result of that is that, in our judgment, this appeal must be dismissed with 
costs, i.e., the costs of the Trustees and also of the Collector, both as 
regards the Appeal and as regards the Reference to the Full Bench. 

Woodroffe and Chitty JJ. concurred. 

Appeal dismissed . 

Attorney for plaintiff, appellant : Harries Chandra 
Basu. 

Attorneys for the defendants, respondents (Trus- 
tees): Morgan fy Co. 

Attorney for the added defendant, respondent- 
C. H. Kesteven. 


CRIMINAL REVISION. 


Before Teunon and Richardson JJ. 

BAIDYA NATH BOSE 


EMPEROR* 

Motor Vehicle -Motor Vehicles Act (VIII of 19H}-Rules framed there- 
under by Governor-in- Council— Ru ’ es 3 and 19— Liability of owner of 
taxi-cab for rash and negligent driving by his servant. 

The owner of a motor vehicle is liable, under Part II, rule 3, of the 
Rules framed by the Governor-in-Council under s. 11 of the Indian Motor 
Vehicles Act (MIX of 1914), for breach of rule 19 by his licensed driver. 

Where the driver of a taxi-cab negligently drove the same into a drain 
causing injury to the passengers in the car : 

Held, that the owner of the taxi-cab was liable to prosecution and 
punishment, .under s. 16 of the Act read with the aforesaid rules 3 and 
19, for the act of his driver. 

Thornton v. Emperor (1) followed. 

* Criminal Revision No. 320 of 1917, against the order of K. B. Das 
Gupta, 4th Presidency Magistrate, Calcutta, dated Jan. 15, 1917. 

(1) (1911) I. L. R. 38 Calc. 415- 
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The petitioner was the owner of taxi-cab No. BE 1, 19 i 7 

which used to be driven by licensed drivers in his baidya 

employment. On 14th September, 1916, at about ® 0SE 
2-20 A.M., the driver in charge of the car named Rafi- Emperor. 
uddi, while proceeding along Karryah Road, drove into 
a drain injuring the passengers he was carrying. On 
the 25th instant, the Deputy Commissioner of Police 
required the petitioner to state the name and license 
number of the driver, and the former complied with the 
request the next day. It appeared that the driver had 
since then absconded. Proceedings were at first taken 
against him and warrants issued, but no trace of his 
whereabouts having been obtained, a summons was 
taken out against the petitioner as the owner of the car 
on 9th January, 1917, under Part II, rule 3, read with 
rule 19 of the Rules, framed under s. 11 of the Act by 
the Governor-in-Council. See Notification No. 4095 P., 
dated 1st April , 1915, published in the Calcutta U-azette , 

14th April , 1915, Part I, p. 677. 

Rule 3 is as follows : 

No person shall drive or have charge of, or cause or permit to be 
used, any motor vehicle or trailer which does not in all respects conform 
£0 these rules or which is so driven or used as to contravene any of these 
rules. 

Rule 19 runs as follows : — 

No motor vehicle shall be driven recklessly or negligently, or at any 
speed or in any manner which is likely to endanger human life or to cause 
hurt or injury to any person or animal or damage 'to any goods carried 
in any vehicle or by any person, or which would be otherwise than reason- 
able and proper with due regard to all the circumstances of the case, 
including the nature, condition and use of the street or public place and 
.the amount of traffic which is actually on it at the time or which may 
reasonably be expected to be on it. 

Tlie petitioner was tried and convicted by the 
Pourtli Presidency Magistrate, on the 15th January, 

1917, and sentenced, under s. 16 of the Act and rule 3, 
read with rule 19 as aforesaid, to a fine. He then 


II 
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The language of the rule cannot be said to be very 
happy and, speaking for myself, I think the construc- 
tion is not free from doubt. 

But it appears that the question is concluded by 
authority. In the case of Thornton v. Emperor (1), 
a Bench of this Court-placed upon a rule couched in 
identical terms the construction for which the Crown 
now contends. 

No doubt that rule was framed under the provi- 
sions of Bengal Act VII of 1903 which has since been 
repealed and replaced, by Act VIII of 1914, but there 
is nothing in the amending Act to suggest that the 
Court should now place a different construction upon 
the rule in question. 

On the authority of the case cited, this Rule is 
discharged. 

Richardson J. concurred. 

E. H. M. 

Rule discharged. 

(1) (1911)1. L.R. 38 Calc. 415. 
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appellate civil. 


Before Moolcerjee and Walmsley JJ. 

BEHARI LAL GHOSE 

v. 

SINDHUBALA DASL* 

Occupancy Holding— Transferability— Gift, validity of— Revocation of gift 
—Transfer of Property Act (IF of IS 82), ss. 122, 123, 126. 

In cases of transfer by gift of occupancy holdings, the question of 
transferability cannot be raised by the heir of the donor to the prejudice 
of the donee or his representative in interest. 

Rahim Jan Bibi v. Iman Jan (1) referred to. 

Where a gift duly registered and executed is not suspended or made 
revocable on the happening of any specified event or in any of the cases 
(save want or failure of consideration) in which, if it were a contract, it 
might be rescinded as provided'for in s. 126 of the Trausfer of Property 
Act ; it cannot be maintained that the property comprised in such gift 
continued to form part of the estate of the donor. The property cealed 
to be part of the donor’s estate and the heir did not succeed thereto by 
right of inheritance. 

In cases of transfers for value, the title passes from the transferor to 
the transferee, although the validity of the transfer is liable to be ques- 
tioned by the landlord who is not a party to the transaction and may 
possibly refuse to recognise the transfer. 

Dayamayi v. Ananda Mohan Roy Chowdhury (2) followed. 

Villers v. Beaumont (3) referred to. 

Milroy v. Lord (4), Richards v. Delbridge (5), Amulya Ratan Sircar v. 
larini Nath Dey (6) distinguished. 

0 Appeal from Appellate Decree No. 1916 of 1915 against the decree 
of J. E. Phillimore, District Judge of Birbhum, dated May 3, 1915, affirm- 
ing the decree of Khetra Nath Banerjee, Munsif of Bolepur, dated March 


(1) (1911) 17 0. L. J. 173. (4) (1862) 4 DeG. F. & J. 264. 

(2) (1914) I. L. B. 42 Calc. 172. (5) (1874) L. R. 18 Eq. 11. 

(3) (1682) 1 Vern. 101. (6) (1914) j. L . E- 42 Calc. 254. 
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Second appeal by the defendants, Behari Lai 
Chose and others. 


The facts briefly are these. On the 8th March, 1890, 
one Nader Chand Ghosh executed a deed of gift in 
favour of his widowed daughter, Suchand Mukhi 
Dasi, transferring the disputed lands which constituted 
his occupancy holding. The document was duly 
attested and registered and the donee took possession 
of the properties. Nader Chand died in 1890, and his 
daughter continued in occupation of the properties 
till her death in 1898, when her daughter Sindhubala 
Dasi, the present plaintiff, came into possession of the 
properties. In 1910, the defendants, who were the 
nephews of Nader Chand, forcibly took possession of 
the lands, alleging that on the death of Nader Chand 
the land had passed to his widow and on her death 
had vested in the defendants as the reversionary heirs 
of the last full owner. Thereupon, on the 28th March 
1913, the plaintiff instituted this suit for a declaration 
of her title and recovery of possession of the lands. 

The defendants pleaded that Nader Chand never 
executed the deed of gift; that the claim was barred 
by limitation; that as the lands constituted a non- 
transferable occupancy holding, the deed of gift was 
inoperative in law. 


1917 

Behaei Lal. 
Ghose 

V. 

SlSDHUBALA. 

Dasi. 


On the 17th March 1914, the Court of first instance 
decreed the suit, remarking on the question of “ non- 
transferability of the occupancy holding ” that such 
question could only be raised by the landlord or his 
representative in interest. 


On appeal, the lower Appellate Court, on the 3rd 
May 1915, confirmed the finding of the Court of 
first instance. 

From that decision the defendants preferred this 
appeaT to the High Court. 




# 
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Babu Brajendra Nath Chatter jee, for the appel- 
lants. 

Babu Bhupendra Kumar Ghose, for the respond- 
ent. ; 

Mookerjee and Walmsley JJ. This is an appeal 
by the defendants in a suit instituted by the respond- 
ent for recovery of possession of land upon declaration 
of title. The land in dispute constituted the occu- 
pancy holding of one Nader Ohand Ghose who died in 
1890. Shortly before his death, he executed, on the 
18th March 1890, a deed of gift in favour of his 
widowed daughter Suchand Mukhi Dasi whereby he 
professed to transfer the property to her. The docu- 
ment was duly attested and was registered as required 
by the provisions of the Transfer of Property Act. 
The donee continued in occupation till her death in 
1898, when the present plaintiff, her daughter, came 
into possession under claim of title by inheritance. 
In 1910, the defendants forcibly took possession of the 
land on the allegation that after the death of Nader 
Ohand Ghose the land had passed to his widow, and, 
upon her death, had vested in them as the rever- 
sionary heirs (nephews) of the last full owner. On 
the 29th March 1913, the plaintiff instituted this 
suit for declaration of her title and for recovery of 
possession with mesne profits. The defendants denied 
that the deed was executed by Nader Ohand Ghose 
and contended that the claim was barred by limita- 
tion. The Court of first instance found that the 
claim was not barred by limitation and that the 
plaintiff had acquired a valid title to the property as the 
heiress of her mother, who had obtained the land from 
her father under the deed of gift already mentioned. 
An objection was taken before the .trial Court that, 
as tiie land constituted a non-transferable occupancy 
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holding, the deed of gift was inoperative in law 1917 
and that consequently the plaintiff had not acquired bbhari Lal 
a valid title. The Court held that this question could Ghose 
be raised only by the landlord or his representative Sindhttbala 
in interest, and accordingly decreed the suit. Upon Gasi. 
appeal, the District Judge has confirmed the decree, of 
the Court of first instance. On the present appeal, the 
defendants have argued that no valid gift could be 
effected in respect of a non-transferable holding, that 
notwithstanding the execution and registration of the 
deed of gift, the property continued to form part 
of the estate of the donor, passing upon his death 
to his widow, and vesting upon her death, in the 
defendants as the reversionary heirs to the last full 
owner. The decision of the Full Bench in the case of 
Dayamayi v. Ananda Mohan Roy (1) has been dis- 
tinguished by the appellants on the ground that the 
principles enunciated therein are expressly limited in 
their application to cases of transfers of occupancy 
holdings for value. On the other hand, the respond- 
ents have referred to the decision in Rahim Jan Bibi 
v. Iman Jan (2), which is an authority for the pro- 
position that in circumstances closely analogous to 
those of the case before us, the question of transfera- 
bility cannot be raised by the heir of the donor to 
the prejudice of the donee or his representative in 
interest. In our opinion, the view taken by the Courts 
below is well founded on principle and must be 
upheld. 

The decision of the Full Bench in the case of 
Dayamayi v. Ananda Mohan Roy (!) is an authority 
for the proposition that, in cases of transfers for 
value, the title passes from the transferor to the 
transferee, although the validity of the transfer is 

(1). (1914) I. L. K. 42 Calc. 172 ; (2) (1911) 17 0. L. J. 173. 

20 C. L. J. 52. 
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liable to be questioned by tin? landlord who is not a 
party to the transaction. Let us consider whether 
this principle is applicable to cases of gifts of non- 
transferable occupancy holdings. Section 122 of the 
Transfer of Property Act defines a gift as the transfer 
of certain existing moveable or immoveable property, 
made voluntarily and without consideration, by one 
person, called the donor, to another, called the donee, 
and accepted by or on behalf of the donee. Section 
123 defines the mode in which the transfer is to.be 
effected; in the case of immoveable property, the 
transfer must be effected by a registered instrument, 
signed by or on behalf of the donor and attested by at 
least two witnesses. Section 126 deals with the ques- 
tion of revocation of gifts. The first paragraph of the 
section provides that the donor and the donee may 
agree that on the happening of any specified event, 
which does not depend on the will of the donor, a 
gift shall be suspended or revoked ; but a gift, which 
the parties agree shall be revocable wholly or in 
part at the mere will of the donor, is void wholly 
or- in part as the case maybe. The second paragraph 
lays down that a gift may also be revoked ina ny of 
the cases (save want or failure of consideration) in 
which, if it were a contract, it might be rescinded. 
Then, follows the important provision, in the third 
paragraph, that “ save as aforesaid, a gift shall not be 
revoked.” This provision is a legislative recognition 
of a doctrine enunciated more than two centuries ago 
by Lord Nottingham in the case of Villers v. Beau- 
mont (1) : “ If a man will improvidently bind himself 
up by a voluntary deed and not reserve a liberty to 
himself by a power of revocation, this Court will 
not loose the fetters lie hath put upon himself, but 
he must lie down under his own folly, for if you 
(1) (1682) 1 Veru. 101. 
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would relieve in sucli a case, you must consequently 
establish this proposition, namely, that a man can 
make no voluntary disposition of his estate but by 
his will only, which would be absurd.” The posi- 
tion, consequently, is clear, that, except in the cir- 
cumstances mentioned in section 126 of the Transfer 
of Property Act, a gift cannot be revoked. The 
second, paragraph of the section shows that a gift 
may be revoked as if it were a contract, but not on the 
ground of want or failure of consideration; in other 
words, a gift may be revoked, as a contract may be 
cancelled, on the ground of fraud, mistake, coercion, 
undue influence, misrepresentation or the like reason. 
No such reason is assigned in the present case. But it 
is argued that the donor was competent to revoke the 
gift immediately after execution and registration of 
the document on the ground that the property trans- 
ferred by way of gift constituted a non-transferable 
occupancy holding, and that such right of revocation 
has vested in his heir. To test the validity of this 
argument, we have to consider whether the transaction 
could have been rescinded if it had been a contract. 
The section makes it plain that such rescission was not 
permissible. The substance of the matter is that 
although in contracts for sale, mortgage, lease or 
exchange, there is pecuniary consideration, and in a 
gift there is no such consideration, the right of rescis- 
sion is circumscribed by the same set of circumstances. 
Now the decision of the Full Bench in Dayamayi v 
Ananda Mohan Roy (1) shows that this transaction 
could not have been rescinded if it had been for valu- 
able consideration. The inference follows that it can 


not be rescinded merely by reason of want or failure 
of such consideration. 


' 1917 

Behari Lal 
G-hose 

V; 

Sind hub a la 
Dasi. 





(1) (1914) L L. R. 42 Gale. 172* 
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1917 Reliance lias been placed on behalf of the appellant 

Behai-.i Lal upon the decision in Milroy v. Lord (1). That case, 
Ghose however, is clearly distinguishable. There the 
SiNDHUBAiA property transferred constituted 50 bank shares which 
Dasi were transferable only by entry in the books of the 
company ; no such transfer was ever made, but a deed 
poll was executed. In these circumstances, Turner 
L. J. observed as follows : “ In order to render a 
voluntary settlement valid and effectual, the settlor 
must have done everything which, according to the 
nature of the property comprised in the settlement, 
was necessary to be done in order to transfer the 
property and render the settlement binding upon him.” 
These remarks were followed by Jessel M. R. in 
Richards v. Delbridge (2) where he observed that a 
man may transfer his property, without valuable con- 
sideration, if he does such acts as amount in law to a 
conveyance or assignment of the property, and thus 
completely divest himself of the legal ownership 
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decision in Milroy v. Lord(l) has no application to 1917 
the circumstances of the present case. Reliance has behari Lal 
finally been placed upon the decision in Amulya G-hose 
Baton Sircar v. Tarini Nath Dey (2), which is an Sindtobala 
authority for the proposition that the holder of a non- Das1 - 
transferable occupancy holding is not competent to 
make a testamentary bequest of such holding. That 
case is clearly distinguishable, founded as it is on the 
fact that the bequest was revocable up to the last 
moment of the life of the testator and that the very 
moment that the bequest would come into operation, 
if legal and valid, was the moment when the right of 
the heir would accrue by operation of law. In the 
case before us, the gift was not revocable, and was 
binding as between the donor and the donee. It 
cannot consequently be maintained that, notwith- 
standing the execution and registration of the deed of 
gift, the property continued to form part of the estate 
of the donor. The property ceasdd to be part of the 
estate of the donor, and there is thus no escape from 
the position that the heir did not succeed to it by 
right of inheritance. 

The result is that the decree of the District Judge 
is affirmed and this appeal dismissed with costs. 

L - Appeal dismissed. 

(1) (1862) 4 DeG. F. & J. 264. (2) (1914) I. L. R. 42 Calc. 254. 
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PRIVY COUNCIL. 


ABDULLAH ASHGAR ALT KHAN 

. • v. 

GANESH DASS. 

[ON APPEAL mm THE COURT OF THE JUDICIAL COMMISSIONER li 
BALUCHISTAN.] 

Res judicata — British Baluchistan Regulation (IX of 1S9G) s. 10 — Issue not 

"'finally decided ” informer suit — Civil Procedute Code , 1S82, s. 13 — 

Defence of fraudulent representation in suit on a bond. 

Section 10 of the British Baluchistan Regulation IX of 1896 creates 
an estoppel by judgment only when the “ matter in issue” has been 
u finally decided.” 

Sheosagar Si?igh v. Sitaram Singh (1) followed. 

That was a ease under s. 13 of the Civil Procedure Code, 1882, which, 
sodiar as the question under discussion is concerned, is similar to section 10 
of the Baluchistan Regulation. 

The appellant (defendant) had brought a suit for cancellation of a 
bond on the ground that he was induced to execute it by the fraudulent 
representations of the respondent (the present plaintiff). The first Court 
held that he had failed to establish the fraud, and that decision was 
affirmed on appeal by the District Judge. He then brought a second 
appeal to the Judicial Commissioner who declined to go into the merits 
of the case and, upholding an objection by the respondent to the frame of 
the suit, dismissed the appeal. In a suit brought by the respondent to 
enforce the bond, the appellant raised the same issue as before, and the 
two lower Courts held that the issue was res judicata , and the Judicial 
Commissioner dismissed an appeal to him from that decision. 

Held by the Judicial Committee, that the defence in the present suit 
was not res judicata, the allegation regarding the execution of the bond on 
the fraudulent representations of the respondent never having been “ finally 
decided ” in the Judicial Commissioner’s Court. 

* Present: Lord Dunedin, Lord Shaw, Lord Sumner, Sir John 
Edge and Mr. Ameer All 

(1897) I. L. R. 24 Calc. 616 ; L. R. 24 I. A. 50. 


P. Or 
1917 

June 22, 25 ; 
July 30. 
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Appeal No. 36 of 1916 from a judgment and decree i9i7 
(31st March 1914) of the Judicial Commissioner in abdgllah 
Baluchistan, which affirmed a judgment and decree AshgabAu 
(21st November! of the Court of the District Judge, 
Quetta-Pishni. Ganesh 

The defendant was the appellant to His Majesty 
in Council. 

The facts are sufficiently stated in the judgment 
of the Judicial Committee. 

The only question for determination in the present- 
appeal was whether or not the suit which gave rise 
to the appeal was barred as being res judicata. 

The judgment appealed from was as follows : — 

The Judicial Commissioner (Mr. C. Archer) said: 

“ The appellant, Abdullah Ashgar Ali, has admitted 
the execution of the bond on which the respondent 
Ganesh Dass sued him, and has also admitted 
that he has paid nothing on it. In a previous suit 
against the respondent, he endeavoured to have the 
bond set aside on the ground that it had been obtained 
by misrepresentation. The Original Court and the 
first Appellate Court held that the bond was not void- 
able on that ground ; and on further appeal this Court, 
while expressing no final opinion as to the validity or 
otherwise of the agreement to dissolve partnership 
on which the bond was based, held that unless and 
until that agreement was set aside, the bond could not 
be impugned. 

“The objections urged in this memorandum of 
appeal, in so far as they are not merely formal, are 
a repetition of the arguments of the appellant in the 
former suit based on his contention that the dissolu- 
tion agreement and the consequent bond was obtained 
from him by misrepresentation. The appellant has 
further requested this Court to send for and inspect 
the plaint in a suit which he has now instituted to 
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have the dissolution agreement set aside. It is, how- 
ever, not open to this Court at this stage to take into 
consideration the steps which appellant may now be 
taking to avoid the agreement. The present case lias 
been pending for nearly 18 months, its disposal hav- 
ing been delayed by the appellant’s efforts to have the 
bond set aside. These efforts have failed, and it would 
not be equitable that the respondent’s remedy should 
be further delayed pending the issue of the attempt 
now being made to impugn the agreement of dissolu- 
tion. In so far as the bond is concerned, the lower 
Court was, in my opinion, right in holding that the 
points raised by the appellant were res judicata. It 
is not the case as stated in paragraph 1 of the appeal 
that the Appellate Court did not examine the parties. 
As regards the other formal defects alleged, in so far 
as they exist, they are not, in the circumstances, such 
as to occasion a failure of justice, and are therefore 
cured by section 92 of the Civil Justice Regulation.” 

The appeal was accordingly dismissed. 

On this appeal, 

A. M. Dunne , for the appellant, contended that the 
defence to the suit which had been raised by the 
appellant was not barred as being res judicata. He 
was therefore entitled to have issues duly raised and 
his defence considered according to law, and on its 
merits. The judgment purporting to be effective as a 
res judicata must be one in which the issue in dispute 
between the parties has been “ finally decided that is 
not the case here : section 10 of the British Baluchis- 
tan Regulation IX of 1896 was referred to. The merits 
of the issue of fraud were not gone into on the appeal 
to the Judicial Commissioner; the matter was there- 
fore not finally decided. Reference was made to 
Sheosagar Singh v. Sitaram Singh (1) per Lord 
(1) (1897) I. L. R. 24 Calc. 616 ; L. R. 24 I. A. 50. 
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Macnaghten, Gunga Bishen Bhuyut v. Roghoonath 
Ojha (1), Chunder Coo mar Mitter v. Sibsundari Abdullah 
Dassee (2), and to section 13, Explanation (7), of the As 
Civil Procedure Code, 1882, and section 11 of the Code V 
of 1908. In the present suit the appellant was entitled < ^^ SH 
to set up the issue of misrepresentation because the 
judgment of the Judicial Commissioner declared that 
the appellant’s suit had been misconceived. 

B. Dube , for the respondent, contended that the 
appellant was estopped from raising the defence in the 
present suit : Reference was made to Soorjomonee 
Dayee v. Suddanund Moha patter (3), a case decided 
on section 2 of the Civil Procedure Code of 1859. The 
point “finally decided” by the Judicial Commissioner 
was that the bond could not be avoided as long as the 
dissolution agreement remained in force: and the 
appellant now raises substantially the same issue. 

The respondent, it was submitted, was entitled to the 
relief granted to him. 

A. M. Dunne replied. 

The judgment of their Lordships was delivered by 

Mr. Ameer Ali. The only point for determination July 30. 
involved in this appeal turns upon the meaning to be 
attached to the words “ finally decided ” in section 10 
of the British Baluchistan Regulation IX of 1896. 

That section provides as follows : — 

“ A Court shall not try any suit in which the matter in issue has been 
heard and finally decided by a Court of competent jurisdiction in a former 
suit between the same parties in the same rights, or between parties under 
whom they or any of them claim.” 

A short statement of the facts will explain how 
the question has arisen. 

The parties tp the litigation carried on certain 
business in British Baluchistan in partnership with 

(1) (1881) I. L. R. 7 Calc. 381. (2) (1882) I. L. R. 8 Calc. 631. 

(3) (1873) 12 B. L. R. 304 ; L. R. I. A. Sup. Vql. 212. 
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two other men; in July 1910 they agreed to dissolve 
the partnership ; according to the plaintiff, G-anesh 
Dass’ accounts were duly adjusted, when a sum of over 
9,900 rupees was found due from the defendant, 
Ashgar Ali Khan ; on the 12th July a formal deed of 
dissolution was executed by four partners, and on the 
day following the defendant executed the bond on 
which the present suit is brought. The defendant’s 
case is that he signed the deed of dissolution which 
embodied the settlement and executed the boud, 
agreeing to pay the amount alleged to be due from 
him, on the fraudulent representation of the plaintiff 
that the adjustment of accounts was correctly made 
and on the assurance that should the defendant upon 
the examination of the accounts at his leisure discover 
any mistakes they would be rectified. The defendant 
alleges that it was on the faith of these representa- 
tions he executed the two documents. He further 
alleges that some days after the execution of the deed 
of dissolution and the bond in suit he had an oppor- 
tunity to examine the statement of account, which he 
found to be wholly incorrect and misleading, that 
thereupon lie called upon the plaintiff and other part- 
ners to make a proper adjustment, undertaking to pay 
any amount that might on such farther examination 
be found due from him. The plaintiff, Ganesh Dass, 
refused to accede to the proposal, and thereupon the 
defendant brought a suit on the 22nd July 1911 in 
the Court of the Assistant Commissioner of Quetta 
for a cancellation of the bond of the 13th July 1910, on 
the ground that he was induced to execute it by the 
fraudulent representations of the present plaintiff. The 
written statement of Ganesli Dass is not on the record 
of this appeal, but it appears from the judgment of 
the Judicial Commissioner in that case that among 
other pleas Ganesli Dass urged that the bond being 
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based on the dissolution deed and being merely exe- 1917 

cuted to record the manner in which the payment of Abdullah 

the amount due to him was to be made, a suit for the Asii ® as Ali 

Ivhan 

cancellation of the bond alone would not lie. v . 

The defendant’s suit for cancellation of the bond 
came for trial before the Assistant Commissioner 
of Quetta, and he held that the defendant, Ashgar 
Ali Khan, had failed to establish his allegation of 
fraud. He accordingly dismissed the action, and 
his judgment was affirmed on appeal by the District 
Judge on the 30th May 1913. 

The defendant thereupon preferred a second appeal 
under the provisions of Regulation IX of 1896 to the 
Court of the Judicial Commissioner of British Balu- 
chistan, which is the final Appellate Court in that pro- 
vince. The Judicial Commissioner, Mr. Archer, con- 
sidered that the objection of Ganesh Dass to the frame 
of the suit was well founded, and accordingly without 
entering into the merits of the case, dismissed the 
defendant’s appeal against the orders of the lower 
Courts dismissing. his action. 

The Judicial Commissioner gave his decision in 
the following words, the exact import of which is not 
disputed. He says first : — 

u Now it appears to me obvious that the respondent’s objection to the 
frame of the suit was wellfounded, and that the plaint should either have 
been returned for amendment or rejected.” 

And then, after commenting on several mistakes in 
procedure in the Courts below, he proceeds as 
follows : — 

“ I purposely refrain from going in detail into the merits of the case, 
because they cannot be discussed without bringing in the question of the 
validity of the dissolution agreement, a matter which is not formally 
before the Courts. It is sufficient to say that after careful consideration 
of the record and the pleadings I am not prepared to interfere with the 
orders of the lower Courts dismissing the appellant’s suit, since, for the 
reasons given above, I hold that the bond of which cancellation is sought is 
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1917 merely consequential on the deed of dissolution o£ partnership, and that a 

Abdullah SU ’ t ^° r av0 ^' n S the bond cannot succeed as long as the dissolution deed 
Ashgar Ali remains in force.” 

Kkan 

‘ v - 0n tlle 14th October 1912, the plaintiff, Ganesh 

Dass. H Dass ’ instituted the present suit on the bond executed 
by the appellant on the 13th July 1910. The defendant 
denied liability on the ground that it had been 
obtained from him by the fraud of the plaintiff 

It is to be observed that whilst this suit was pend- 
ing in the Court of the Judicial Commissioner, the 
defendant brought an action to have the deed of 
dissolution cancelled, on the ground of fraud, but it 
was held that it was barred under the Statute of Limi- 
tation. 

In Ganesh Dass’s suit on the bond the Indian 
Courts have held that the issue raised by the defend- 
ant was res jud ica ta, and that they were precluded 
by the provisions of section 10 of Regulation IX of 
1896 from entering upon an enquiry whether the bond 
had been obtained from' him on fraudulent representa- 
tion. In this view they decreed the plaintiff’s claim 
without entering into the merits of the defence. The 
defendant has appealed to His Majesty in Council, and 
it is contended on his behalf that the Indian Courts 
have wrongly applied the rule of res judicata to the 
defence in the present case, as his allegation regarding 
the execution of the bond on the fraudulent representa- 
tions of the plaintiff has never been decided, in the 
Judicial Commissioner’s Court. 

It appears to their Lordships that the contention is 
well founded. “The matter in issue” in the present 
suit is no doubt the same as in the defendant’s own 
action. It is clear, however, that although the two 
first Courts had found against his allegation, the final 
Court of Appeal refused to determine the issue. Sec 
tion 10 of the Regulation creates an estoppel by 
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judgment only when the “ matter in issue ” has been 
“finally decided.” These words have received judicial abdcllah 
interpretation in the case of Sheosagar Singh v. Sita- AS £g® N AL ‘ 
■ram Singh (1). v. 

In. that case the Board had to deal with the G ^ 3 g H 
identical question of res judicata arising under sec- 
tion 13 of the Indian Civil Procedure Code, which, so 
far as the question under discussion is concerned, 
is in pari materia with section 10 of the Baluchistan 
Regulation Lord Macnaghten, delivering the judg- 
ment of their Lordships, explained the rule as 
follows : — 

u To support a plea of res judicata it is not enough that the parties are 
the same and that the same matter is in issue. The matter must have 
been 4 heard and finally decided.’ If there had been no appeal in the first 
suit the decision of the Subordinate Judge would no doubt have given rise 
to the plea. But the appeal destroyed the finality of the decision. The 
judgment of the lower Court was superseded by the judgment of the 
Court of Appeal. And the only thing finally decided by the Court of 
Appeal was that in a suit constituted as the suit of 1885 was no decision 
ought to have been pronounced on the merits.” 

Their Lordships will therefore humbly advise His 
Majesty that the judgments of the Courts in India in 
this case should be set aside and that it should be 
remitted to the Judicial Commissioner of British 
Baluchistan to direct a re-trial by the Court of first 
instance. The respondent will pay the costs of this 
appeal and of the application made on his behalf 
on the 19th July 1917 ; the costs incurred by the 
parties in India will abide the result. 

j. v. w. 

Appeal allowed. 

Solicitors for the appellant : T. L. Wilson & Co. 

Solicitors for the respondent : W. W. Box & Co. 
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(1) (1897) I. L. R. 24 Calc. 616 ; L. R. 24 I. A. 50. 
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ABDUL HUSSEIN KHAN 

V. 

SONA DERO. 

[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF SIND, 

AT KARACHI.] 

Custom— Proof of custom modifying Mahomedan Laxo— Custom excluiing 
women from share of inheritance of pater, al relation— Bombay Regula- 
tion (IV of 1827\ «. 2ti— Punjab Laws Act , 1872, s. 5— Essentials 
in proving custom Family custom -Position and relationship of 
members of family— Denial by prominent member of family of existence 
of custom - - Failure to produce Revenue Records as evidence. 

On the death of a wealthy Shia Mahomedan in Sind, intestate and 
leaving no widow or child, the nearest surviving relations were a nephew 
(the plaintiff-appellant) and a sister and her son, the first and second defend- 
ants-respondents. The appellant’s case was that the question as to the 
rights of inheritance was governed, not by Mahomedan Law, but by a 
custom which excluded women from any share in the inneritance of a 
paternal relation : — 

Held, that under section 26 oE Bombay Regulation IV of 1827, which 
had been extended to Sind, no presumption can be made in favour of the 
existence of a usage or custom where it is known that such usage or custom 
is prevalent, but it was incumbent on the appellant to allege and prove the 
custom on which he relied. 

Daya Ramv. Sohel Smgh (1), per Robertson J., is a case under section 5 
of the Punjab Laws Act, 1872, the words of which are more strongly in 
favour of the appellant’s contention than those of section 26 of Bombay 
Regulation IV of 1827. 

Custom binding inheritance in a particular family has long been recog- 
nised in India : see Soorendr., Math Roy v. Heeramonee Burmoneah (2) ; and 
the principles applicable to the proof of customs in England were not to 
be applied in considering such a custom as that claimed in the present suit. 

' Present • Cord Bcckmastkr. Sir John Edge, Mr. Amf.er Au and 
Sir Walter Phi lli more, Bart. 

(1) (1906) 41 Punj. Rec. 390, 410. (2) (1808) 12 Moo. I. A. 81. 
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Kor was it necessary to reject as useless for proving such a custom all the 
instances mentioned by Crouch J. in his judgment in the Judicial Commis- 
sioner’s Court. An example of each of the conditions there laid down 
ought certainly to be established by some witness, but it was not necessary 
that all should be proved in every case, as that might greatly weaken the 
■ evidence by tradition to which in a custom of the character under consi- 

deration great weight was due. 

Ea?nalaJc8hmi Ammalv. SivonanthaPeruinal Setkurayar(l ) referred to 
as to what was essential to the proof of special usages modifying the 
ordinary law of succession. 

" Held , also, assuming that the custom relied on, which had not been 

precisely defined by the appellant, was a custom by which in the event of 
intestacy daughters of the deceased were excluded in favour of their 
brothers, and sisters in favour of male paternal relations, that such a custom 
had not on the evidence been sufficiently proved. 

The position and relationship of the different members of the family 
must always be considered in determining whether claims were not met 
because the. rights to which they related did not exist, or whether they were 
put on one side because in the circumstances there was no need for assert- 
ing them. 

Mirabivi v. Vellayanna (2) referred to. 

The fact that prominent members of the families concerned denied that 
such a custom as alleged existed ; and the non-production of the 
Revenue Records one of which showed a division according to Mahomedan 
Law, and not according to the custom here set up, were both evidence 
strongly against the custom. 

In the opinion of their Lordships though there was much in history for 
the custom, and some evidence by which it received support, yet on the 
whole the evidence fell short of: the standard to which it must attain in 
order to succeed in altering the devolution of property according to 
Mahomedan Law, to a devolution determined by a family custom. 

Appeal 14 of 1916 from a judgment and decree (9th 
* January 1912) of the Court of the Judicial Commis- 

sioner of Sind, which reversed the decree (31st May 
T 1910) of the Judicial Commissioner (District Court 

jurisdiction* and dismissed the suit. 

The plaintiff was the appellant to His Majesty in 
Council. 

(1) (1872) 14 Moo. I. A. 570, 585. (2) (1885) I. L. R. 8 Mad. 404,465. 
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The suit was for the property of H. H. Mir Hussein 
Ali Khan of Talpur who died intestate on 30th January 
1907. He was one of the family of Mirs, and was 
admittedly descended from one Mir Kaku Khan. He 
left no issue nor widow. The appellant was his 
nephew, and the first defendant (first respondent) was 
his sister, the second defendant being her son. 

The appellant stated his case in his plaint as 
follows: — “ The parties belong to the Sunni sect and 
follow Sunni usages. Deceased Mir Sahib was also a 
Sunni and he used to follow the tenets of the Sunni 
sect; thus the plaintiff is entitled to half of the pro- 
perty left by the deceased Mir Sahib according to law. 
Bat according to the custom regulating the inheri- 
tance by females in the family of the parties and 
amongst the respectable Baluchis and Sardars which 
is ancient and which is invariable and has been acted 
upon from time immemorial, and which has obtained, 
amongst Sunnis and Shias alike, a woman is entitled 
to her proper dowry according to the rank or status of 
the family, and she has no other rights of inheritance 
to the property of her paternal relations. This custom 
is binding on the family of the parties, and according 
to the custom plaintiff, who is the nearest retation of 
the deceased Mir Sahib on the paternal side, is ex- 
clusively entitled to the whole of the property left by 
the deceased, and defendants 1 and 2 and any other 
persons have no right to or interest in the property ”. 

The defence of the respondents was that the decea- 
sed belonged to the Shia and not the Sunni sect, and 
that no such custom as alleged ever existed, and sub- 
mitted that no custom contrary to Mahomedau law 
could be proved; and that the first respondent was 
solely entitled to the estate. 

The material issues were— ( 7 ) was the deceased Mir 
Hussein Ali Khan a Sunni or a Shia:? (9) Can the 
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plaintiff be permitted to prove the custom vset up by 
him ? (10) If he can, is there any valid custom ex- 
cluding females from inheritance as alleged in the 
plaint, and if so does it bind and govern the family of 
the parties ? 

The District Court held that on 7th issue the res- 
pondent had succeeded in proving that the deceased 
was a Shia. On the 9th issue he held that the appel- 
lant must be allowed to prove the custom he alleged to 
exist. On the 10th issue he found that in the family 
of the Mirs to which the deceased belonged there was 
on the evidence a well-established custom having the 
force of law by which daughters and female paternal 
relations of the deceased were excluded from the 
inheritance by any male agnate. He accordingly 
held that the first respondent was excluded, and that 
the appellant was entitled to succeed to all the 
property left by the deceased, and made a decree in 
his favour. 

An appeal by the respondents to the Court of the 
Judicial Commissioner was heard by Mr. E. M. Pratt, 
and Mr. H. N. Crouch, respectively Judicial Commis- 
sioner and Additional Commissioner of Sind. They 
delivered separate judgments and agreed with the 
District Court as to issues 7 and 9 ; but on issue 10 
they both came to the conclusion that on the evidence 
that the custom set up was not established, and that 
the appellant’s case failed on that point alone. 

The decree of the District Court was therefore 
reversed and the suit dismissed with costs. 

The facts whi^h led to the institution of the suit 
sufficiently appear in the judgment of their Lordships. 

On this appeal, 

P. 0. Laivrence, K. C., and Arthur Grey , for the 
appellant, contended there was sufficient evidence on 
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1517 the record to establish the custom claimed in the 
Abdul plaint to exist in the family of the deceased. The 
Khan™ ^ udicial Commissioner's Court found the claim was 
v. rendered vague by the words used in it “ and amongst 
Sosa Deeo. tlie respectable Baluchis and Sardars,” but it was 
submitted that those words were not applicable to the 
family of which the plaintiff was a member. They 
were only introduced because of the decision in 
Pranj ivan Dayaram v. Bed Revet (1), and they may be 
treated as being irrelevant and superfluous : if so 
treated there would be no ambiguity in the custom 
pleaded The Judicial Commissioner also discussed 
the origin of the custom and found that if it arose 
on account of the inability of a woman to use a sword 
that she was excluded from inheritance, the custom 
was founded “not on legal reason, but on violence 
and oppression, and was therefore unreasonable”. But 
it was unnecessary for the appellant to prove the origin 
of the custom. He proved 58 instances in which the 
custom was followed; and the respondents made 
no attempt to prove that there was any violence or 
oppression, which required to be proved and not merely 
suggested. Neither the respondents nor the appellant 
had called women as witnesses, yet the Appellate 
Court only comments on the omission of the appellant 
to call any women. No comments either by the 
parties themselves or by the Trial Judge were made 
on the fact that no woman was called. In the case of 
Tyson v. Smith(2) the custom there set up was upheld. 
But the cases as to an English custom are not of any 
authority for the decision of a question as to Indian 
ideas of custom which are very different. There is no 
question raised in this case as to the custom being 
unreasonable. If this custom is unreasonable all 

(1) (1881) I. L. E. 5 Bom. 482. (2) 1838) 9 Ad. & El. 406 ; 
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customs by which women are excluded might be called 
so, but that is far from being the case in India : and 
this custom, it is submitted, is a reasonable one. Custo- 
mary law when proved to exist supersedes personal 
law which is only effective where proof of custom fails : SoNA Dee0 
Day a Ram v. S>hel Singh. (1) ; and Sir W. Rattigan’s 
Digest of Customary Law, page 1. That case was one 
under section 5 of the Punjab Laws Act (1872) ; but the 
law applicable here (section 26 of Bombay Regulation 
IV of 1827, whicli is extended by notification to Sind) 
is a similar enactment. Reference was also made to 
Sundaralingaswami Kamaya Naik v. Ramaswami 
Kamaya Naik (2), Mohesh Chunder Dhal v. Sivanantha 
Satrughan Dhal (3), Ramalakshmi Animal v. Peramal 
Sethurayar (4), and Mayne’s Hindu Law, 8th Ed., 
para. 50, pages 57, 58. The find ing of the District 
Court, it is submitted, is right. 

De Gruyther , K. C., and Sir William Garth , for the 
respondents, contended that the general law which 
applies to all Mahomedans in India is the Maho- 
medan Law : see Statute 21 Geo. Ill, c. 70, section 17. 

Any custom set up must be established by very strong 
evidence in order to displace the personal law. The 
custom alleged is not one which could control or 
supersede the personal law. It is not ancient, it is 
uncertain and unreasonable, and therefore invalid, 
and it has not been established by the evidence. The 
fact that the instances are numerous where Maho. 
medan ladies have not claimed rights of inheritance 
does not prove that they do not possess such rights : 

Mirabivi v. Vellayanna (5). The history of the 
family in suit is given in the Imperial Gazetteer of 

(1) (1906) 41 Punj. Rec. 390, 393. (3) (1902) I. L. R. 29 Calc. 343 ; 

(2) (1899) I. L. R. 22 Mad. 515 ; L. R. 29 I. A. 62. 

L. R. 26 I. A. 55. (4) (1872) 14 Moo. I. A. 570. 

(5) (1885) 1. L.R. 8 Mad. 464. 
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1917 Sind, Vol. XXII, page 397 and following pages which 
Abdul is admissible in evidence under section 57 of the 
Hussein Evidence Act. Reference was also made to Read v. 
K “ AN Bishop of Lincoln (1), and section 87 of the Evidence 
Sona Dero. Act, 1872. The Revenue Records would have shown 
all the holders of the estates in any district. There 
is no evidence to show that the witnesses for the 
appellant ever owned the land they claim here as 
members of the family, and the inference to be drawn 
from the omission to produce the Revenue Records 
is that the appellant’s family owned no such land. 
The custom, it was contended, had not been proved, 
and the decision of the Judicial Commissioner to that 
effect was right. The principle, that whoever sets up 
a custom varying the general law must prove it, laid 
down by the Board in Ramalakshmi Animal v. 
Sivanantha Perumal Sethurayar (2), is in force in the 
Punjab and Sind : see Mahomed Sidick v. Haji 
Ahmed (3). 

Arthur Grej /, in reply. The usage of the country 
is the sole consideration of the Courts. The first case 
of Sliia law is to be found in Deedar Hossein v_ 
Zuhooroonnissa (4). It is said we have called no 
female witness. If we had done so the only comment 
would have been that such evidence was unreliable. 

The judgment of their Lordships was delivered by 
Oct 30. Lord Buckmaster. On the 30tlx January, 1907, Mir 
Hussein Ali Khan of Talpur died intestate, leaving 
neither widow nor child. His nearest surviving rela- 
tions were the plaintiff, Abdul Hussein, the son of 
his brother by the half-blood, one sister, the first 
defendant upon the record, and his sister’s son, 
who is the second defendant. His estate, consisting 
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exclusively of personal property, and largely of what 
we should call personal effects, is of great value, and 
doubtless also, from the character of many of the Hussein 
articles, of great personal interest to his relations. It ®. 
is a dispute about the inheritance of this property that fe0NA Der0, 
has given rise to the present appeal. The deceased 
was a member ‘of the family of Talpur Mirs of Sind, 
who were a branch of the large Baluchi tribe. He was 
a Mahomedan, and, if Maliomedan law governed 
the question, the rights of the parties would vary 
accordingly whether the deceased was a member of 
the Shia or of the Sunni sect. If the former, the 
sister would inherit the whole estate ; if the latter, 
the plaintiff would be entitled to a half. The plaintiff 
alleges, however, that the rights of inheritance are 
not to be determined according to Mahomedan law, 
but that they are regulated by a custom well known 
and distinctly ascertained, by which, notwithstanding 
the provisions of the Koran, women are excluded from 
any share in the inheritance of a paternal relation. 

He further alleges that, if this contention does not 
prevail, the deceased was a Sunni and not a Shia, and 
that he is therefore entitled to the more limited rights 
to which reference has been made. Their Lordships 
think it is convenient to dispose of the latter conten- 
tion first. 

Although the holding of religious opinion is a 
matter of personal faith, and ordinarily it may not 
be easy to determine what the nature of that faith 
may be, yet in a case like the present, where the 
question lies between two sects so sharply divided in 
ritual and observances, performance of prayers, and 
public declarations of faith as the Sunni and the Shia, 
it is readily capable of being determined by definite 
evidence of action, conduct, and observance. For 
reasons which their Lordships consider as conclusive, 
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1917 both the Judicial Commissioner, before whom the case 
Abdul was first tried, sitting as District Judge, and the Court 
Hussein 0 f the Judicial Commissioner of Sind, before whom 

IV H A xT 

v. the appeal was heard, have decided that the deceased 
Sona Hebo. was 0 f the Shia persuasion, and with this finding their 
Lordships see no reason to interfere. 

There remains therefore for consideration only the 
question of custom, and upon this the Court of First 
Instance and the Court of Appeal have differed, the 
District Court holding that the custom was established, 
and the Court of the Judicial Commissioner of Sind 
deciding that it was not. It is from this latter deci- 
sion that the present appeal proceeds. 

Before proceeding to investigate the facts and 
circumstances that have influenced the two judgments 
already mentioned, it is desirable to make plain what 
is the position of a person like the plaintiff, who asserts 
that custom and not Mahomedan law gives him the 
rights he claims. The appellant alleges that, by sec- 
tion 26 of the Bombay Regulation IV of 1827, which 
has by notice been extended to the District of Sind, a 
presumption ought to be made in favour of the exis- 
tence of a usage or custom where it is known that that 
usage or custom is prevalent. He bases this argument 
upon the words of the Regulation, which are as follows : 
“ The law to be observed in the trial of suits shall be 
Acts of Parliament and Regulations of Government 
applicable to the case ; in the absence of such Acts 
and Regulations, the usage of the country in which 
the suit arose ; if none such appears, the law of the 
defendant; and in the absence of specific law and 
usage, justice, equity, and good conscience alone.” 

Their Lordships cannot accept this view. In a case 
of Day a Dam v. Sohel Singh ( l), which related to 
proof of a Hindu custom, the Chief Court of the 
(1) (1906) 41 Punj. Eeo. 390, 393. 
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Punjab had to consider a similar question on the 
terms of section 5 of the Punjab Laws Act, the words 
of which are more strictly in favour of the appellant’s 
contention than those of the Regulation that governs 
this dispute. This contention was dealt with by 
Mr. Justice Robertson at p. 410 of the report in words 
which their Lordships think so aptly and expressly 
declare the true relation of the necessity of proof as 
between customary and established law that they may 
with advantage be reproduced. The learned Judge 
said : — 

“ In all cases it appears to me under this Act, it 
lies upon the person asserting that he is ruled in 
regard to a particular matter by custom, to prove that 
he is so governed, and not by personal law, and fur- 
ther. to prove what the particular custom is. There 
is no presumption created by the clause in favour of 
custom ; on the contrary, it is only when the custom 
is established that it is to be the rule of decision. The 
Legislature did not show itself enamoured of custom 
rather than law nor does it show any tendency to 
extend the ‘ principles ’ of custom to any matter to 
which a rule of custom is not clearly proved to apply. 
It is not the spirit of Customary Law, nor any theory 
of custom or deductions from other customs which is 
to be a rule of decision, but only ‘any custom appli- 
cable to the parties concerned which is not . . 

and it therefore appears to me clear that when either 
party to a suit sets up ‘ custom’ as a rule of decision, 
it lies upon him to prove the custom which he seeks to 
apply ; if he fails to do so clause (b) of section 5 of the 
Punjab Laws Act applies, and the rule of decision 
must be the personal law of the parties subject to the 
other provisions of the clause.” 

The principle that underlies this statement is, in 
their Lordships’ opinion, correct, and is applicable to 
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the construction of the Regulation that governs the 
present case. It is therefore incumbent upon the 
plaintiff to allege and prove the custom on which he 
relies, and it becomes important to consider the nature 
and extent of the proof required. Their Lordships 
have carefully considered the difficulty of applying all 
the strict rules that govern the establishment of 
custom in this country to circumstances which find no 
analogy here. Custom binding inheritance in a 
particular family has long been recognised in India 
[see Soorendro Nath Boy v. Heeramonee Bur - 
moneah (l)], although such a custom is unknown to 
the law of this country and is foreign to its spirits. 
Customs affecting descent in certain areas or customs 
affecting rights of inhabitants of a particular district- 
are perhaps the nearest analogies in this country. 
But in England, if a custom were alleged as applicable 
to a particular district, and the evidence tendered in 
its support proved that the rights claimed had been 
enjoyed by people outside the district, the custom 
would fail. This principle, however, it seems to their 
Lordships, ought not to be applied in considering such 
a custom as the one claimed here, since, if the custom 
were in fact well established in one particular family, 
whether it were enjoyed or no by another family 
would not affect the question, since the custom might 
be independent in each case, and the evidence would 
not establish that the custom failed by reason of the 
inability to define the exact limits within which it 
was to be found when once it was established that, 
within certain and definite limits, it undoubtedly 
existed. 

Nor are their Lordships prepared to accept with- 
out qualification the statement of Mr. Justice Crouch 


(1) (1868) 12 Moo. I. A. 81, 91. 
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that it is necessary to reject as useless for proving 
the custom “ all • those instances where we have no 
evidence that the deceased left any estate at all, or 
where there is no evidence to show its nature or 
value, or the amount of liabilities against it, e.g., 
whether or not it consisted merely of a jagir, or 
mnfi land, or of heirlooms, or of land heavily 
mortgaged, or of the family demesne ; where there 
is no proof and no admission that the lady said to 
have been excluded had a legal claim to a share under 
the ordinary law ; where, in case of a married lady, 
we have no evidence showing the actual amount of 
dowry received ; where, in case of unmarried ladies, 
there is no proof that they knew of the custom and 
stood aside in obedience to it. And in all those cases 
where a witness states that he has himself excluded 
his own sisters, or nieces, our judgment as to the 
value of such statement as evidence of the custom 
having been enforced, must be held in suspense until 
there is also evidence before us that the ladies had 
independent advice, and, with full and intelligent 
knowledge of the custom, voluntarily acquiesced 
in their exclusion.” An example of each of the 
conditions there laid down ought certainly .to be 
established by some witness, but it is not, in their 
Lordships’ opinion, necessary that all should be 
proved in every case, as this- might greatly weaken 
the evidence by tradition to which in a custom of 
the character under the consideration great weight is 
due. 

But, as pointed out by this Board in Ramalakshmi 
Animal v. Sivanantha Perumal Sethurayar (1) : “ It 
is of the essence of special usages modifying the 
ordinary law of succession that they should be ancient 
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and invariable ; and it is further essential that they 
should be established to be so by clear and unambigu- 
ous evidence. It is only by means of such evidence 
that the Courts can be assured of their existence, and 
that they possess the conditions of antiquity and 
certainty on which alone their legal title to recogni- 
tion depends.” 

It is therefore necessary to define what is the cus- 
tom, and then examine the evidence to see if it satis- 
fies the conditions so laid down. It is urged against 
the appellant that he alleged the custom on which 
his case depends in three different forms : first, in the 
plaint filed on the 12th July, 1907, in which he 
asserted his rights as arising from current and im- 
memorial custom of the dynasty of the parties ; 
secondly, in an affidavit sworn by him on the 10th July, 
1907, where he said that the custom was “ that a 
woman after her marriage loses all interest and right 
of inheritance in the property left by her relations 
(on the father’s side)” ; and,./ma%, in the plaint in the 
present proceedings, where the custom is asserted in 
these terms : “ But according to the custom regulating 
the inheritance by females in the family of the parties 
and amongst the respectable. Baluchis and Sardars, 
which is ancient and which is invariable, and has 
been acted upon from time immemorial, and which 
has obtained amongst Sunnis or Shias alike, a woman 
is entitled to her proper dowry according to the 
rank or status of the family, and she has no other 
rights of inheritance to the property of her paternal 
relations.” 

There certainly is a marked difference between 
these different customs, but their Lordships are not 
prepared to give this fact such weight as to crush the 
appellant’s case, and they will assume that the custom 
upon which he relies is a custom by which, in the 
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event of intestacy, daughters of the deceased are 
excluded in favour of their brothers, and sisters in 
favour of male paternal collaterals, and the question 
is, was such a custom proved ? 

A very large number of witnesses were called in 
its support, and a number of instances, amounting to 
sixty-one in all, were given as evidence of its opera- 
tion. This evidence has been the subject of the most 
painstaking and careful analysis by both the Courts, 
and has again been carefully considered by their 
Lordships with the assistance of the criticisms made, 
both in the District Court and in the Court of Appeal. 
Upon the whole their Lordships think that this evi- 
dence fails to satisfy the necessary standard of proof 
and that upon this point the judgment of the Judicial 
Commissioner must be accepted. Their Lordships do 
not propose to examine again in detail each one of 
the instances mentioned, for there are one or two 
general observations which are, in their opinion, 
sufficient. 

The custom alleged, in its form most limited and 
best suited to the plai u tiff’s case, is a custom confined 
to the Talpur Mirs, the descendants of one Kaku 
Khan. These descendants are now represented by 
eight different families, viz. : Sorabanis, Rustomanis, 
Bijranis, Shalidanis, Mahomedanis, Shahwanis, Jama- 
nis and Manikanis, of which the deceased belonged to 
the Shahdanis. Relevant and material instances are 
to be extracted from the descent of these families. 
The attempt to extend the custom to the “ respectable 
Baluchis and Sardars” broke down, and it would in 
their Lordship’s opinion, under any circumstance, 
have been unsafe to assume a custom applicable to a 
group of people so vaguely defined as those covered 
by the definition of “respectable Baluchis and 
Sardars.” Dealing, therefore, with the Talpur Mirs 
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alone, their Lordships think the evidence is subject to 
the following comments : — 

In the first place, many of the instances relate to 
descendants of a ruling family and depend upon the 
eldest son inheriting to the exclusion of his brothers 
and sisters. Although it is true that the sisters are 
excluded, yet it is plain that we have not in these 
cases reached the custom on which the plaintiff relies, 
because in a ruling family an over-riding custom has 
excluded all males as well as females in favour of the 
eldest male. Nine farther cases relate to instances 
where the excluded daughters were unmarried and 
living with their brothers. These instances cannot be 
confidently relied upon. The position and relation- 
ship of the different members of the family must always 
be considered in determining whether claims are not 
met because the rights to which they relate do not 
exist or whether they are put on one side because, 
in the circumstances, there is no need that they 
should be asserted. This is pointed out in the case of 
Mirabivi v. Vellayanna (1) by Chief Justice Turner 
and Mr. Justice Hutchins. It is there stated at 
p. 465 : — 

“ It must be admitted that instances have been 
adduced in which the claims of daughters and sisters 
to a share have been ignored, or they have been allot- 
ted maintenance, though the cases mentioned by the 

Judge of a partition in the father’s lifetime are not 
inconsistent with Mahomedan law. There are also 
cases in which married daughters have been treated as 
estranged from the family. But instances of this kind 
will be found to occur where there is no doubt that 
the family is governed by pure Mahomedan law. 
Indeed, in many parts of the country it is unusual for 
Mahomedan ladies to. insist on their unquestioned 
(1) (1885) I.L.E. 8 Mad. 464, 465. 
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rights. They will often prefer being maintained by 
their brothers to taking a separate share for them- 
selves, and when they are married, the marriage ex" 
penses and presents are often, by express or implied 
agreement, taken as equivalent to the share which 
they could claim. Moreover , Mahomedan females 
are so much under the influence of their male relations? 
that the mere partition of the property among the 
males without reference to them cannot count for 
much.” 

And with this statement their Lordships are in 
entire agreement. 

In certain other instances, and notably in 21, 85 and 
45, there is no substantial evidence of property to be 
divided, and in the most recent cases of all, 52 — 60, there 
is only one witness who speaks in their support, 
although it is plain that there must have been others 
who could have spoken upon the matter. It ought 
not, of course, to be assumed that a custom fails 
because certain of the instances brought forward in 
its support may be referable to other causes than the 
custom relied upon; nor again because in certain 
respects some of the witnesses may be found untrust- 
worthy. 

But there is one outstanding circumstance 
in the present case which their Lordships think 
demands attention. Mir Rustom Khan is the 
admitted head of the Rustomanis. He is a man 
of positiou and authority, and he says in plain terms 
shat “ there is no such custom amongst our families by 
which daughters and sisters are excluded from inherit- 
ance. They get their share of inheritance according 
to Mahomedan Law.” 

He is supported by other witnesses, of whom the 
learned Trial Judge says that they are all witnesses of 
high position, and that there seems no special reason 
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why they should combine to give false evidence on 
behalf of the defendants, although he adds that 
Mir Rustom Khan was not on good terms with the 
plaintiff, and inclined to exaggerate his evidence. 
But the learned Judge declines to accept the view that 
these important witnesses are commixing perjury, and 
the statement which he thinks shows a tendency to 
bias in favour of the defence is a. statement which may 
well have been misunderstood. Mir Rustom Khan 
was speaking of the religion of the deceased, and 
stated that whenever a Sunni entered his house he had 
it washed three times. As the servants were Sunnis 
the learned Judge thinks that this is a clear improba- 
bility. It appears to their Lordships quite possible 
that Mir Rustom Khan was only referring to people 
of a similar social standing to the deceased, who, it 
is not unreasonable to assume, would not pay the 
same attention to the religion of his servants that he 
might to the religion of his friends; But however this 
may be, Rustom Khan can have been under no mis- 
apprehension upon the question of this custom. If he 
did notkDOW of it, it may be safe to say that it did not 
exist. If he did know of it, he could not have denied 
the knowledge without deliberate untruth, which 
there is no reason to impute to his evidence. 

There is, however, one instance in connection with 
his testimony which does need some further consider- 
ation. Mir Yalidad Khan, who was the paternal uncle 
of Rustom Khan, died leaving three sons and six 
daughters. Mir Rustom Khan was asked to determine 
how the estate should be divided among the three sons 
and he made an award effecting this division. It is 
suggested that if no such custom as that alleged 
existed he must have known that he was making an 
improper division of the property. Their Lordsdiips 
do not think this is the only and necessary inference. 
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He was never asked to determine tlie rights as between 

the brothers and the sisters, but merely how to divide Abdul 
the property among the brothers themselves, and it 
may well be that he assumed that arrangements had v . 
been made with the sisters which rendered it unneces- SoNA Deb0 ‘ 
sary for him to consider anything more than the actual 
point that he was called upon to determine. He also 
speaks to a matter, to which constant reference is 
made by the witnesses, and that is that the question 
of inheritance is decided in each family, either by a 
family-council or by the head of the family. This is 
an extremely probable explanation of many of the 
instances in the present case, and if it be accepted it 
destroys the custom, because the division made accord- 
ing to the wishes of the members of a family-council 
is certainly not the custom on which the plaintiff 
relies. 

In every case of this kind, the burden of proof lies 
heavily upon tbe plaintiff, and though his evidence 
may consist of a number of striking instances in 
support of his case, it receives a severe blow when 
prominent members of the families concerned deny 
that the custom exists. 

There is also another piece of evidence which is of 
considerable value : this is to be found in the Revenue 
Records which relate to the descent of the property 
of Mir G-hulam Ali Khan, who died leaving three 
widows, one sister, two daughters, and a brother; one 
of these Records, dated October, 1903, shows a clear 
division according to the Mahomedan Law, and not 
according to any such custom as is alleged. There 
are no other Revenue Records produced, and it is said 
that the reason of their non-production is that they 
do not assist the defendants’ case. Bat their Lord- 
ships think the omission is serious. The best evi- 
i dence associated with any such custom as that alleged 
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1917 would be found in connection with the division of 
Abdcl land, and these records would at least have established 
Hussein the fact that land was left, its extent and character, 
1 and would, were it the fact, make clear the point 

SonaDeko. which the evidence leaves uncertain, that, in the 
division of this property, the women were excluded. 

The argument put forward by the defendant that, 
in many of the cited instances, the women said to 
have been excluded have been provided with dowries 
either in the lifetime of the owner of the estate, on 
the division of which they received no benefit, or 
after his death by a male relation, and that this was 
equivalent to, and must be taken as, a recognition of 
their right to share, is one to which their Lordships 
are unable to accede. It is quite possible that the 
husband of a wife who had been suitably dowered 
would not desire to claim rights of inheritance against 
those by whose generosity or at whose expense the 
dower had been provided, but this would not involve 
the conclusion that the right to share existed and had 
been satisfied by the dower. 

Again, such an argument, though it might affect 
inheritance as between father and daughter, would 
not cover the present case, for, if a daughter had been 
dowered by her father, and this were treated as equi- 
valent to an advancement of her share in his estate, 
this would not affect a claim like the present put 
forward by a woman to a share in her brother’s estate 
by whom she had never been dowered at all. 

The ground upon which their Lordships base their 
judgment does not include any such considerations; 
it is their opinion that, although there is much reason 
in history for the custom alleged, and some evidence 
by which it receives support, yet on the whole the 
evidence has fallen short of the standard to which 
it must attain in order to succeed in altering the 


' . {/ 


WWBB jpg 


; 




469 




VOL. XLY.] CALCUTTA SERIES. 

devolution of property according to Mahomedan Law 1917 
to a devolution determined by a family custom, and Abdul 
tliey will accordingly humbly advise His Majesty that *^ssein 

this appeal should be dismissed with costs. v . ' 

Soha Deeo. 

j.v.w. Appeal dismissed. 

Solicitor for the appellant : Edward Dalgado. 

Solicitors for the respondents : Wontner & Sons. 

APPELLATE CIVIL. 

Before Mookerjee and Walmsley JJ. 

NOWRANG SINGH 1917 

V. May 22 

JANARDAN KISHOR LAL SINGH.* 

Ejectment — Lease , forfeiture of — Transfer of Property Act {IV of 1SS 2), 
s. Ill , cl. (g) — Breach of covena?ii — Determination of lease , overt act 
necessary for — W aiver. 

Where the rights and obligations of the parties are regulated by s. Ill, cl. 

( g ) of the Transfer of Property Act, there is no determination of a lease by 
forfeiture immediately on breach of covenant, but such breach must be 
followed by an overt act on the part of the lessor before the tenancy can be 
•deemed to have determined in the eye of the law. 

Anandamoyee v. Lakhi Chandra Mitra (1), Kadir Bakhsh v. Brag 
Narain (2) followed. 

Held, further, that the institution of a suit for ejectment cannot be 
rightly regarded as the requisite act to show the intention of the landlord do 
determine the lease within the meaning of 8. Ill, cl. (y). The forfeiture 
must be completed and the lease determined be fore- the commencement of the 
action for ejectment. 

Deo Nandan Pershcid v. Megh « Mahtm (3) referred to. 

* Appeal from Original Decree, No. 481 of 1914, against the decree of 
Ashutosh Ghose, Subordinate Judge of Burdwan, dated June 19, 1914. 

(1) (1906) L L. R. 33 Calc. 339 ; (21 (1912) 9 All. L. J. 794. 

3 C. L. J. 274. (3) (1906) I. L. R. 34 Calc. 57, 63. 
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Appeal by Nowrang Singh, the defendant. 

The facts briefly are these. The plaintiffs, who 
were minors under the Court of Wards, brought a suit 
through their manager, for arrears of rent, etc., in 
respect of a colliery, the lease of which the defendant.? 
obtained under a kabuliat dated the 28th September 
1901, Cor a term of 59 years from the plaintiffs’ prede- 
cessor in title. The plaintiffs’ total claim amounted 
to a sum of Rs. 9,055-11-4^ and extended over a period 
of five years from 1313 B. S. to 1317 B. S. The plaintiffs 
also claimed to eject the defendants on the ground of 
forfeiture of lease for non-payment of rent by virtue 
of a clause in the lease to the following effect ; “ We 
will pay the whole amount of the rent, year by year, 
by the 30th of Chaitra. If by non-payment of rent, 
we keep a cowri or farthing thereof unpaid, you will 
have power in the beginning of the month of Bysack of 
the next following year to take khas possession of the 
whole land lying within the undermentioned bound- 
aries, including the coal mine thereon made by us, by 
your own authority and settle the same with another 
tenant and realise the amount of arrears with interest 
from our properties, moveable and immoveable, stand- 
ing in our own names, or benami , and from our per- 
sons.” 

The Court of first instance granted a decree to the 
plaintiffs both for rent and ejectment. From this 
decision the defendants appealed to the High Court. 

Babu Bipin Behari Chose and Babu Govinda 
Chandra De Boy, for the appellant. 

Babu Bam Char an Mitra, for the respondents. 

Cur. adv. vult. 

Mookerjee and Walmsley JJ. This is an appeal 
by the defendant in a suit for arrears of rent of a 
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colliery held by him under the plaintiffs on the basis 
of a lease, dated the 28th September, 1901. The 
plaintiffs seek to recover their dues in respect of the 
years 1313 to 1317 B. S. and pray for ejectment of the 
defendant on the ground that, according to the terms 
of the contract between the parties, the lease had 
been forfeited by non-payment of rent. The Subordi- 
nate Judge has decreed the suit. His decision has 
been assailed in this Court on two grounds, namely ■ 
first , that a larger sum has been allowed to the plaint- 
iffs than what is really due to them ; and, secondly , 
that, on the face of the plaint, the claim for ejectment 
cannot be sustained. 
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The first point is sought to be established in two 
ways, namely, first, that credit should have been 
allowed for a sum of Rs. 1,500; and, secondly, that 
abatement of rent should have been allowed in respect 
of seven instead of six bighas. There is no force in 
either of these contentions. Upon the facts found 
by the Subordinate Judge, it is plain that the sum 
of Rs. 1,500 paid by the defendant had been rightly 
appropriated by the plaintiffs in satisfaction of their 
dues for an earlier period. As regards the amount 
of abatement legitimately allowable, we see no reason 
to differ from the Subordinate Judge as to the quantity 
of land acquired by the Railway Company. In our 
opinion, the amount decreed by the Subordinate 
Judge is recoverable by the plaintiffs from the 
defendant. 


The second point raises an important question of 
law and requires careful consideration. The lease 
contains the following clause : 

“We will pay the whole amount of the rent, year 
by year, by the 30th of Chaitra. If by non-payment 
of rent, we keep a cowri thereof unpaid you will have 
power, in the beginning of the month of Bysack of 
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the uext following year, to take khas possession of 
the whole land lying within the undermentioned 
boundaries, including the coal mine thereon made by 
us, by your own authority, and settle the same with 
another tenant and realise the amount of arrears with 
interest from our properties, moveable and immove- 
able, standing in our own names or benami and from 
our persons.” 

The plaintiffs contend that as defauLt was made 
in the payment of rent, the tenancy has been forfeited 
and they have become entitled to possession of the 
property demised. The Subordinate Judge has given 
effect to this contention. We are of opinion that his 
decision overlooks more than one elementary prin- 
ciple. In the first place, no decree for ejectment can 
be made for non-payment of the arrears of four years. 
It is well settled that if rent is claimed for two 
consecutive years, ejectment cannot be decreed on 
the ground of forfeiture incurred at the end of the 
first year, because the very fact that rent is claimed 
for the second year, shows conclusively that the 
forfeiture, if any, incurred at the end of the first year, 
has been waived by the landlord. Illustrations of 
this principle will be found in the cases of Jogeshuri 
v. Mahomed (1), Sitanath v. Basudeb (2), Kalanancl 
v. Gmiput (3), Boj Mohan De v» Mati Lal Saha (4). 
In the second place, a decree for ejectment cannot be 
made in this case, even on account of default of pay- 
ment of rent of the fourth year, as, <m the face of the 
plaint, there was no completed forfeiture of the 
tenancy at the date of the institution of the suit. 
The statutory provision on the subject is embodied in 
section 111, clause (r/) of the Transfer of Property Act, 

(1) (1886) I. L. R. 14 Calc. 33. (3) (1911) 16 C. W. N. 104. 

(2) (1900) 2 C. L. J. 540. (4) (1915) 22 C. L. J. 546. 
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and, may, for tlie purposes of this case, be enunciated 
in the following terms: “a. lease of immoveable pro- 
perty determines, by forfeiture, in case the lessee 
breaks an express condition which provides that on 
breach thereof the lessor may re-enter or the lease 
shall become void; and the lessor or his transferee 
does some act showing his intention to determine the 
lease'’ This makes it plain that where the rights 
and obligations of the parties are regulated by 
section 111, cl. (g) of the Transfer of Property Act, there 
is no determination of a lease by forfeiture, imme- 
diately on breach of covenant, but the lessor is 
required to do some act thereafter, showing his inten- 
tion to determine the lease ; in other words, the. breach 
must be followed by an overt acton the part of the 
lessor before the tenancy can be deemed to have 
determined in the eye of the law. This view was 
adopted by this Court in the case of Anandamoi/ee v. 
Lakhi Chandra (1), which was accepted as a correct 
exposition of the law in Kadir Bakhsh ,v. Prag 
Narain (2). The distinction, as regards the question 
of forfeiture, between cases governed by the Transfer 
of Property Act and by other statutes, has been 
repeatedly pointed out in Madras, where it has been 
surmised that the requirement of a further act is 
probably a relic of the antiquated technicality of the 
common law which required the formality of re-entry 
by the lessor of leased lands before the lease could be 
determined for breach of covenant: Warvelle on 
Ejectment, section 47 : Newell on Ejectment, Chapter 
YIII, section 17 ; Venkalramana v. Gundaraya (3), 
Padnianabhaya v. Ranga (4), Chengiah v. Damara (5), 

(1) (1906) I. L. R. 33 Cak. 339 ; (3) (1908) I. L. B. 31 Mad, 403. 

3 0. L. J. 274. (4) (1910) I. L. R. 34 Mad. 161 ; 

(2) (1912) 9 All. L. J. 794. 20 Mad. L. J. 930. 

I (5) (1912) 15 I. C. 445. 
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Korapalu v. Narayana (1), Ramkrishna v. Baburaya 
(2), Vidyapurna v. Rangappayya (3), Sivaram v. 
Alagappa Chetty (4). The requirements of the 
Transfer of Property Act are perfectly plain, and its 
express provisions cannot be ignored or treated as 
surplusage, whatever may have been the history of the 
development of the law on the subject in England : 
Goodright v. Cal or (5), Evans v. Davis (6), Jones v. 
Garter (7), Fenn v. Smart (8), Baylis v. Le Gros (9), 
Roberts v. Davey (10), Serjeant v. Nash (11), Moore v 
Ullcoats Go , (12), GHmwood v. Afoss (13). It is further 
obvious that the institution of the suit for ejectment 
cannot be rightly regarded as the requisite act to show 
the intention of the landlord to determine the lease 
within the meaning of section 111, clause (g). The 
forfeiture must be completed and the lease determined 
before the commencement of the action for ejectment 
for there must be a cause of action in existence antece- 
dent to the suit : Deo Nandan v. Meghu (14). The act, 
however, need not be a formal notice to quit and may 
be a demand for possession, oral or written ; w T hat is 
essential is an overt, act, which intimates to the tenant 
the intention of the laudlord to determine the lease. 
In the case before us, the plaint does not even allege 
such an act on the part of the landlords. Conse- 
quently, there is no escape from the position that the 
plaint does not disclose any cause of action for the 
claim in ejectment. 


(1) (1913) I. L. R. 38 Mad. 445 ; 

25 Mad. L. J. 315. 

(2) (1912) 23 Mad. L. J. 715. 

(3) (1913) 25 Mad. L. J. 486. 

(4) (1915) Mad. W. N. 845. 

(5) (1780) 2 Doug. 477, 486. 

(6) (1878) 10 Ch. D. 747 ; 763. 

(14) (1906) I. L. 


(7) (1846) 15 M. & W. 718. 

(8) (1810) 12 East. 444. 

(9) (1858) 4 C. B. N. S. 537. 

(10) (1833) 4 B.& Ad. 664. 

(11) [1903] 2 K. B. 304. 

(12) [1908] 1 Ch. 575. 

(13) (1872) L. R. 7 C. P. 360, 364. 
R. 34 Calc. 57, 63. , 
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The result is that this appeal is allowed in part and 1917 
the decree, in so far as it entitles the plaintiffs to eject ncjwkans 
the defendant, is cancelled, but it will stand in all Singh 

fj 

other respects. Each party will pay his own costs in Jan arda n 

this Court. ■ Sishob Lal 

Singh. 

l. e. Appeal allowed in part. 


APPELLATE CIVIL. 

Before. Moo Jeer jee and Walmsley JJ. 

SHIBNARAIN MOOEERJEE 

v. 

BHUTNATH GUCHAIT* 

Custom-— Uncertainty — Inundated lands — Remission of rent 

Where in a suit for rent, the tenants set up a custom of total remission 
of rent on the ground that a certain portion of the land was subject to 
inundation resulting in the destruction of crops, the extent of such 
destruction not beiug specific, and that crops were so destroyed during one 
of the years for which rent was claimed : 

Held , that such custom was both unreasonable and uncertain and, 
consequently, unenforceable in law. 

Tyson v. Smith (1), Alahamaya Debi v. Haridas Haidar (2), Salisbury 
v. Gladstone (3) referred to. 

Second Appeal by the plaintiff, Sliibnarain. Mooker- 
jee. 

The facts necessary for the purposes of this report 
are shortly these. The plaintiff who is the owner, 

9 Appeal from Appellate Decree, No. 2176 of 1915, against the decree 
of S. K. Ghose, District Judge of Hooglily, dated June 15, 1915, confirming 
the decree of Sarat Chandra Bose, Munsif of Hooghly, dated March 27, 
1914. 

(1) (1838) 9 A. & E. 406. (2) (1914) I. L. B. 42 Cale. 455. 

(3) (1861) 9 H. L. C. 692, 701. 
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amongst other properties, of the disputed lands in the 
village of Kumdhara instituted, on the 19th April 1913, 
a suit for arrears of rent against the defendants, his 
tenants. The plaintiff alleged that the holdings in 
dispute comprised 25 bighas, 18 cottahs and 2 chattaks 
of land and the annual rent payable thereof was at the 
rate of Rs. 77-10. The defendants on the* other hand 
did not dispute the actual area of the said lands nor the 
amount of the annual rent, but contended that the 
holdings in question comprised two classes of lands, 
namely, (i) 3 cottahs and 7 chattaks of nihaja land for 
which a rent of Re. 1 was payable, and (ii) 25 bighas, 
14 cottahs and 11 chattaks of hajabad lands, rent 
payable being Rs. 76-10. The defendants relied upon 
a customary right to abatement of rent on account of 
the hajabad lands. They submitted that the nihaja 
lauds were free from inundation and were always 
subject to payment of rent, while the hajabad 
lands being liable to inundation were exempt from 
payment of rent when the crops thereon were des- 
troyed by inundation. The defendants alleged that 
this custom had prevailed in the plaintiff’s estate as 
well as in adjacent estates from time immemorial and 
from generation to generation. They contended that 
as there was inundation during one of the four years 
for which rent was claimed they were entitled to 
reduction on the footing of customary right. 

On the evidence, the Court of first instance found 
that the custom of hajabad existed at Kumdhara and 
that there was inundation in 1316 B. S. and accord- 
ingly held that the defendants were not liable to pay 
any rent for that year as to the hajabad lands. This 
was affirmed by the lower Appellate Court. The 
plaintiff thereupon appealed to the High Court. 

Sir Rashbehary Ghose (with him Babu Dwarka- 
nath Chakravarty, Babu Surendra Nath Roy , Babu 


VOL. XLV.] CALCUTTA SERIES. 


477 


Surendra Chandra Sen, Bahu Biraj Mohan Majum- 1917 
dar and Bahu Satyendra Nath Roy), for the shimILin 
appellant, contended that the custom set up was Mookeejee 
unreasonable and uncertain. The custom as set up bhutoath 
and as understood by both the Courts below was to Gu0!IArT 
the effect that whenever there was inundation the 
tenants were entitled to remission of rent irrespective 
of any destruction of crops. Again, were the tenants 
entitled to remission if a poi’tion of their lands was 
inundated resulting in partial destruction? The 
custom set up, therefore, was vague and indefinite. 

There was nothing to show that it w T as compulsory. 

Bahu Krishna Kamal Maitra (with him Bahu 
Bipin Behary Ghose), for the respondents, contended 
that the custom set up and as understood by the parties 
was to the effect that in the years of haj a, or destruc- 
tion of crops by inundation, the tenants were entitled 
to remission of rent. Raja in Wilson’s Glossary 
meant destruction of crops and evidently it meant the 
total destruction of crops. That was what was under- 
stood by the parties and pleaded by the defendants. 

The plaintiff’s evidence went to show that there was 
only partial destruction in those years in which, 
according to the defendants, there was total destruction 
of crops owing to inundation. From this it was 
clear what the custom set up and understood was, 
namely, the custom of remission of rent in case of 
total destruction of crops. If this was the custom set 
up, there was nothing unreasonable in it and it was 
also not indefinite. The defendants have proved that 
whenever there was haja or destruction of crops by 
inundation, the tenants were granted remission of rent, 
not as a matter of favour, but as a matter of right. 

Hence all the elements of a valid custom were present 
here. 



Cur. adv. vult. 
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Mookerjee and Walmsley JJ. This is an appeal 
by the plaintiff in a suit for recovery of arrears of 
rent. The case for the plaintiff is that rent is payable 
at the rate of Rs. 77-10 per annum for the disputed 
holding which comprises 25 bighas, 18 eottahs and 2 
chattaks of -land. The defendants allege that the 
area comprises two classes of land, namely, 3 eottahs 
and 7 chattaks of nihaja lands, for which a rent of 
Re. 1 is payable, and 25 bighas, 14 eottahs and 11 
chattaks of haj abaci lands, for which a rent of Rs. 76-10 
is payable. It is thus clear that there is no dispute 
between the parties either as to the area or the annual 
rent payable in respect thereof. The defendants, 
however, setup a customary right to abatement of 
rent on account of the hajabad lands. They assert 
that the nihaja lands are free from inundation and 
are always subject to payment of rent, while the 
hajabad lands are liable to inundation and are 
exempt from payment of rent when the crops 
thereon are destroyed by inundation. They allege 
that this custom has prevailed in the estate of the 
plaintiff as also in adjacent estates from time im- 
memorial and from generation to generation. The 
custom is formulated in the following terms in the 
written statement. “ In the years of inundations, 
the zamindar never gets rent on account of hajabad 
portions, nor do the tenants pay them ; in the years 
of inundations, the tenants only pay rents for the 
nihaja portions.” The defendants assert that during 
one of the four years for which rent is claimed, there 
was inundation and they are entitled to reduction of 
rent, not as a matter of favour, but on the basis of 
customary right. 

On these pleadings, the point arose for determina- 
tion, “ whether there is any custom in Mouza Kumdhara 
(where the defendants’ lands are situate) of remitting 
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rent in the years in which there is haja or inundation.” 
The Courts below have found on .this question in 
favour of the defendants and have partially decreed 
the claim accordingly. On the present appeal, the 
decision of the District Judge has been assailed on 
the ground that the custom alleged is. unreasonable 
and uncertain and that there is no evidence to show 
that it is compulsory on the landlord to allow abate- 
ment of rent on account of inundation. 

It has not been disputed before us on behalf of the 
tenants that the alleged custom, in order that it may 
be deemed valid in law, must be proved to be reason- 
able and certain : Tyson v. Smith (1), Mahcimaya 
Debi v. Haridas Haidar (2). The landlord appellant 
urges that the custom is unreasonable. As explained 
in the second of the two cases just mentioned, if the 
vaLidity of a custom is challenged on the ground that 
it is against reason, the reason referred to is not to be 
understood as meaning every unlearned man’s reason, 
but artificial and legal reason warranted by authority 
of law. Consequently, when it is said that “a custom 
is void because it is unreasonable,” what is meant is 
that the unreasonable character of the alleged custom 
conclusively proves that the usage, even though it 
may have existed from time immemorial, must 
have resulted from accident or indulgence and 
not from any right conferred in ancient times: Salis- 
bury v. Gladstone (3). It is obvious that a custom 
which is prejudicial to a class and is beneficial only to 
a particular individual is repugnant to the law of 
reason. On this principle, it has been ruled that a 
custom in a manor that the commoner cannot turn 
in his cattle until the lord has put in his own, is bad, 
for it is injurious to the multitude and beneficial only 

(1) (1838) 9 A. & E. 406. (3) (1861) 9 H. L. C. 692, 701. 

(2) (1914) I. L. R. 42 Calc. 455 ; 20 0. L. J. 183. 
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between the parties about the car and subsequently , 
on 12th May 1917, the defendant wrote to the plaintiff 
company 

“Nevertheless, I am willing to hand over the Mors 
car to you against a cheque for Rs. 3,12 ),— Rs. 3,000 
being the cost of the car and Rs. 120 interest. As I 
intend advertising the car unless you wish to have it, 
please understand that my offer only holds good up to 
Wednesday next, as the time 1 have is limited.” 

On Wednesday, the 16th May, the plaintiff company 
tendered Rs. 3,120 in Government currency notes to 
the defendant and asked for delivery of the car in 
accordance with the offer contained in the letter of 
12th May. The defendant refused the tender contend- 
ing that his offer expired at midnight on Tuesday, 
May 15th, and that the phrase “ up to Wednesday ” 
was exclusive and not inclusive of Wednesday. 

The company, thereupon, brought this suit to 
enforce the contract. 

Mr. Langford James and Mr. B. K. Ghosh, for 
the plaintiff company. 

Mr. R. C. Bonnerjee and Mr. N. M. Chatter j ee, for 
the defendant. 

Cur. adv. vult, 

Greaves J. The short point which arises for 
decision in this suit is the meaning of the words 
“ up to Wednesday ” contained in a letter dated the 
12th May 1917 and addressed by the defendant to the 
plaintiff company, and whereby the defendant offered 
to sell to the plaintiff company his Mors car in these 
words : “ Nevertheless, I am quite willing to hand over 
the Mors car to you against a cheque of Rs. 3, 120,- 
Rs. 3,000 being the cost of the car and Rs. 120 interest. 
As I intend advertising the car unless you wish to 
have it, please understand that my offer only holds 


VOL. XLV.] CALCUTTA SERIES. 


483 


good up to Wednesday next, as the time I have is 
limited.” It is not disputed that the plaintiff company 
sometime on Wednesday, the I6th May, tendered 
Rs. 8,120 in Government currency notes to the 
defendant and asked for delivery of the car in 
accordance with the oiler contained in the letter of the 
12th May. The defendant, however, refused the tender 
contending that his offer expired at midnight on Tues- 
day, May loth, and that the phrase “up to Wednesday” 
was exclusive and not inclusive of Wednesday. The 
defendant claimed to give evidence of his meaning and 
intention when he wrote the letter and of the sense in 
which the plaintiff company understood the offer, but 
I refused to admit this evidence having regard to sec- 
tion 91 of the Evidence Act. I have not been able to 
find, nor have counsel who appeared before me, any 
authority in which the meaning and effect of the word 
“up to” has been judicially considered; but counsel 
have referred me to various authorities in which the 
meaning of the word “ until”, which seems to me to be 
synonymous with “up to”, has been considered and 
discussed. These authorities are collected in the late 
Mr. Stroud V’ Judicial Dictionary ”, 2nd Edition, Voi. 3’ 
P. 21 12. under the heading until ”, and it appears from 
The King v. Siemens < 1) that the word “until” may be 
construed either as exclusive or inclusive of the day 
to which it is applied according to the context and 
subject matter. 

It appears from the cases cited in Mr. Stroud’s book 
that in a memorandum enlarging the time within which 
an award may be made, “ until ” will generally include 
the whole of the day named, that, where a defendant is 
given “ till ” a certain day to plead, judgment signed for 
want of a plea on that day was bad, as the defendant 
might have delivered a plea during such day. 

(1) ( 1804 ) 5 East 244. 
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1917 In Bellhouse v. Mellor (1), a bankrupt was granted 

Thf“m7tbo- protection until the 29th July from all process, and it 
po litan was held that tlie protection extended to the whole of 
B “™ SI} the 29th July. In Isaacs v. Royal Insurance Co. (2), 
»• goods were insured from the 14th February 1868 until 
Debrunner. 14 ^ August 1868, and it was held that under the 
Greater J. terms of the policy the whole of the 14th August was 
protected. 

In The Annual Practice for 1917, at p. 1202, in the 
notes to r. 1 .of R. S. 0., 0. LIV, which deals with time 
under the heading “‘General Rule of Computation,” 
these words occur “ all periods of time under Rules 
of Court in the Supreme Court (including Bankruptcy) 
and in the County Court are so computed that the day 
“from” or “after” which the time is fixed is excluded 
from such computation, and the day on which the act 
is to be done or “ until ” which some act is prohibited or 
protection afforded, is included therein (Encyclopaedia 
of the Laws of England 2nd Edition, tit. “ Time ”) and 
see p. 1203 of the Annual Practice under the heading 
“Until”. There is an Irish decision to the contrary 
effect in Royers v. Davis (3), in which a plea of con- 
fession had been given with stay of execution until 
the 1st of May next and on that day execution was 
issued. The three Judges who formed the Court held 
that the writ was properly issued, Burton J. stating 
that the word “ until ” did not mean after. 

Now, these authorities do not appear to me to be 
conclusive of the case, but I think they show a general 
tendency of inclusion rather than exclusion of the day 
up to or until which something is to be done ; but of 
course the context and subject matter have to be taken 
into account in determining whether the word “up 
to is to betaken as exclusive or inclusive of the day 


(1) (1859) 4 H. & N. 116. (2) (1870) L. R. 5 Bx. 296. 

(3) (1845) 8 Ir. L. R. (S99. 
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to which it is applied. I cannot find anything in the 
context here which really assists in construing the 
wrnrds. It is true that the defendant states that his 
time is limited, but his anxiety on this score is not so 
much to limit the period during which the offer is to I); .. ERUXXFR 

remain open, as to give him time to advertise the car, 

in the event of his offer not being accepted, that is to Grea ' E5 J ' 
say, his dominating motive is, I should say, not so 
much to limit the duration of the offer as to have time 
to dispose of the ear elsewhere if his offer is not 
accepted. The result is, that I have to fall back on 
the words themselves, and I think that the ordinary 
meaning which the ordinary person would attach 
to them is that the offer is to be open during the whole 
of Wednesday and does not expire at midnight on 
Tuesday. Having regard then, first, to what, I think, 
is the ordinary meaning oE the words, secondly , to 
the manner in which similar expressions have ordi- 
narily and generally been construed, and, thirdly , to 
the fact that 1 think the wellknown principle appli- 
cable to deeds, and I think to other documents that 
the documents should in case of doubt, and where all 
other rules of construction fail, be construed most 
strongly against the grantor [see Co. Litt. 183a] is 
applicable here. I am of opinion that upon the true 
construction of the letter and the words “up to Wednes- 
day ”, the offer remained open until midnight on Wed- 
nesday. The car has, I understand, been sold, and 
accordingly, the defendant after deducting the sum of 
Es. 3,120 from the sale proceeds (less the sum of 
Rs. 583-7-0 due from him to the plaintiff company for 
repairs to the ear) and the commission on sale of the car, 
will pay over the balance to the plaintiff company. 

And the defendant must pay the plaintiff company’s 
costs, to be taxed on scale No, 2, 
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Before Teunon and Richardson JJ. 

DEBEND R A NATH DAS GUPTA 

v. 

REGISTRAR OF JOINT STOCK COMPANIES.* 

Company— Balance sheet of a company— Omission of director to call 

annual general meeting and to place before it a properly audited balance 

sheet — Liability of director for default in filing copy of the same — 

Indian Companies Act (VII of 1913), ss. 76, 131 , 134 — Jurisdiction . 

The director of a company is liable, under s. 134 (4) of the Indian 
Companies Act (VII of 1913), for default in filing a copy of the annual 
balance sheet duly prepared and audited, in the office of the Registrar of 
Joint S.tock Companies at Calcutta, and cannot plead, in answer to a charge 
under s. 134, his own omission to call the annual general meeting of the 
company required by s. 76, and to place before it such balance sheet. 

Par 1c v. Lawton (1) referred to. 

The offence under s. 134 (4) is triable in Calcutta, whether or not, if 
the prosecution had been laid under s. 76 or 131 of the Act, the Presiden- 
cy Magistrate might have had jurisdiction to try the offences committed 
under the latter sections. ■ 

In .1892 the Darjeeling Press Co., Ltd., was formed 
and registered under the Indian Companies Act (VI 
of 1882) with a share capital of the nominal value of 
Rs. 10,000. The registered office of the company was 
in Darjeeling. In 1914 the petitioner was appointed 
one of its directors. The company met with losses 
and. went into liquidation at the close of the year 
1916. 

It appeared that no annual general meeting of the 
shareholders had been held in 1915, as required by s. 76 

0 Criminal Revision No. 503 of 1917 against the order of K. 13. Das 
Gupta. Fourth Presidency Magistrate, Calcutta, dated April 4, 1917. 

(1) [1911] I K. B. 588. 
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of the Indian Companies Act, 1913, that the annual 
list of members of the company for the year ending 
31st October 1915, and the summary prescribed by 
s. 32 of the Act had not been filed with the Registrar 
of Joint Stock Companies at Calcutta, though a list and 
summary made up to 31st March 1915 had been so 
filed on 2nd January 1916. It was also p roved that 
the balance sheet for the year ending 31st March 1915, 
required under s. 131 of the Act, was not filed with 
the Registrar till the 11th December 1916. 

On the 13th March 1917, two separate complaints 
under s 32(4), and s. 134(4), respectively, were laid 
against the petitioner before the Chief Presidency 
Magistrate who made over the cases to the Fourth Presi- 
dency Magistrate for trial. The petitioner was tried 
separately under these sections, and convicted and 
sentenced, on the 4th April 1917, in each case, to a fine 
of Rs. 30 and in default to 30 days’ simple imprison- 
ment. The petitioner thereupon moved the High 
Court and obtained two Rules on the 27tli April. 
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Mr. 1. B. Sen (with him Babu Probodh Kumar 
Das), for the petitioner. Until the prosecution proved 
that the preliminary stages had been gone through, 
viz., that a balance sheet was actually prepared, audit- 
ed, and placed before the company at the general meet- 
ing, the offence under s. 134(4) of default in filing 
the same with the Registrar is not made out. The 
section requires the filing of a, copy which was 
audited and laid before the company at a general meet- 
ing. No such meeting was held in 1915, and the balance 
sheet could not, therefore, be put up. The accused 
might have been charged, under ss. 76 and 131 of the 
Companies Act, with failure to hold a general meeting 
and to prepare and lay before it a properly audited 
balance sheet, but in such a case the offences would 
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1917 have been triable in Darjeeling and not by a PresL- 

dency Magistrate in Calcutta. 

NathDas The Offg. Deputy Legal Remembrancer (Mr. J. 

G ^ m Camell), for the Crown. It was the duty of the directors^ 
registrar b 0 th under the articles of association and under the 

°St J o°ck T Common Law, to call a general meeting annually and 

Companies. j a y before it a properly auditecL balance sheet. He 
cannot plead liis own omission to do so : Park v. 
Lawton (1). The offence charged, viz., the omission to 
file a copy of the balance sheet, was committed in 

Calcutta. , ' 

Mr. I. B. Sen, .ia reply. There was no evidence 

that the petitioner was in Darjeeling and a party to 
the omission to call a general meeting. Further, the 
English case was decided under s. 26 of the English 
Companies (Consolidation) Act, 1908, and is differently 
worded. 



Teunon and Richardson JJ. In this case it 
appears that the petitioner was one “ of the directors of 
a Joint Stock Company known as the Darjeeling Press 
Company, Limited.” He has been convicted under 
section 134(4) of the Indian Companies Act (VII of 
1913) in respect of a default made in filing with the 
Registrar the balance sheet for the year 1914-15. 

It is not disputed that as a matter of fact, in respect 
of the filing of the balance sheet with the Registrar of 
Companies a default was made, and the defence of the 
petitioner, as placed before us, is that in fact in that 
year there was no general meeting and that being so 
no balance sheet was laid before the company at any 
such general meeting. His contention then is that 
these preliminaries not having been fulfilled it was 
impossible for him or his company to comply with the 
requirements of section 134, and that lie should have 
been convicted, if at all, not under section 134 but 
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under section 76 or 131. But it is not disputed, and 
in fact it is admitted, that as one of tlie directors the 
petitioner himself was responsible for insuring that all 
the necessary preliminaries to be observed prior to the 
filing of the balance sheet with the Registrar had been 
duly observed. That being so, on the principles 
laid down in the case of Pork v. Lawton (1), we are of 
opinion that we ought to hold that it is not open to 
the petitioner to plead in answer to a charge under 
section 134 his prior default in respect of the calling 
of the prescribed general meeting and of placing 
before the company at such meeting a duly prepared 
and audited, balance sheet. 

The second contention on behalf of the petitioner 
is that, if he had been prosecuted under section 76 or 
section 131 of the Act, the Presidency Magistrate in 
Calcutta, before whom his conviction has been had 
would have had no jurisdiction to try the offences 
charged under those sections, and that the jurisdiction 
would have lain exclusively with the Magistrates in 
Darjeeling. However that may be, that does not take 
away the jurisdiction which the Presidency Magis- 
trates in Calcutta clearly possess in a charge under sec- 
tion 134 : the office of the Registrar, with whom the 
balance sheet should be filed, being in fact in Calcutta. 
For these reasons we discharge this Rule. 

E - H. M. Buie discharged. 

(1) [1911] 1 K. B. 588. 
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9 Criminal Revision No. 504 of 1917 against the order of K. 8. Dags 
Gupta, Fourth Presidency Magistrate, Calcutta, dated April 4, 1917. 

§ Bee ante p. 486. 
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CRIMINAL REVISION. 


Before Teunon and Richardson JJ. 


DEBENDRA NATH BAS GUPTA 


v. 

REGISTRAR OF JOINT STOCK COMPANIES/ 


Company-Annual list of members, and summary— Omission of director to 
fie same with Registrar— Liability of director under Indian Companies 
Act ( VII of 1913), s. 32(4)— Place where default committed— Jurisdic- 
tion of Presidency Magistrate to try offe?ice— Criminal Procedure Code 
(Act V of 1898) r ss. 182 , 531 . 

The director of a company is liable., under s. 32(4) of the Indian Com- 
panies Act (VII of 1913) for default in filing a copy of the annual list of 
members and the summary prescribed therein, in the office of the Registrar 
of Joint Stock Companies at Calcutta. 

A Presidency Magistrate has jurisdiction to try such offence under s. 182 
of the Criminal Procedure Code, and even if not, s. 531 cures the defect. 


The facts of the case are set out in Criminal Revi- 
sion No. 503 of 1917.1 

Mr. I. B. Sen (with Baba Probod h Kumar Das), 
for the petitioner. The offence charged was not 
“default in complying with the requirements” of s. Si 
of the Companies Act, but knowingly and wilfully 
authorizing or permitting the default. Authorizing 
or permitting the default was au act or omission 
which took place at Darjeeling and not in Calcutta, 
and is triable only in the former place. 

The Offg. Deputy Legal Remembrancer {Mr. J. 
Camell ) for the Crown. The list, and summary had to 
be filed in Calcutta and the default occurred here. 
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Teunon and Richaedson JJ. In this case the 1917 


petitioner, a director of a Joint Stock Company, has 
been convicted under section 32(4) of the Indian Com- 
panies Act in respect of a default punishable under 
that section and sub-section. It is not disputed that 
the default in filing the list and summary with the 
Registrar of Joint Stock Companies took place in 
Calcutta. But it is contended that in knowingly and 
wilfully authorizing or in permitting the default any- 
thing done by the petitioner must have been done at 
Darjeeling, where he resides and where the office of 
the company is situated. Even if that be so, we are of 
opinion, having regard to the provisions of section 182 
of the Criminal Procedure Code, that the offence with 
which the petitioner was charged and under which he 
has been convicted, was triable in Calcutta; and even 


Drbendra 

Nath 

Das Gupta 
v. 

Bkgistrar 
of Joint 
Stock 
Companies. 


if that were not so, the provisions of section 531 of the 
Code sufficiently meet the point that has been taken. 
We, therefore, discharge this Rule. 


E. H. M. 


little discharged. 
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ORIGINAL CIVIL. 


Before Greaves J. 

SOLOMON 

v. 

JYOTSNA G-HOSAL* 

Examination on Commmion-PurdanasUn lad y-Exerapli on-Code of Civil 
Procedure (.4c8 V of 1908), ss. 1S2, 133— Costs. 

Section 132 of the Code of Civil Procedure covers the ease of a woman 
who although she may have abandoned the protection of the purda , 
should not be compelled to give evidence in Court, having regard to tne 
class and community to which she belongs. 

Application. 

This was an application by the defendant for the 
issue of a commission for the examination of himself 
and his mother. The facts of the case are immaterial 
for the purpose of this report. The only question 
was whether, in view of the social position of the 
defendant’s mother, a commission should issue f oi- 
lier examination. It appeared that she was a Hindu 
lady of good position in society who had definitely 
abandoned the protection of the puvclci. It was 
alleged on behalf of the defendant, that although the 
lady may appear in public, according to the manners 
of the class and community to which she belonged, 
there was a great prejudice against, her appearing 
in the witness-box in Court. The lady herself was 
unwilling to appear in Court to give evidence. 

Mr. B. L. Mitter, for the petitioner, contended that 
section 132 of the Code of Civil Procedure was -wide 
enough to cover the present case and relied on Mohesh 

c ' Application in Original Civil Suit No. 831 of 19 16. 
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Chun tier Add)/ v. Manic k Ball Addy (l)and Chamat- 1917 
/car Mohiney Dub re v. Mohesh C bunder Bose (2). Solomon 

Mr. B tickland, for the opposite party. Section 132 Jy0 ? r ' SNA 
of the Code should he construed as applying exclu- ghosal. 
sively to purdanashin ladies. In both the cases cited 
such ladies were in question. In the present case the 
defendant’s mother is not purdanashin and is not 
entitled to exemption. 

Greaves J. This is an application to examine on 
commission the defendant in the suit and the mother 
of the defendant. ..... 

So far as the defendant’s mother is concerned, it 
appears on the evidence that she is a lady who appears 
in public. The evidence that I have before me on 
her behalf consists of an affidavit of Jogendra Nath 
Banerjee, a clerk in the employ of the defendant’s 
solicitors. He states tl that the lady is an old Hindu 
lady belonging to a high family and according to the 
practices prevailing in the community a lady of her 
station in life does not appear in any Court of law, 
and the defendant apprehends that unless a commis- 
sion is issued to examine her it will not be possible 
to have her evidence”. The evidence on behalf of the 
plaintiff is contained in an affidavit of Sassoon Jacob 
Cohen, Manager of the estate of Mrs. Azeeza Joseph 
Solomon Joseph, deceased, which estate is represented 
by the plaintiff in this suit. He states in paragraph 6, 
that he is well acquainted with the lady and that she 
is not a purdanashin lady, on the other hand she is a 
cultured and educated lady of various accomplish- 
ments and freely appears in public and goes about in 
society and talks freely to Europeans and others face 
to face according to the manners and customs of 
European ladies. In paragraph 8, he states, that in 


(1) (1 899 J I. L. K. 26 Calc. 6.60. (2) (1892) I. L. R. 26 Calc. 651 n. 
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Solomon 

v. 

Jyotsna 

Ghosal. 

Greaves J, 


October 1915 she came in an open carriage to their 
office at No. 6, Bentinck Street, and in paragraph 9, he 
states “ that in December 1916 she personally called at 
the house of Mr. Satyendra Nath Sen, an attorney, in 
Indian Mirror Street and met the deponent and one of 
the plaintiffs, and talked to them in Mr. Sen’s 
presence”. Under these circumstances, I have got to 
decide whether I shall compel the lady to appear in 
Court to give her evidence. She does not fall within 
the provisions of section 133 of the Code of Civil Pro- 
cedure, which, counsel for the plaintiff admits for 
the purposes of this application, extends as well to the 
wives of the persons named therein as to the persons 
themselves. Accordingly the only section which is 
applicable is section 132, which provides that women, 
who according to the customs and manners of the 
country ought not to be compelled to appear in public, 
shall be exempt from personal appearance in Court. 
On behalf of the plaintiff it is said that as the lady has 
taken advantage of such privileges as attach to the 
abandonment of the purda system, she is not now r 
entitled to claim the privilege of exemption from 
appearing in the witness-box which is provided by 
section 132, and it is suggested that section 132 applies 
exclusively to purdanashin or quasi-pur dano.sh.in 
ladies, and that it was designed for persons who 
observe the purda system. On behalf of the defend- 
ant it is said that although she does appear in public 
to a considerable extent, yet according to the customs 
and manners of the class and community to which she 
belongs, she could not appear to give her evidence 
in the witness-box in Court. I do not think that the 
lady who, I am satisfied on the evidence, has abandon- 
ed entirely the protection of the purda, and who, 
upon the evidence before me, I cannot see has any 
intention of resuming it, ought to be compelled, 
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having regard to the feelings of her class, to appear in 1917 

the witness-box, and I am not prepared to force her to Solomon 

do so, because, I think, that the Indian point of view, v - 

which I think should be respected, would be that ghosau 

although the lady has abandoned the purda for the „ 

", . . , T . , , „ Greaves . 

purposes to which I have already referred, it would 

be something in the nature of an outrage if I were to 
compel her, having regard to her social position, to 
appear in the witness-box to give evidence in Court. 

Under these circumstances, I think it would be unfor- 
tunate if I am forced, which I do not think I am by 
the words of the section, to compel her to come to 
Court to give her evidence as I think that section 182 
is wide enough to cover her case. 1 feel some con- 
siderable doubt whether, having regard to the position 
she has adopted, I ought not to make her pay the 
costs of the privilege which she claims. On the whole 
I think I ought not to do so having regard to the terms 
of the section and the reasons which I have already 
stated and which have induced me not to force her to 
come into the witness-box. The result will be that, 
so far as she is concerned, I grant the commission 
asked for and the costs of this commission will be 
costs in the cause. Mr. H K. Mitra, Barrister-at-Law, 
will be commissioner. The commission to be return- 
able a month after the issue of the writ. 

Commission issued. 

Attorneys for the petitioner: Ka>\ Mehta k Co. 

Attorney for the opposite party : 0. C. Gangooly. 


J. C. 
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APPELLATE CIVIL. 


1917 
June 12. 


Before X. R. Chatter jea and Richardson JJ. 

NEMAI OHARAN DE 
v. 

SECRETARY OF STATE FOR INDIA.* 


Public Demands — What is a proper notice — Onus of proper service — Public 
Demands Recovery Act ( Beng . I of 1895), ys. 10, 31. 

Service of notice under s. 10 of the Public Demands Recovery Act,. 
1895, must be effected in strict conformity with that section. 

Where service of notice is effected by fixing it on the outer door of the 
judgment-debtor’s house, the onus is clearly upon the defendant relying 
on the notice to show that there was proper service as required by law. 

Rakhal Chandra Rai Chowdhuri v. The Secretary of State for India (1) 
and Jogeswar Saliu v. Debi Prasad (2) followed. 


Second Appeal by Nemai Charan De, the plaintiff. 
This appeal arose out of a suit to set aside a certi- 
ficate-sale on the grounds that there was no notice 
under section 10 of Act I (B. C.) of 1895, proclamation 
of sale, or bid at the sale, and that there was no proper 
sale. The Secretary of State for India in Council, the 
first defendant in the suit, filed a written statement and 
contended, inter alia , that th ejotes in arrear were sold 
in public auction and purchased by him for 3 pies, as 
there was no bidder, that the certificate was just, and 
the notice under section 10 was duly and regularly- 
served, that the sale notice and proclamation was duly 

* Appeal from Appellate Decree, No. 1990 of 1915, against the decree 
of R.E. Jack, Additional District Judge of Chittagong, dated May 10, 1915. 
| confirming the decree of Ram Chandra Banerjee, Muneif of Cox’s Bazar 

' dated Jan. 27, 1914. 


(1) (1886) I. L.R. 12 Calc. 603. (2) (1907) 5 C. L. J. 555. 
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published, that there was no fraud or concealment, 1917 
that the plaintiff was estopped to raise the question of nemai 
illegality, irregularity or fraud, as he had applied for Charan Db 
settlement of th ejotes in question with him after the Secretary 
sale, and that the settlement with the other defendants 0F s t tate 
could not be set aside. The Munsif held that the notice 
was duly and regularly served under section 10 of the 
Act and that no suit lay to set aside a sale for mere 
irregularity. The Munsif did not consider whether 
any adult male member of the family was or was not 
present on whom notice under section 10 of Act I 
of 1899 could be served, as the serving peon was 
bound to enquire at the start. On appeal, the 
Additional District Judge considered the question, 
but disposed it of by holding that it was too late for 
the plaintiff to raise the question in the suit, and that 
no such question being raised before the Collector, 
when the serving peon was alive and might have been 
questioned on the point, or witnesses might have 
been examined on the subject, the defendants were 
entitled to the presumption that the peon did what 
he was legally bound to do. As to the sale proclamation 
and irregularity in the sale itself, the Judge held that 
there was no evidence of suppression or irregularity, 
and pointed out that the appellant had made no such 
allegations in his petition before the Collector, or of 
irregularity in the lower Court either. As a result 
the appeal was dismissed. 

The plaintiff, thereupon, preferred this appeal to 
the High Court. 

Babu Mahendranath Roy (with him Babu Khiteesh 
Chandra Sen), for the appellant. The Public Demands 
Recovery Act is a summary 7 procedure, and as such strict 
compliance with its provisions is necessary : Rakhal 
Chandra Rai Chowdhuri v. The Secretary of State 
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1917 / or India in Council (1). That was a case under the 

— i ‘Act of 1880. In the Act of 1880, though there was no 

Chasan de provision similar to section 31 of the Act of 1895, the 
Secretary provision as regards notice found a place. As for cases 
OF State U11( ier the Act of 1895, see Ambica Prosad v. Copal 
fob India. Buksh Da$ ^ Timed Ali Biiuyan v. Raj Laksmi 

Debya (3) and the Full Bench case of Puma Chandra 
Chritterjee v. Dinabandhu Mukerjee (4). The whole 
sale is null and void. See also Civil Procedure Code, 
Order Y, rr. 12 and 17 ; Cohen v. Nursing Bass Aiulcly 

(5) , and Kcissim Ebrahim Salej i x . Johurmutt Khemka 

(6) which, though not directly in point, are useful. 

The onus of proof is clearly on the Secretary of 

State for India. 

[Chatterjea. J. See Haijnath Sihaix. Ramgut 
Singh (7).] 

I also rely on Jogeswar Sahu v. Debt Prasad (8). 
The Senior Government Pleader ( Babu Ram- 
charan Mitra), for the respondent No. 1. We are 
quite in the dark as to the true state of things. It 
maybe, there were no adult male members in the 
family. This is a second appeal. The missing link 
in the evidence is whether there was such an adult 
member. We must not read the finding as one in 
the missing link. 

No inadequacy of price was suggested before this. 
The plaintiff should be non-suited. 

The disputed jotes have been let oat to others, 
viz., defendants Nos. 2 to 19, who have improved the 
lands. 

Babu Mahendranath Boy, in reply. There is no 
finding. There is only a presumption on a rule of 
evidence. 


as one in 


(1) (1886) I. L.R. 12 Calc. 603. 

(2) (1901) 1C. L. J. 550. 

(3) (1905) I, L. R. 33 Calc. 84. 

(4) (1907) I.L R. 34 Calc. 811. 


(5) (1892) I. L. R. 19. Calc. 201. 

(6) (1915) I. L. R. 43 Calc. 447. 

(7) (1896) I. L. R. 23 Calc. 775. 

(8) (1907) 5 C. L. J. 555. 
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Chatter.tea and Richardson JJ. The plaintiff 1917 

■appellant brought the' suit, out of which this appeal nemai 
arises, for a declaration that the sale held on the 19th Chaban Dg 
June, 1912, under the Public Demands Recovery Act Secretary 
w T as null anti void and did not affect the plaintiff’s " 
title to the hinds in suit. The plaintiff also prayed 
for confirmation of possession and for other reliefs. 

The suit lias been valued at Rs. 998 and the pro- 
perty was sold for 8 pies. 

The sale has been attacked on the ground that no 
notice under section 10 of Beng. Act I of 1895 .was 
served. 

The learned District Judge says, “It is true that the 
peon’s report of service of the notice under section 10’ 

Act I of 1895, does not. show that there was no adult 
male member of the family present on whom he could 
have served the notice as he was bound to do. The 
person is unfortunately dead, so that he could not be 
questioned on this point. Had it been alleged that 
an adult member of the family was there at the 
alleged date of service, the witnesses might have been 
questioned on the point or witnesses might have been 
examined on the subject, but when no such question 
was raised, I think the defendants are entitled to the 
presumption that the peon did what he was legally 
bound to do. Undoubtedly he went to the village and 
there seems to be no reason why he should not have 
made a regular service, since it is clear that the appel- 
lant knew of the sale.” 

We think that the learned Judge has taken an 
erroneous view as to the onus of proof in such cases. 

He seems to have been of opinion that it was for the 
plaintiff to show that there were male members of the 
family on whom the notice could be served. But as 
is x>ointed out in Rakhal Chandra Rai Chowdhuri v. 
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1917 The Secretary of State for India in Council (1), “ it is 

— sufficient for him to deny any such service so as to 

OharanDe put upon the defendant the burden of proving that the 
Secretary proper service has been made."’ 

of State The manner in which the notice under section 10 
is to be served is laid down in section 31 of the Act , 
and it has been held in several cases that the service 
of notice under section 10 must be effected in strict 
conformity with that section. If no attempt is made 
to effect the service as contemplated by that section, 
it cannot be said that there was strict conformity with 
the provisions of the section. That section provide?, 
in the first place that there must be an attempt at 
personal service. It then provides that “ when such 
judgment-debtor cannot be found, the service may be 
made on any adult male member of his family resid- 
ing with him.” The section then goes on to say : “ If 
no such adult male member can be found, the notice 
may be served by fixing a copy on the outer door of 
the house in which the judgment-debtor ordinarily 
dwells or carries on business, or by fixing a copy 
thereof in some conspicuous place in the office of the 
certificate officer issuing the same and also in some 
conspicuous part of the land, if any, affected by the 
k service of the notice.” 

As pointed out in Joyeswar Saha v. Debi Prasad (2), 
“ the service, therefore, in this manner, that, is, by 
fixing the notice on the outer door of the judgment- 
debtor’s house is not sufficient compliance with the 
law unless it is shown that an attempt was made to 
effect service on the adult male members of the family 
of the judgment-debtors.” The onus, therefore, was 
clearly upon the defendant to show that there was 
proper service of the notice, as required by law. 

(1) (1 86) I. L. R. 12 Calc. 603, 605. (2) (1907) 5 C. L. J. 555, 557. 
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The peon who made the service is, no doubt, dead; 1917 

but his return is in evidence : and that return does not nemai 

show that tlie re was no adult male member of the Oharas- Db: 
family on whom he could serve the notice as he was Secretary 

bound to do. The learned District Judge was of of State 

. . , ,, . , for India. 

opinion that there was a presumption depending upon 

a rule of evidence, namely, that it was for the plaintiff 

to show that there were male members of the family 

upon whom service could be made. 

As we have said, the onus does not lie upon the 
plaintiff. The presumption relied upon by the learned 
Judge, therefore, does not arise. The defendant must 
prove proper service of the notice and, as part of that, 
he has to show that no adult male member of the 
family could be found upon whom notice could be 
served. 

We are informed by the learned Government 
Pleader that there is some evidence, or admission on 
the point, to be considered. Under the circumstances, 
we think that there ought to be a decision on the * 
point. 

We accordingly set aside the decree of the lower 
Appellate Court and send the case back to that Court 
in order that the question may be considered and the 
case decided in accordance with the finding arrived at 
on the point. 

Costs will abide the result. 

S. M. Case remanded. 
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appeal from original civil. 


Before Sanderson C.J. and Woodroffe J. 


1017 ' 
June 26. 


CAMPBELL & Co. 


v. 

JESHRAJ G1RIDHARI LALL.* 

Appeal- Arbitration- Award filed in Court-Application to set aside award 

-Arbitration Act ( IX of 1899), s. 11 {2)-Civil Procedure Code {Act 
V of 1808), s. 101 {f)~ Letters Patent, 1865, cl. 15. 

No appeal lies under s. 104 (/) of the Civil Procedure Code from an 
order refusing to set aside an award made and filed under the provisions of 
the Arbitration Act. 

S. 104 (/) of the Civil Procedure Code does not apply to proceedings 

under cl. ( 2 ) of s. 11 of the Arbitration Act. 

The Court, however, has jurisdiction to hear the appeal under cl. 15 of 

ihrv T nHorc PntATlt. 



Appeal by Messrs. Donald Campbell & Co., peti- 
tioners, from the judgment of Greaves J. 

On the 2nd June, 1914, Messrs. Donald Campbell & 
Co. of London, entered into an agreement with Messrs. 
Jeshraj Giridkari Lall of Calcutta, relating to dealings 
in jute shipped by the latter to the former. In the 
months of June and July, 1911, various contracts foi 

the sale of jute were entered into between the parties 

an d in pursuance of these contracts about 774 bales of 
jute were shipped to Germany by the s.s. Happen- 
feis and about 681 bales of jute were shipped to the 
same country by the s.s. Westmark. In respect 
of the above shipments Messrs. Jeshraj Giridhari 
Lali drew on Messrs. Donald Campbell & Co. certain 
drafts under the provisions of the abovementioned 
agreement. Before the s.s. Bappenfds and the 
s.s. Westmark arrived at their destination w r ar 

® Appeal from Original Civil, No. 24 of 1917, in Suit No. 22 of 1916. 
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broke out between England and Germany. The s.s. 1917 
Happen f els was seized by the British Navy and Campbell 
sent to Colombo and the jute shipped by her under & Co- 
contract was subsequently returned to Calcutta and jeshraj 
sold there. When the drafts in respect of this jute Gi l^ ari 
arrived in London, they were duly presented for 
acceptance to Messrs. Donald Campbell & Co., who, at 
first, refused them on the ground that the contracts 
were dissolved by the operation of law, but were 
ultimately induced to accept the drafts and pay for 
the same. Thereafter, Messrs. Donald Campbell & Co. 
submitted a claim to the Insurance Company for the 
amount due on the policies of insurance in respect of 
this jute and recovered the same from them. 

In respect of the cargo of jute shipped by the s.s. 
West-mark the drafts were, under similar circum- 
stances, accepted and paid by Messrs. Donald Camp- 
bell <fe Co. to Messrs. Jeshraj Giridhavi Lall, but they 
stated that the claims against the Insurance Company 
were not met and that the jute shipped by that vessel 
ultimately arrived in a very damaged condition. 

Disputes then arose between the parties with 
regard to the refund of the balance of the amount of 
the insurance money to Messrs. Jeshraj Giridhari Lall 
after deducting the amount of the drafts in connection 
with the jute shipped by the s.s. Rappenfels and 
with regard to Messrs. Donald Campbell & Co.’s claim 
for the amount of the jute shipped by the s.s. 
Westmark. 

On the 8th May, 1916, one Mr. H. J. Borton, repre- 
sentative of Messrs. Donald Campbell & Co. in Cal- 
cutta, acting on an advice by cable from his firm in 
London, wrote to Messrs. Jeshraj Giridhari Lall 
giving them notice of arbitration to be held in 
London in respect of the jute shipments per 
s.s. Rappertfels and s.s. Westmark and of the 




Campbell 
& Co. 
v. 

Jeshraj 

Giridhari 

Lall. 
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appointment of Mr. S. E. Nevill as_ arbitrator in 
London, and calling upon them to appoint an arbitra- 
tor whose name should be submitted to him m Cal- 
cutta within 7 days. This letter was subsequently 
confirmed by Messrs. Donald Campbell & Co., who 
wrote to Messrs. Jeshraj Giridhari Lall to the above 
effect and stated, that in default of receipt of the name 
of an arbitrator to act for Messrs. Jeshraj Giridhari 
Lall within the time specified in the contract, they 
would ask Mr. Nevill to act as sole arbitrator in con- 
formity with clause 2 of the bye-laws of the London 
Jute Association. 

On the 11th May, 1916, Messrs. Jeshraj Giridhari 
Lall replied to Mr. Borton stating that no claim had 
been framed against Messrs. Donald Campbell & Co. in 
respect of the shipment per s.s. Westmark. .They 
notified to him that they claimed arbitration under 
the agreement of the 2nd June, 1914, and appointed 
Mr. F. M. Leslie to act as their arbitrator in Calcutta. 
They requested Messrs. Donald Campbell & Co. to 
appoint an arbitrator in Calcutta and, unless the\ 
received the arbitrator’s name within 7 days from 
date, they would proceed under the Arbitration Act. 

Messrs. Donald Campbell & Co. having failed to 
appoint an arbitrator in Calcutta within the specified 

time, Messrs. Jeshraj Giridhari Lall, on the 26th May, 

1914, wrote to Messrs. Donald Campbell & Co. stating 
that the arbitration must proceed ex parte and that as 
Mr. Leslie was unwilling to act as the sole arbitrator, 
they appointed Mr. EL G. Pearson to be their arbitra- 
tor in his place. The arbitration accordingly proceeded 
in the absence of Messrs. Donald Campbell & Co. and 
on the 23rd June, 1916, the arbitrator made an award in 
favour of Messrs. Jeshraj Giridhari Lall for Rs. 25,602-4 
and sent the same to the Registrar, who filed it the next 
day in the High Court. 


R 
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On the 14th July, 1916, Messrs. Donald Campbell 
& Co. applied under the Arbitration Act for a Rule 
against Messrs. Jeslmij Giridhari La LI calling on them 
to show cause why the award should not be set aside, 
why in. the alternative, and without prejudice to the 
petitioners, the said award should not be omitted, and 
why the defendants, their assignees and agents should 
not be restrained by an injunction of this Court from 
executing the said award pending the final determi- 
nation of this application. In support of the Rule’ 
the petitioners alleged that upon the terms of the agree- 
ment between the parties the arbitration should have 
been held in London, that under clause xii of the agree- 
ment between the parties notice of the appointment of 
an arbitrator by Messrs. Jeshraj Giridhari Lall should 
, have been given to Messrs. Donald Campbell & Co. in 
London, that there was no dispute between the parties, 
that the arbitrator made his award without taking any 
evidence and without the dispute being defined, and 
that there was no valid notice under section 9 (b) of the 
Indian Arbitration Act. The Rule was heard by 
Mr. Justice Greaves, who decided against the petitioners 
in respect of all their contentions. The petitioners 
thereupon appealed. 

Mr. B. Chakravarti (with him Mr. P. L. Buck- 
land), for the respondents, took the preliminary object- 
t'ion that there was no right of appeal in this case. 
This was an arbitration under the Arbitration Act. 
The preamble, sections 4 and 6 and schedule I, clauses 3 
and 8, section 20 and rule 10 of the Act were referred 
to. After an award was made and filed under this 
Act it became final and no appeal lay from the order 
of a Judge refusing to set aside the award. The object 
of the Act was to secure finality. It was a self-contain- 
ed Act. It provided for a .special jurisdiction to lee 
exercised in Presidency towns and such interference, 

36 
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as was contemplated, was in the Act itself : see sections 
8, 9 and 11 to 16. The jurisdiction of the arbitrator 
was a special jurisdiction created by a special act for 
a special purpose. Such purpose would be defeated, if 
any interference were allowed. When the award was 
filed the Court acted merely as a ministerial agency 
and not a judicial one. No suit or decree was necessary. 
The award by itself was enforceable as a decree : see 
Baijnath v. Ahmed Musaji Saleji (1 ), Tribhuivandas 
Kcilliandas Gajjar v. Jivanchand Lallubliai (2) and 
In re a Bankruptcy Notice (8). The interference con- 
templated by the various sections of the Arbitration 
Act was not an interference in a suit. It was only 
interference to the extent for which provision was made. 
Neither the sections of the Act, nor the Rules, provided 
for an appeal. The present case did not fall under 
the provisions of the Civil Procedure Code and the 
provisions for appeal therein contained were not appli- 
cable to arbitrations under the Arbitration Act. 

This was not a suit. Clause 15 of the Letters Patent 
did not apply and no appeal lay : see Sandback Charity 
Trustees v.. North Staffordshire Railway Co. (4), at 
pages 3 and 4. 

Mr. C. It Das (with him Mr. A. N. Chaudhun 
and Mr. R. N. Mitter), for the appellants. There was 
a right of appeal either under s. 104 (/) of the Civil Pro- 
cedure Code, or under clause 15 of the Letters Patent. 
Section 104 (/) applied to schedule II, sections 20 and 
21 of the Code, as well as to the Arbitration Act. Kettra 
Nath Gangopadhyay v. Ushabala Dasi (5) was relied 
on Under the Arbitration Act as soon as an award was 
filed, it operated as a decree under the Civil Procedure 
Code, unless the Judge interposed in some way or 

U) (1912) I. t. R, 40 Calc. 219. (3) [1907] I. E. B. 47$. . 

(2) (1910) I. L. R. 35 Bom. 1.9(5, (4) (1877) 3 Q. B. D 1. 

(5) (1914) 18 C. W. N, 381. 
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another. Being a decree, it was appealable. Farther- 
more an order refusing to set aside an award fixed 
a liability on the appellants. It was a judgment with- 
in clause 15 of the Letters Patent and, as such, appeal- 
able : see Biiclhu Lai v. Chattu Gape (1), Toolsce 
Money Dassee v. Sudevi Dassee (2), In re Arbitration 
Act (3), Sashti Charan Chatterjee v. Tarak Chandra 
Chatter j cc (4), Mahomed Wahiduddin v. Hakiman (5) 
and Janokey Nath Guha v. Brojo Lai Guha (6). 

Mr. Chakravarti , in reply. Arbitrations in suits 
or under the Civil Procedure Code stood on an entirely 
different footing to arbitrations under the Arbitration 
Act. In re Arbitration Act (3) had no application to 
the present case. 

Sanderson C. J. In this case a preliminary point 
has been taken that there is no right of appeal. 

An application was made before Mr. Justice Greaves 
by the present appellants, and they obtained a Rule 
calling upon the opposite party to show cause why 
the award made in these matters should not be taken 


off the file and set aside, or why, in the alternative 
and without prejudice to the petitioners, the said 
award should, not be remitted, and why an injunction 
should not be awarded against the opposite party 
restraining them and their assignees, servants and 
agents, until the further order of this Court, from 


executing the said award. 

As I understand, the award had been made against 
the petitioners, and it had been sent by the arbitrator 
to the Registrar, who, in accordance with the Rules, 
tiled it. I ought to have said that the arbitration was 
under the Indian Arbitration Act, 1899, which applies 

(1) (1916) I. L. it. 44 Calc. 804 ; (3) (1906) I. L. E. 34 Bom. 1. 

*21 C. \V. N. *269. (4) (1871) 8 B. L. R. 315. 

(*2) (1899) I. L. R. 26 Calc. 361. (5) (1898) I. L. B. 25 Calc. 757. 

(6) (1906) I. L. R. 33 Calc. 757. 
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to the Presidency Towns, and so to Calcutta. The 
Rule which applies is Rule 12 ol Chapter XXIII of 
the Original Side Rules, which is as follows “ Where 
the arbitrators or umpire have been requested to file 


u Hiatus , • -i 

Giridhari tlie award, they shall cause the award a signed 
Lall ' C opy thereof to be filed in Court in accordance with 


Sanderson section 11(2) of the Act, by forwarding the same 
(together with the necessary court-fees for filing), 


under a sealed cover addressed to the Registrar, with 
a letter requesting that the award be filed.” That, 
as appears from the Rule, is done in pursuance of 
the provisions of section 11, clause (2), of the Indian 
Arbitration Act ; and, that clause provides, “the arbi- 
trators or umpire shall, at the request of any party 
to the submission or any person claiming under him, 
and upon payment of the fees and charges due in 
respect of the arbitration and award, and of the costs 
and charges of filing the award, cause the award, or a 
signed copy of it, to be filed in the Court ; and notice 
of the filing shall be given to the parties by the arbi- 
trators or umpire.” 

The learned counsel for the appellant has argued 
that there is a right of appeal either under the 
section 104 (/) of the Civil Procedure Code or under 
section 15 of the Letters Patent. 

I do not agree with the learned counsel that there 
is a right of appeal under section 104 (/) in this case ; 
that section provides that “an appeal shall lie from 
the following orders. 


“(f) An order filing or refusing to file an award in 
an arbitration without the intervention of the Court. ” 
I do not think that clause (/) of section 104 applies 
to the filing of an award under clause (2) of section 11 
of the Arbitration Act, because an award under the 
latter clause can be filed in Court, and is in practice 
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filed in Court without the intervention of an order 
by a Judge. In my opinion, clause (/) of section 104 Campbell 
obviously refers to proceedings under section 20 and & Co - 
perhaps other sections of the second schedule of the jeshrat 
C ode of Civil Procedure, when the arbitration proceed- GlRI[)HAEl 

mgs are uuat, the second schedule of the Code. Then 

if the party, under section 20, wants to get the award Sa ^ ee30x 
filed, lie has to apply to the Court, and an order of 
the Judge is required, and the Judge would make an 
order directing that the award should be filed or 
that the award should not be filed as the case might 
be. Section 104 (/), therefore, v T ould apply to such 
proceedings, and I do not think, as already stated, the 
section would apply to proceedings under clause ( 2 ) 
of section 11 of' the Arbitration Act, under which an 
award can lie filed without the order of a Judge. 

But I am clearly of opinion that we have jurisdic- 
tion to hear the appeal under clause .15 of the Letters 
Patent, and, I think that there is no doubt that the 
order of Mr. Justice Greaves in this case, whereby he 
refused to take the award off the file, was a judgment 
within the meaning of clause 15 of the Letters Patent. 

In a material sense, it finally decided the rights of the 
parties, because, by refusing to take the award off the 
file, the learned Judge in effect made the appellant 
liable for the amount of the award, for, if the award 
is put upon the file and remains upon the file, then, as 
pointed out by the learned counsel for the appellant, 
it is enforceable as if it were a decree of the Court 
under section 15 of the Arbitration Act. 

; For these reasons, I think, that an appeal lies. 



„ f f, > ’ • '■''Vf* - ' '' \ 
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PRIVY COUNCIL. 


SAUDAGAR SINGH 


[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Declaratory Decree -Execution by Hindu widow, m possession of her hus 
band's estate , of deed purporting to confer absolute interest in property 
to one reversioner to the exclusion of others— Right of excluded rever- 
sioners to declaration that the deed is not binding on them-Specific 

Relief Act (I of 1877), s. 42, ill. («)• 

Where a Hindu widow (defendant 1), in possession of her husband’s, 
estate, had executed a deed purporting to confer the absolute interest in 
the property on one of the reversioners (defendant 3) to the exclusion of 
others who claimed to be also reversionary heirs (plaintiffs) 

Held, that under section 42, illustration («) of the Specific Relief Act 
(I of 1877) the plaintiffs who as heirs ranked equally with defendant 3 were 
entitled to a declaration that the deed was not binding on them, notwith- 
standing that they may never get any title because events may preclude 
them from doing so, and though such a declaration involves a finding that 
the plaintiffs are reversionary heirs. 

Janalci Amnial v. Narayanasami Aiyer (1) distinguished. 


APPEAL 98 of 1916 from a judgment and decree 
(29th January 1914) of the High Court at Calcutta, 
which reversed a judgmeat and decree (16th February 
1909) of the Court of the Subordinate Judge of 

Patna. - . 

Defendant No. 3 was the appellant to His Majesty 

in Council. 


a -present : Lord Parker of W addington, Lord Wrenbury, Sir John 
Edoe, Mr. Ameer Ali and Sir Lawrence Jenkins. 


(1) (1916) L L. R. 39 Mad. 834 ; L. R. 43 I. A. 207. 


V. 

PARDIP NARAYAN SINGH 
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Tlie facts are sufficiently stated in the judgment of 
the High Court (H. L. Stephen and B. K. MulliceI JJ.) 
which was as follows : — 

“ The facts of the case are that four brothers, Mahipat, Saligram, Het 
Narayan and Drigpal were at one time joint owners of family property. 
Saligram died, and was succeeded by his son Deo Narayan, and the family 
property was then partitioned and the uncles and nephew became separate. 
Deo Narayan then died leaving a widow Jaibasi and a daughter, Sakalbati. 
The plaintiffs are the sons of Drigpal and claim to be at present the rever- 
sionary heirs of Deo Narayan after the deaths of his widow and daughter, 
together with Saudagar, the childless son of Mahipat. • In 1906 Jaibasi and 
Sakalbati executed a deed of tamliknama in favour of Saudagar ; and the 
defendants now ask for a declaration that the deed is void as against the 
plaintiff's. They originally asked for possession, on the ground, as we 
understand it, that Jaibasi and Sakalbati have divested themselves of a 
light to possession and had not conferred it on Saudagar ; but in this 
Court the ground taken is that though they may have given Saudagar 
a right to possession during their lives, the plaintiffs have a right to a 
declaration that the deed is not operative as against them. The pleadings 
are so framed as to include this case, and the real point that has been 
argued before us is that such a declaration should not be made in this 
case. 


1917 

Saudagar ’ 

Singh 
v . ; 

Pardip 

Narayan j 

Singh. i 


i 

1 


u Before considering this point, however, we must notice a defence on 
the fact that was raised in the Court below, and that has been raised again 
here, though it has not been much pressed. This is that Mahipat, the 
father of Saudagar, and Saligram, the father of Deo Narayan, were the sons 
of one mother, and that Het Narayan and Drigpal were the sons of another 
mother, and that consequently Saudagar is the reversionary heir to Deo 
Narayan to the exclusion of the plaintiffs. The lower Court has not 
decided this issue because he has held that the plaintiffs have no cause of 
action, but he has expressed aD opinion that the four brothers were brothers 
of the whole blood. On considering the evidence in the case, we have no 
hesitation in adopting the same view, and we hold that the brothers were’ 
all borne by the same mother. 

u This brings us to the real point at issue, as to which the plaintiffs 1 con- 
tention is that a reversioner on a limited estate is entitled to a declaration 
that a deed is invalid if its invalidity depends on facts which may be 
obscured by lapse of time, and that the invalidity or otherwise of the 
tamliknama depends on the question — whether the brothers were sons of 
the same mother or not, which can be more easily, settled now than later. 
He relies on the decision of Phear J., in Behary Lall Mohurwar v. Madho 
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Relief Act as authority for this proposition. The respondent 

Saudag.vr d tends that while the proposition of law put forwari y * 

Narayan reas0n o£ beiDg related to the defendants branch of Urn f am Ij y 

SlN8H ' whole and not by half blood, and the- Court will not make a dec ara ,on to 

tShh beirship before the succession in regard to which rt rs claimed 
^"vatoposition for the truth of which he refers us to 
KnifLa Natchiar v. Dorasinga Tevar (2), if authority be needed. 
Neither side disputes the law as propounded by the other : and the simple 

question we have to decide is what is the declaration that is sought for m 

this ca«e. As to this we have no doubt that the plaintiffs are asking among 

other things to have the tamliknama declared inoperative as against them- 
selves and the fact that such a declaration must be founded on reasons 
that would support a declaration that they are heirs to Deo Narayan, were 
it open to us to make such a declaration, cannot slrut him out oflus 
right to a declaration as to the validity of the document in question. This 
fact has been overlooked by the Court below where the case was argued 
with much greater complexity of issues than we have had to deal with. 
The appeal is accordingly allowed, the judgment and decree of the lower 

Court are set aside, the suit is decreed in favour of the plaintiffs, and it 1 * 

declared that the deed in question is inoperative against them. 

On this appeal, 

Sir H. Erie Richards, K.O., and A. M. Dunne, K.C., 
for the appellant, contended that such a declaration 
as the High Court had given the plaintiffs should 
never have been made ; it was not supported by the 
practice prevailing in India. Reference was made to 
Janaki Animal v. Narayanasami Aiyer (3), which 
was relied upon as governing the present case. The 
plaintiffs had no cause of action in this suit ; they had 
not established any right as reversioners, and were 
not entitled to a declaration which would imply that 
they have the status of reversionary heirs. May lie’s 
Hindu law, 8th ed., paragraphs 647, 648, 651 was 

(1) (1874) 13 B. L. R. 222 ; (2) (1875) 15 B. L. R. 83; 

21 W. R. 430. L. R. 2 I. A. 169. 

(3) (1916) I. L. R. 39 Mad. 634 ; L R. 43 I. A. 207. 
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referred to. The decree of the Subordinate Judge was 
right, and should be restored. 

DeGruyther, K.C., and J. M. Parikh, for the res- 
pondents 1 and 2, were not ealLed upon. 

The judgment of their Lordships was delivered by 
Lord Parker of Waddington. Their Lordships 
do not consider it necessary to call upon counsel 
for the respondents in this appeal. 

The question is a very short one. It appears that 
the High Court from which the appeal has been 
brought has made a certain declaration. There is 
absolutely no ground for saying that that declaration 
is in any way erroneous, nor has counsel for the 
appellant suggested any error. The point is simply 
whether, under the practice prevalent in India, such 
a declaration ought to have been made. In order to 
show that no declaration ought to have been made, 
reference has been made to various cases, and in parti- 
cular to the case of Janaki Animal v. Narayanasami 
Aiyer (1). The point of that case is this : There was a 
Hindu widow entitled to an estate, and a suit was 
brought by a person, presumptively entitled as heir 
after her death, to prevent waste. It was held 
that there was no waste at all, and the question 
arose whether, under those circumstances, it was 
proper to give the persons presumptively entitled 
a declaration of their title as presumptive, or as 
sometimes called reversionary, heirs, and it was 
held by this Board that no such declaration ought 
to be made. It is said that this case is analogous 
to that, and that no declaration ought to have been 
made. On the other hand, if section 42 of the 
Specific Relief Act, 1877, is referred to, it will be 
seen that one of the illustrations given is this 
(1) 0916) I. L. R. 39 Mad. 634 ; L. R. 43 I. A 207. 
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« The widow of a sonless Hindu alienates part of 
the property of which she is in possession as such. 
The person presumptively entitled to possess 
property if he survive her, may, in a suit against 
the alienee, obtain a declaration that the alienation 
was made without legal necessity and was therefore 
void beyond on the widow s lifetime. 

It appears to their Lordships to be clear on this 
section that where any deed is executed, the result 
of which may be to prejudice the interests of the 
reversionary heirs, those heirs, though still levei- 
sionary and though they may never get any title 
because events may preclude them from doing so, 
may have a declaration as to the efEect of the deed. 
The declaration here is simply confined to that. It 
is a declaration that a certain deed which was ex- 
ecuted by the Hindu widow in possession, and pur- 
porting to confer the absolute estate in the propeity 
on one of the. reversionary heirs, is not binding on 
the other reversionary heirs. It was intended that 
this deed should operate to confer the whole interest 
on the grantee, on the footing that the other reversion- 
ary heirs, being of the half blood only, could not 
come in in competition with the grantee, and the 
real question in the suit, as far as their Lordships can 
make out, was simply whether the claimants were 
claimants of the half blood or of the whole blood, and 
it was decided by both Courts that they were not of 
the half blood, but of the whole blood. 

Under these circumtances, it appears to their Lord- 
ships that this is an exact illustration of that which 
section 42 of the Specific Relief Act was meant to 
provide for. It is quite true that it involves a finding 
that the plaintiffs in this case are reversionary 
heirs, but that must always be the case' where a 
declaration is made following the illustration (e) of 
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the section, because it is only in virtue of the persons 
claiming the declaration being reversionary heirs, 
and therefore presumptively entitled, that the de- 
claration is made. 

Under these circumstances, their Lordships can 
see no possible ground for interfering with the decree 
of the High Court, and the appeal therefore should 
be dismissed with costs. Their Lordships will tender 
their humble advice to His Majesty accordingly. 

Appeal dismissed. 

Solicitors for the appellant : T. L. Wilson fy Co. 

Solicitors for the respondent : Edward Dalgado. 

J. V. w. 

APPELLATE CIVIL. 

Before Mookerjee and Walmsley J >. 

mm CHANDRA BANERJER 
v . 

SURENDRA CHANDRA MANUAL.* 

Chaukidari Chakaran Lands — Effect of transfer— Village Chaukidari Act 
( Beng . VI of 18 70), s. HI. 

Where certain chaukidari chakaran lands forming part of a revenue- 
paying estate, being abandoned by the chaukidars, were appropriated by the 
zemindar who settled the same with the defendants as tenants, and there- 
after the lands were resumed under the provisions of the Village Chaukidari 
Act, 1870, and subsequently transferred to the zemindar who granted an 
under- tenure to the plaintiff, 

!;s Appeal from Appellate Decree, No. 112 of 1915, against the decree 
of Asutosh Ghose, Subordinate Judge of Burdwan, dated Nov. 18,1914, 
reversing the decree of Peary Mohan Chatterjee, Munsif of Katwa, dated 
Dec. 3, 1913. 
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Held, that the plaintiff could not contend that the defendants who were 
brought on the land by his grantor were trespassers and the plaintiff’s, 
suit in ejectment must fail. 

Ran jit Singh Bahadur v. Kali Dasi Deli (1) referred to. 

Second appeal by the plain tiff, Shib Chandra 
Banerjee. 

The facts necessary for the purposes of this report 
are shortly these. The lands in suit were originally 
chaukidari chakaran lands, situate in mauza Baram- 
danga within the Murshidabad Collectorate, and 
forming part of a revenue-paying estate. On the 
chaukidars vacating the lands, the zemindar dealt 
with them as part of his estate and settled the same 
with the defendants as his tenants. On the 21st Janu- 
ary, 1909, the Government resumed these lands which 
were duly transferred to the zemindar in accordance 
with the provisions of the Village Chaukidari Act, 1870. 
The plaintiff obtained a permanent under-tenure from 
the zemindar on the 23rd December, 1911, and on the 
3rd October, 1912, sued to eject the defendants on the 
ground that they were trespassers, unlawfully in 
occupation of the disputed lands. On the 3rd December, 
1913, the Court of first instance decreed the suit and 
on the 18th November, 1914, the lower Appellate Court 
reversed that decision The plaintiff, thereupon, 
preferred this second appeal to the High Court. 

Babu Ram Chandra Majumdar, for the appellant. 

Baba Jogesh Chandra Roy and Babu Haradhan 
Ghatterjee , for the respondents. 

Mookerjee and Walmsley JJ. This is an appeal 
by the plaintiff in a suit for recovery of possession of 
lands on declaration of title. The lands were original- 
ly chaukidari chakaran lands included in a revenue- 
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Collector of Mursliidabad. The chaukidars who were 
in occupation disappeared many years ago. The 
zemindar thereupon appropriated the lands, dealt with 
them as included in his estate, and settled them with 
the defendants as tenants. The Subordinate Judge has 
found that the defendants have been in occupation for 
many years as tenants under the proprietor. On the 
21st January, 1909, the lands were resumed by the 
Government, and, on the day following - , they were 
transferred to the zemindar in accordance with the 
provisions of the Village Chaukidari Act, 1870. On 
the 23rd December, 1911, the plaintiff obtained a per- 
manent under-tenure from the zemindar and, on the 
3rd October, 1912, he instituted this suit for ejectment 
of the defendants on the ground that they were 
trespassers, unlawfully in occupation of the disputed 
lands. The Court of first instance decreed the suit. 
Upon appeal that decision has been reversed by the 
Subordinate Judge. In this Court, the decision of the 
lower Appellate Court has been attacked on the ground 
that, on the facts found, the zemindar had no authority 
to settle the lands with the defendants before they had 
been resumed and transferred to him under the pro- 
visions of the Village Chaukidari Act, and that the 
defendants must consequently be treated as trespas- 
sers. In our opinion, there is no foundation for this 
contention. 

The decision of the Judicial Committee in the case of 
Ran jit Singh v. Kali Dasi Debi (1) leaves no room for 
doubt that these chaukidari chakaran lands formed part 
of the revenue-paying estate and that the zemindar 
had a qualified title therein. Consequently, when the 
lands were resumed under the Village Chaukidari Act 
and were transferred to the zemindar in accordance 
with its provisions, the estate taken by the zemindar 
(1) (1917) 21 C. W. N. 609. 
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1917 was in confirmation and by way of continuance of his 
^ existing estate. It is thus impossible to maintain the 
Chandra proposition that when the land vacated by a chauki- 
’ dar passed into the possession of the zemindar, the 
Slrendra latter became a trespasser. The zemindar, no doubt, 
Mandal. incurred a liability to pay additional revenue to the 
Government in respect of this land. The amount of 
such revenue was determined by an appropriate 
proceeding under the Village Chautidari Act when 
the lands were resumed and transferred to the zemin- 
dar. But, as explained by the Judicial Committee, the 
zemindar had a subsisting interest in the land, and the 
new estate vested in him was merely in continuation 
and confirmation of that pre-existing ^interest. What, 
then, is the true position? The chaukidars vacated 
the lands ; the grantor of the plaintiff thereupon took 
possession of those lands and allowed the defendants 
to occupy the lands as his tenants, possibly on the 
erroneous assumption that they formed trial lands of 
his zemindari ; subsequently a transfer was effected 
in his favour under the provisions of the Village 
Chaukidari Act. The plaintiff is clearly not com- 
petent to contend that the defendants, who were 
brought upon the lauds as tenants by his grantor, are 
trespassers. An argument has been based Jon section 51 
of the Village Chaukidari Act, to the effect that the 
section applies only to cases where there has been a 
contract by the zemindar in respect of lands other 
than chaukidari chakaran lands. In our opinion, 
there is no foundation for this limited construction 
of section 51, The object of section 51 is to maintain 
the validity of contracts made in respect of chauki- 
dari chakaran lands, and it is immaterial whether such 
contracts do or do not also include other lands which 
are in no way affected by the resumption proceedings. 
We hold accordingly that the Subordinate Judge has 
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taken a correct view of the relative rights of the par- 
ties and that the suit has been properly dismissed. 
It is not necessary for us to determine the precise 
status of the defendants as tenants under the plaint- 
iff : for it is a sufficient answer to the claim for 
ejectment that the defendants are not trespassers but 
tenants. The decree of the Subordinate Judge is 
accordingly affirmed and this appeal dismissed with 
costs. 

L. E. Appeal dismissed. 

CIVIL RULE. 

Before MooJcerjee and Walmsley JJ. 

KANAI LAL GHOSE 

v. 

JATINDRA NATH CHANDRA.* 

Possessory Suit — Specific Relief Act ( 1 of 1877), s . 0 — Second appeal — Civil 

Procedure Code {Act V of 1908), s. 102— Review. 

Where in a suit under s. 9 of the Specific Relief Act, judgment was 
purported to be passed against tive defendants but the decree was drawn 
up against one defendant only who alone contested the suit, and the decree- 
holder applied for execution against all the defendants, the Court dismissed 
the application on the ground that the decree was against one defendant 
only ; on appeal the District Judge allowed execution to proceed against 
all the defendants, but on a subsequent application for review he discharged 
his original order on the ground of jurisdiction under s, 9 of the Specific 
Relief Act : 

Held , that an application in execution proceedings was included in the 
term “suit ” in s. 9 of the Specific Relief Act, and an appeal to the District 
Judge from an order of the Court of first instance was incompetent and the 
application for review’ equally so. 

°Civil Rule, No. 82 of 1917, against the order of Or. N. Ray, District 
Judge of Burdwan, dated Aug. 28, 1916. 
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Thomas Souza v. Galam Moidin Bear i (l ), Monfuz All v. Birj Natul 
Kirat(2), Anund Chunder Roy v. Sulky Go-pal Misser (3), Gora Ghand 
Misser v. Bayhanto Narayan Singh (4), Din Dayal v. Patrahhan (5), 
Narayan Parmanand v. Nagindas Bhaidas (6), Manila Ammal v. Manila 
Maracolr (7), Shyama Charan hitter v. Debendra Natk Muherjee (8), 
Minakshi Naidu v. Subramaniya Sastri (9), Bkusan hooker jee v. 

Radha Nath Bose (10), and Profulla Krishna Deb v. Nosibannesa Bihl (11) 
referred to. 


Civil Role obtained by the plaintiff Kanai Lai 
Ghose, the petitioner. 

The facts necessary for the purposes of this report 
are briefly these. The petitioner above named insti- 
tuted a suit under s. 9 of the Specific Relief Act for 
the recovery of possession of the disputed properties 
against the opposite parties Oat of five defendants 
the defendant No. 5 appeared and contested the suit. 
On the 13th July 1914, the Court of first instance 
passed judgment in favour of the plaintiff, the conclud- 
ing portion whereof purported to be against all the 
five defendants. The decree, however, was drawn 
up against one defendant only. Thereafter the peti- 
tioner applied for execution of the decree against 
all the defendants, but the defendants 2, 3 and 4 
filed an objection on the ground that they did not 
contest the suit. On the 4th August 1915, the learned 
Munsif allowed the said objection and dismissed the 
application as against the defendants 1 to 4. Thereafter 
the petitioner appealed and the lower Appellate Court, 
on the 13th March 1916, allowed the execution of the 
decree to proceed against all the defendants. Subse- 
quently the defendants 1 to 4 applied to the lower 


(1) (1902) I. L. R. 26 Mad. 438. 

(2) (1915) P.L.R. 45. 

(3) (1867) 8 W. R. 112. 

(4) (1873) 12 B. L. R. 261. 

(5) (1896) I. L. R. 18 All., 481. 

(6) (1905) I. L. R. 30 Bom. 113. 


(7) (19D6) I. L. R. 30 Mad. 212. 

(8) (1900) I. L. R. 27 Calc., 484. 

(9) (1887) I. L. R 11 Mad 26 ; 

L. R. 14 I. A. 160. 

(10) (1914) 20 C. L. J. 433, 439. 

(11) (1916)24 C. L. J. 331. 
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Appellate Court for review of its own order and, on 191? 
the 28tli August 1916, the Court allowed this appli- kanai Lal 
cati mi and dismissed the appeal holding that it had no <Jhose 
jurisdiction to entertain the same. -Jatindka 

From this order the petitioner moved the High 
Court and obtained the. present Rule. 

Bcibn Satindrci Nath Mookerjee , for the petitioner. 

Babu Lalil Mohan Banerjee, for the opposite party. 

Mookerjee and Walmsley JJ. We are invited in 
this Rule to set aside an order made in execution of 
a decree for costs in a suit under section 9 of the Speci- 
fic Relief Act. The petitioner instituted the possessory 
suit against five defendants, one of whom contested 
the claim and appeared at the trial. The suit was 
ultimately decreed in favour of the plaintiff with costs 
and interest. The concluding portion of the judgment 
ran as if the suit was decreed against all the defen- 
dants. The decree, however, was framed as a decree 
against one defendant only, namely, the fifth defendant 
who had resisted the claim. The plaintiff decree- 
holder applied for execution and for recovery of the 
costs from all the defendants. The Court held that the 
decree was in essence against the fifth defendant alone 
and so dismissed the application for execution against 
the other defendants. The decree-holder thereupon 
appealed to the District Judge. He held that the 
decree, interpreted by the judgment, must be deemed 
a decree against all the defendants, and accordingly 
directed execution to proceed against all of them. 
Subsequently, some of the defendants other than the 
fifth defendant applied to the District Judge to review 
his judgment on the ground that he had no jurisdiction 
to entertain the appeal. The District- Judge accepted 
this contention as well-founded and discharged his 
original order. The result was that the order of the 




I 
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Kanai Lal 
Ghore 

V, 

Jatindra 

Nath 

Chandra. 


trial Court stood restored. The plaintiff then obtained 
the present Rule, which calls upon the defendants to 
show cause why the orders made by the Courts below 
should not be set aside and why such other order 
should not. be passed as to this Court might seem lit 
and proper. Consequently, all the orders made by the 
Courts below are before us for consideration. 

Section 9 of the Specific Relief Act provides as 
follows : “No appeal shall lie from any order or decree 
passed in any suit instituted under this section, nor 
shall any review of any such order or decree be 
allowed.” The first question for determination is, 
whether the term “suit” includes an execution 
proceeding on the basis of the decree in the suit. In our 
opinion, the question must be answered in the affirma- 
tive. This view was taken in the'case of Thomas Sousa 
v. Gulam Moidin Beari (1) and was subsequently 
adopted by the Punjab Chief Court in the case of 
Moufus Ali v. Birj Nand Kirat (2). Though we 
have not been able to trace any reported decision 
on the point in this Court, it is plain that the view 
taken by the Madras High Court is in conformity with 
a principle which has been repeatedly recognized and 
applied here. Section 102 of the Code of Civil Proce- 
dure provides that no second appeal shall lie “ in any 
suit of the nature cognizable by Courts of Small Causes, 
when the amount or value of the subject matter of the 
original suit does not exceed five hundred rupees.” 
This provision is a reproduction of section 585 of the 
Code of 1882 which replaced section 27 of Act XXIII 
of 1861. It was ruled by this Court in the case of 
Anund Chunder Roy v. Sidhy Gopal Misser (3) that 
the expression “suit” in section 27 of Act XXIII of 
1861 included execution proceedings, and this view 

(1) (1902) I. L. R. 26 Mad. 438. (2) (1915) P. L. R. 45. 

(3) (1867) 8 W. R. 112. 
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was subsequently affirmed by a Full Bench in the case 
of Gora Ghand Misser v. Baykanto Nath Singh (1). 
A similar view has been adopted in all the other High 
Courts : Din Dayal v. Patrakhan (2), Narayan Parmar 
nand v. Nagindas Bhaidas (3) and A mmul v. Mar a- 
coir (4). When a similar question arose before this 
Court in connection with section 15o of the Bengal 
Tenancy Act, it was ruled in the case of Shyama 
Charan Mitter v. Debendra Nath Mukerjee (5), that 
the bar provided in that section was applicable, not 
merely to the decree made in the suit, but extended to 
orders made in execution of such decree. This position 
was recently approved by a Special Bench of seven 
Judges in Prafulla v. Nosihannessa (6). We are conse- 
quently of opinion that the appeal to the District 
Judge was incompetent. The fact that no objection 
was taken to his jurisdiction when the appeal was 
heard, did not invest him with authority to entertain 
the appeal ; for, as ruled by the Judicbd Committee in 
Minahshi Naidu v. Subramaniya (7), where there is 
an inherent incompetency in a Court, no consent can 
confer upon the Court that jurisdiction which it does 
not possess. It is equally clear that the District Judge 
was not competent to entertain the application for 
review ; because the order he had initially made was an 
order of the description mentioned in the concluding 
paragraph of section 9 ; so that if the appeal to him 
was incompetent, as we hold it was, the application 
for review was equally incompetent. It cannot 
further be maintained that as the District Judge had 
exercised a jurisdiction which was not vested in him, 
by law, lie had inherent power to set matters light 

(1) (1873) 12 B. L. E. 261. (5) (1900) I. L. K. 27 Calc. 484. 

(2) (1896) I. L. E. 18 All. 481. \ (6) (1916) 24 C. L. J. 331. 

(3) (1905) I. L. E. 30 Bom. 113. (7) (1887) 1. L. E. 11 Mad. 26 ; 

(4) (1906) I. L. R, 30 Mad. 212. L. R. 14 I. A. 160. 
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1917 by way o£ review; for, as was explained in Sasi 
Kauai Lal Bhusan Mookerf ce v . Radha Nath Bose (l), it would 
Ghose be a patent misapplication by a Court of section 151 
Jatisdp.a of the Code of Civil Procedure if it were, in the 
Nath exercise of its inherent power, to assume jurisdiction 

v SANDRA. 

byway of review where it was expressly forbidden 
by the Legislature to entertain such an application. 
The position thus is that the appeal was heard by the 
District Judge without jurisdiction, and the review 
was granted by him equally without jurisdiction, and 
both these orders must consequently be discharged. 
This leaves us with the order of the Court of first 
instance and the only question for consideration is, 
whether that order is of such a character as to justify 
an interference by this Court. We are not satisfied 
that the order was erroneous on the merits. We have 
examined the decree as also the judgment, and our 
inclination is to hold that the view taken by the 
Munsif was correct on the merits. But even if it were 
regarded as erroneous, the error which the Munsif 
committed would be nothing more than an error of 
law, due to a misconstruction of the decree : such an 
error does not constitute a sufficient ground for our 
interference in f ixe exercise of our revisional jurisdic- 
tion. 

The result is that this Rule is discharged, but each 
party w r ill pay his own costs. 

Rule discharged. 

(1) (1914) 20 C. L. J. 433, 439. 
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Before Fletcher J, 

COX V. COX/ 1910 

Divorce— Co-respondent, absence of— Leave of Judge for dispensing with Jm& * 
co-respondent , when to be obtained— Jurisdiction of Court , in case of 
leant of such leave— Matrimonial Causes Act of 1857 (20 & 21 Viet 
c. S5) s. 28— Divorce Court Rules (English) 4 , 5 and 6— Indian 
Divorce Act (IV o* 1869), ss . 7, 11. 

Where the husband was petitioner for divorce but could not name 
the alleged co-respondents, (the Master having issued citations), and at the 
hearing the petitioner applied for leave to dispense with the co-respon- 
dents : 

Held, that the direction for such leave must be by application to the 
Judge on motion founded on affidavit before the hearing of the petition. 

Held, further, that the Court had no jurisdiction to entertain the 
petition where such leave had not been obtained. 

Petition for divorce by Charles Walter George 
Cox. 

The petitioner, who was an assistant in the firm 
of Messrs. Jessop & Go. and resided at No. 49-5, Bentinck 
Street, Calcutta, presented his petition on the Original 
Side of the High Court, for dissolution of his marriage 
with the respondent, Emily Florence Cox (nee Lam- 
bert) of No. 24, Tangra Road, Entally. As the peti- 
tioner could not ascertain the names of the two 
co-respondents they were not named in the petition. 

The Master issued citations. No application, however, 
was made to the Judge for leave to dispense with the 
co-respondents. The following letter was filed with 
the petition “ Calcutta, 31st January 1910. My dear 
George. This is to tell you that your ill-treatment to 
me has entirely killed my love for you, and in a weak 


* Matrimonial Suit No. 3 of 1910. 
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moment I committed adultery with a man who sym- 
pathises with me, hut whose name I will not give up. 
I can under no circumstances live with you as your 
wife again. Your unfaithful wife, Emily Cox. I?he 
petition further stated that the respondent asked the 
petitioner to forgive her, but as he refused she occu- 
pied a separate room in petitioner’s house till the 3rd 
February 1910 when she left. The petitioner’s ser- 
vant is said to have seen a man on three occasions in 
respondent’s room. The parties had been married by 
the Senior Marriage Registrar at his house, No. 2, Park 
Lane, Calcutta, on 21st October 1909, and had last 
resided together at No. 49-5, Bentinck Street, Calcutta. 
On 3rd May 1910, Mr. A. C. Banerji, counsel, applied 
on behalf of the respondent for leave to appear and 
defend saying he was prepared to put in an affidavit 
stating that the respondent’s letter admitting her guilt 
had been obtained by coercion whereas she had not 
committed adultery. The following order was made 
by Fletcher J. “ I will let her appear and file warrant. 
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p. 285, and section 28 of the Matrimonial Causes Act 1910 
of 1857, which is as follows: — “ Upon any such peti- c ox 
tion presented by a husband, the petitioner shall make «• 
the alleged adulterer a co-respondent to the petition, 
unless ou special grounds, to be allowed by the Court, 
he shall be excused from so doing; and on every 
petition presented by a wife for dissolution of marri- 
age, the Court, if it see fit, may direct that the person 
with whom the husband is alleged to have committed 
adultery be made a co-respondent, and the parties or 
either of them may insist on having the contested 
matters of fact tided by a Jury, as hereinafter men- 
tioned.”] * 

Mr. P. C. Mitter (following on behalf of the peti- 
tioner). I submit that no order should be made as to 
costs because the question as to leave was not raised 
by the other side and was practically waived. Leave 
was not necessary for the purpose of giving jurisdic- 
tion but of procedure only : on the analogy of Order II, 
rule 4, the Court can grant leave now. 

Mr. Avetoom and Mr. A. C. Banerji , for the res- 
pondent, were not called upon. 

Fletcher J. This is a petition presented to the 
Court by C. W. G. Cox for the dissolution of his 
marriage with the respondent E. E. Cox on the ground 
of adultery. To this petition there is no co-respondent. 

The adultery alleged in the petition is said to be 
proved by the admission contained in a letter, dated 
■ the 31st January, written by the respondent and ad- 

„ dressed to the petitioner, in which it is said that she 

admitted that in a weak moment she had committed 
adultery with a man who sympathises with her but 
whose name she will not give up. The other case of 
adultery alleged is in the month of December when it 

I is said the respondent on three occasions was visited 

i ■ ■ ■ 

I 
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1910 in the petitioner’s house by a man whose name the 

~ petitioner has been unable to discover. Now the 

v. petition was presented to the Court and the Master 

Cox ' directed citations to issue to the respondent. In my 

Fletcher J. opinion, he was wholly wrong in doing that. How- 
ever that may be, the jurisdiction is a special juris- 
diction vested in the Court by the Indian Divorce Act 
to enable it to grant divorces in respect of persons 
professing the Christian religion and resident in India. 
The Act is chiefly modelled on the Matrimonial Causes 
Act of 1857. Section 7 is the first material sec- 
tion, being placed under the heading “Jurisdiction 
and it says Subject to the provisions contained 
in this Act, the High Court and District Courts shall, 



in all suits and proceedings hereunder, act and give 
relief on principles and rules which, in the opinion 
of the said Courts are, as nearly as may be, con- 
formable to the principles and rules on which the 
Court for Divorce and Matrimonial Causes in England 
for the time being acts and gives relief.” The other 
section that is material in this case, and which is 
substantially taken from section 28 of the Matrimonial 
Causes Act of 1857, is section 11 which enacts “ Upon 
any such petition presented by a husband, the peti- 
tioner shall make the alleged adulterer a co-respondent 
to the said petition unless he is excused from so 
doing on one of the following grounds, to be allowed 
by the Court (i) that the respondent is leading the 
life of a prostitute, and that the petitioner knows of 
no person with whom the adultery has been com- 
mitted ; (ii) that the name of the alleged adulterer is 
unknown to the petitioner, although he has made due 
efforts to discover it ; (i ii) that the alleged adulterer 
is dead.” Now the rules in England which govern 
this application are rules 4, 5 and 6 of the Divorce 
Court Rules. First rule 4 provides “ Upon a husband 
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» | * 


filing a petition for dissolution of marriage on the 1910 

ground of adultery, the alleged adulterers shall be cox 

made co-respondents in the cause, unless the Judge 
Ordinary shall otherwise direct.” Rule 5 says “ Appli" — 1 

cation for such direction is to be made to the Judge Fletcher J, 
Ordinary on motion founded on affidavit.” That it 
must be by affidavit shows obviously that the direc- 
tion must be by application to the Judge on motion 
founded on affidavit before the hearing of the petition. 

Then rule 6 applies to the case where the address 
of the adulterer is unknown to the petitioner. It is 
obvious in this case that the direction ought to have 
been applied for on motion to the Judge supported by 
an affidavit and the affidavit ought to be sufficient to 
satisfy the Court that the petitioner after having made 
reasonable endeavours has been unable to find the 
name of the co-respondent. It seems to me to be a 
matter of grave public importance that a person should 
not be allowed to proceed in a Court for the disso- 
lution of his marriage without having observed all the 
safeguards imposed by the law to prevent the chance 
of connivance or collusion. In my opinion, the Master 
ought not to have issued the citation when the petition 
contained no co-respondent, unless the Judge had 
granted leave to the petitioner to proceed without a 
co-respondent. In my opinion, the Court has no juris- 
diction to entertain the petition and that, therefore, the 
petition must be dismissed with costs to the respon- 
dent. 

G. s. Petition dismissed. 

Attorney for the petitioner : G. C. Moses. 

Attorneys for the respondent : Orr , Dignam § Co. 
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APPELLATE CIVIL 


Before Beadier oft and Walmsley JJ • 

GOBINDA CHANDRA PAL 


KAILAS CHANDRA PAL 


Execution of Decree— Mortgage bond— Money-decree— Livn i loceauic 

Code ( Act V of 1908), 0. XXXIV, rr. 14, 15 -Declaration of lien 
over propei ties — Such properties cannot be sold in execution— Decree- 
holder's remedy . 

against the judgment-debtor personally 
decree that the decree-holders are entitled to a 
decree having been expressly refused 
•the decree is merely a money-decree with a 
Rules 14 and 15 of 0. XXXIV 
ag sold in execution of such a decree, 
to institute a suit for sale in 


Where a decree is a decree 
with a declaration in th< 
lien over the properties— a mortgage 
by the decreeing Court 
declaration of lien over the properties, 
stand in the way of properties beii 
The decree-holder’s only course is 
enforcement of the mortgage. 

Mungul Pershad Dichit v. Grija Kant Lahiri (1) distinguished. 

Appeal by Gobinda Chandra Pal and others, the 
decree-holders. 

This appeal arises out of a proceeding taken in 
execution of a decree dated the 25th April, 190/, on a 
security bond executed by the judgment-debtor iu 
favour of one Krishna Chandra Pal, the predecessor in 
interest of the decree-holders stipulating that Krishna 
Chandra would supply goods to the judgment-debtor 
Kailas Pal to the extent of Rs. 25,000 on the security of 
37 properties mentioned in the security. On the day 
the security bond was executed, Kailas Pal and his 

** Appeal from Order, No. 76 of 1917, against the order of Sukumar 
Bhattacharji, Subordinate Judge of Dacca, dated Feb. 22, 1917. 

(1) (1881)1. L. R. 8 Calc. 51. 
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wife executed a mortgage bond in favour of rhe said 
Krishna Pal by which 37 properties, mentioned in the 
security bond, belonging to Kailas and some other 
properties belonging to his wife, were mortgaged. 

Decrees were obtained on both the instruments, the 
decree on the mortgage is of 1908. In execution of 
the mortgage-decree the decree-holders purchased some 
of the mortgaged properties — the last purchase was 
in 1912. 

On the 11th of December, 1912, the decree-holders 
applied for execution of the decree on the security 
bond. The judgment-debtor contended, inter alia, that 
the decree-holders having purchased nine of the proper- 
ties in execution of their mortgage-decree which are 
covered by the security bond the execution could not 
proceed for the whole amount without a rateable 
contribution in respect of the debt under the security 
decree from the said nine properties. This contention 
was given effect to, and it was held that the 9 properties 
purchased by the mortgage decree-holders should 
rateably contribute to the debt under the decree of the 
security bond, and it was ordered that all the 37 
properties should be valued by a commissioner w r ho 
should ascertain their present value, their value at the 
time of the security bond and at the time of the sale 
of the 9 properties. Against this order the decree- 
holders appealed to the High Court and the High 
Court held that the valuation at the date of the 
security bond should be taken and the properties of 
the security decree could not be sold because of the 
provisions of O. XXXIY, r. 14 read with r. 15 of the 
Code of Civil Procedure, and the High Court directed 
that the case “ be remitted to the Court below with the 
direction that present application for execution be 
dismissed”. There was a review of that order at the 
instance of the decree-holders and the Court directed 
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that as no cross-appeal iiaa oeen nieu,.wie 

that the application for execution of the decree- 

holders be dismissed, be struck out and that in other 

respects the decree dismissing the appeal would stand 
with the remark “we express no opinion on any 
question which may arise as to any proceedings in 
execution which the appellants may think fit to take. 
The decree-holders, then, applied to the Subordinate 
Judge of Dacca, for an order in the presence of the 
judgment-debtor that 0. XXXIV, rr. 14 and lo had no 
armlication to their execution case. And this applica- 


Gobinda 

Chandra 

Pal 


Kailas 

Chandra 

Pal. 


Beachcroft J. This is an appeal from an order 
of the Subordinate Judge of Dacca dismissing the 
appellants’ application for execution. 

On the 18th April 1899. the respondent executed a 
mortgage bond in favour of the predecessor of the 
appellants, and on the same day executed a security 
bond in his favour. The security bond covered 37 
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properties which were included in the mortgage bond. l9il7 . 
In due course decrees were obtained on both bonds, gobinda 
In the decree made in the suit on the security bond Chandra 
on the 25th April, 1907, the following words are „. 
important, “ this suit be decreed ex parte , that the 
defendant do pay to the plaintiffs the aforesaid Pal. 
Rs. 55,000 claimed and Rs. 1,852 the costs of this suit, Bea ~ oft 
plaintiffs’ lien to the properties mentioned in the J- 
security bond is declared, but the plaintiffs cannot 
‘ get a decree for sale of the said properties mentioned 

in the security bond as properties mortgaged, and 
that the plaintiffs’ prayer to the above effect is 
rejected.” The decree therefore was a money-decree 
with a declaration of plaintiffs’ lien on the properties. 

In execution of his decree on the mortgage bond, 
the decree-holder purchased nine of the properties 
covered by both bonds. We have not been told 
whether the mortgage decree has been satisfied or not, 
it is immaterial to the present appeal, but apparently 
it had not at the date of the present application for 
execution. 

A sum of Rs. 11-2 only had been recovered on the 
decree on the security bond prior to the present appli- 
cation for execution, which was filed on the 11th 
December, 1912. In the application the amount due 
was shown to be Rs. 85,358-10-6 and there was a 
request for an order for attachment and sale of the 
properties. The Court ordered attachment of the 
properties returnable on the 8th February, 1913, and 
* on that date ordered notice for settlement of sale 

proclamation. On the 22nd February, the judgment- 
debtor appeared and asked for time to file objection 
and time was given till the 1st March. In the mean- 
time, on the 24th February, on the application of the 
decree-holder, issue of sale proclamation was ordered 
on the valuation given by the decree-holder, the 9tli 
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April being fixed as the date for sale. On the 1st 
Goein'da March the judgment-debtor filed his objections. 
Chasdba There was, as is usual, an allegation that the applica- 
v . tion for execution was illegal and not maintainable, 
i% atlas but the main objection seems to have been as to the 

■OH AN DR A 

Pal. valuation of the properties. This petition of objection 
;E — oft was supplemented by another on the 23rd June, in 
J. which the judgment-debtor urged that the application 
could not be .entertained as the mortgagee could never 
sell the equity of redemption — an objection appa- 
rently based on the repealed section 99 of the Transfer 
of Property Act, — and that as some of the properties 
covered by the bond had already been sold in execu- 
tion of the mortgage decree there should be a rateable 
distribution of the debt over all the properties. 

The last mentioned point was apparently the only 
point pressed when the objections came to be decided, 
at least it is the only point touched on in the order of 
the Subordinate Judge made on the 21st February, 1914. 

This order was followed by the appointment of a 
commissioner to value the properties. The matter 
then came to this Court on appeal by the decree- 
holders, on the 19th January, 1916. A Division Bench 
held that in view of the provisions of Order XXXIY, 
r. 14 the execution could not proceed, and dismissed the 
application for execution. There was an application 
for review and on the 19th December last, the Court 
held that as no cross-appeal had been filed the appli- 
cation for execution should not have been dismissed. 
The appeal was dismissed, with this reservation, “we 
express no opinion on any question which may arise as 
to any proceedings in execution which the appellants 
may think fit to take,” 

When the case went back to the Subordinate Judge, 
the decree-holder applied for an order in the presence 
of the judgment-debtor that Order XXXIY, rules 14 


YOL. XLY] CALCUTTA SERIES. 


535 


i- 



and 15 had no application. The Subordinate Judge 
upheld the contention of the judgment-debtor that 
those rules did apply and dismissed the application 
for execution. The present appeal is against that 
decision. 

Four grounds are urged : (i) that it was no longer 
open to^the judgment-debtor to object to the execution 
because the order for sale having been passed and not 
appealed against, it was binding on the parties even 
though it may have been erroneous ; (ii) that rules 14 
and 15 of Order XXXIV do not apply, because rule 15 
applies only to the charges specified in section 100 of 
the Transfer of Property Act, and in this case the 
charge being created by judicial order was not such 
a charge ; (Hi) that the charge being created by the 
judicial order, rule 14 of Order XXXIY in terms had 
no application because the decree-holder was not a 
charge-holder before he got his decree ; (iv) that the 
decree-holder had applied for and got an order for 
sale, therefore the objection came too late, as under 
rule 14 the objection must be taken before the property 
is brought to sale. 

The first point taken is that the matter is res judi- 
cata and the case of Mungul Pershad Dichit v. Grija 
Kant Lahiri (1) is cited to support the contention- 
In my opinion the similarity between the present case 
and the case cited is of the most shadowy character. 
It is true that the judgment-debtor when his petition 
of objection wars heard did not argue the question of 
validity of the proceedings nor raise the question by 
way of appeal or cross-appeal on the decree-holders’ 
appeal, but there the similarity ends. In the case 
cited the judgment-debtor was served with a notice 
under section 216 of the Code of Civil Procedure. The 
Court had to decide whether execution was barred 
(1) (1831) I. L. It. 8 Calc. 51. 
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and by its order for proceedings to continue impliedly 
decided that it was not. In the present case the order 
for attachment was made as a matter of routine on 
the application for execution. Similarly, the order for 
issue of sale proclamation was made in the absence 
of the judgment-debtor, though he had appeared in 
the proceedings. The question of the validity of the 
execution proceedings was not at any stage dealt with 
and decided though raised, possibly because it was 
not argued. In fact there , is not in terms any order 
for sale or deciding that execution could be enforced 
by sale, there are only the routine order of attach- 
ment and the orders which would follow as a matter 
of course for settlement of the sale proclamation and 
for the issue of the proclamation. These cannot, in 
my opinion, be treated as impliedly deciding that 
execution could proceed by way of sale, as it is obvious 
the Subordinate Judge never considered the question. 
And when these facts were pointed out to the learned 
pleader for the appellant he urged that the judgment- 
debtor having acquiesced in the order and accepted the 
benefits of orders subsequently passed could not be 
allowed to question the original order, in other words 
a plea of estoppel. I do not think the decree-holder 
can raise a plea of estoppel when he must have known 
that he had himself induced the Court ex parte to pass 



an order to which he was not entitled. 

Not only do the principles of res judicata and 
estoppel not stand in the way of the judgment-debtor’s 
plea, but it would be a startling result if a decree-holder 
should be able in execution proceedings to get a 
relief which his decree expressly declares that 
he shall not have. It is true that what he asked for 
in his suit and what was refused was a mortgage 
sale, while his application in execution was for 
attachment and sale under Order XXI, but the 
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practical result is the same. The decree in effect 1917 

said that he could not have a sale of the property g-obinda 

without a suit under section 67 of the Transfer of Chandra 
P roperty Act and he is seeking to avoid the effect of P £ L 
that decree by an order in execution. ^Kailas 

The next argument addressed to us was that H Pal EA 
rules 14 and 15 of Order XXXIV did not apply to beachcboft 
this case, as the decree-holder’s charge was not one J. 
within the meaning of section 100 of the Transfer 
of Property Act, in that it had not been created 
either by operation of law or by act of parties, but by 
judicial order, viz., the decree in the suit. The fallacy 
in this argument is that the charge is not created • 
by the decree. The decree only declares the existence 
of the charge, it was in fact created by the act of 
parties. And the same answer applies to the argu- 
ment based on the opening words of Order XXXIV, 
rule 14 read with rule 15, namely, that the decree- 
holder was not a charge-holder at the time that he 
obtained his decree. In fact he was, though his 
rights had not previous to the decree obtained 
judicial recognition. 

The fourth ground depends on the view that 
the words “ bring the property to sale ” in Order 
XXXIV, rule 14, mean nothing more than obtain an 
order for sale. In my opinion they include not only 
all the steps preliminary to the sale, but the sale 
itself. In fact the view urged on behalf of the 
appellants would be impossible of application, for 
objection could not be made before the judgment- 
debtor got notice and on the appellants’ own argu- 
ment in connection with the first ground it must 
be taken that the order for sale was made before the 
order of 8th February when notice was issued for 
the purpose of settling the sale proclamation under 
Order XXI, rule 66. 
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In my opinion, ail the grounds urged fail and the 
appeal should be dismissed with costs. 


Walmsley J. I agree, 
s. K. B. 


Appeal dismissed. 
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Executor— Powers and duties of executor — Personal liability — Right to 
indemnity — Interest of minor in conflict with that of executors — Necessity 
of minor being represented — InsuMciently stamped hundis — Plaintiff's 
remedy . 

Before the Hindu Wills Act (XXI of 1870), the position of an executor 
under the Hindu Law was that of a manager. When the Hindu W 7 ills Act 
incorporated section 179 of the Succession Act, the executor acquired a 
statutory position. An executor under the statute is the legal representa- 
tive of a deceased person for all purposes and all the property of the 
deceased person vests in him as such. He is accordingly, in many respects, 
in a different position from a Hindu widow succeeding to her husband’s 
estate, a guardian of a minor, ora shebait of an idol. The estate of the 
testator is absolutely vested in the executor for the purpose of administra- 
tion and he can deal with it, as he pleases, subject to his responsibility 
as executor for the due administration of the estate. The executor who 
borrows money in the course of the administration for the purposes of the 
estate, is personally responsible for the repayment of such debts, though he 
is entitled to be indemnified out of the estate for such borrowing if he 
shows that it was reasonably and properly made. 

0 Appeals fiom Original Decrees, Nos. 364, 413 and 414 of 1914 and 
Nos. 153 to 167 of 1915, against the decrees of Behari Lai Chatter jee s 
Subordinate Judge of Dacca, dated May 1, 1914. 
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La’oouchere v. Tupper (1), Farhall v. Farhall (2), Romanath Paul v. 
Kanai Lai Fey (3), Febendra Nath Biswas v. FI cm Chandra Roy (4), 
Satya Prashad Pal Chowdhry v. Matilal Pal Ckowdhry (5) re- 
ferred to. 

When an executor carries on the business of his testator — whether he 
does so for the purpose c£ winding it up or of making it over as a going 
concern to the person or persons entitled to inherit it, there does not appear 
to be any difference between his duties in so doing and his duties in dealing 
with any other part of the testator’s estate. The responsibility rests entire- 
ly upon him subject only to his ultimate right to be indemnified out of the 
estate. 

Where hundis in a suit are insufficiently stamped, it is open to the 
plaintiff to give the go-by to the hundis, which are inadmissible in 
evidence, and sue for the consideration. 

Golap Chanel Marwaree v. Thakurani Mohokoom Kooavee (*i) 
Pramatha Nath Sandal v. Dwarka Nath Bey (7) referred to. 

Ordinarily the executors represent the estate but not in a case where 
their personal interests as executors are diametrically opposed to those of 
the minor. When such is the position of affairs, the minor’s interests 
must be safeguarded and the minor properly represented at the trial. 

Appeals by Sadhir Chandra Das, minor defendant, 
through his guardian ad litem Mr. A. C. Banerjee, and 
another. 

These appeals arose out of suits for moneys on 
hundis and promissory notes on demand. The facts 
are shortly these. One Srish Chandra Das had a very 
flourishing banking business at Dacca. The business 
was of Long standing and the public used to invest 
moneys in it and obtain interest at the market rate. 
The usual practice was to execute hundis, promissory 
notes on demand or khatas in favour of the depositor 
and in case of payment of interest on hundis the due 
dates of the same were extended and endorsed and 
sometimes hundis were renewed. The hundis were 

(1) (1857) 11 Moo. P. C. 198. (4) (1903) I. L. R. 31 Calc. 253. 

(2) (1871) L. R. 7 Oh. 123. (5) (1900) I. L. R. 27 Calc. 683. 

(3) (1894) 7 C. W. N. 104. (6) (1878) 1. L. R. 3 Calc. 314 

(7) (1896) I. L. R. 23 Calc. 851. 
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drawn by an officer of the firm and accepted by 
another on authority. Srish made a will appointing 
his widow, Rajeswari, executrix and his cousin and 
officer, Rajani, executor of his estate and au ouz 
his widow to adopt his daughter’s son, the minor 
Sudhir Chandra Das. He died on the 27 Agrahayan 
1311 (ii Dec. 1904). Sudhir was adopted on lbth 
Bysak 1313 (26th April 1906) and the business was 
Zti on till Bysak 1319. After Srish’. death the 
executrix and executor applied to the Distrio 
for probate of will. It was contested by Indumati, 
another daughter of Srish, but ultimately 
case was compromised on payment of Rs. 30,000 to the 
objector, and probate was granted to the e«aac 
executor who appointed Chandra Kumar Dutt - manage 
of the estate. After Chandra Kumar r J ed, h - 
Nath Bose was appointed manager. A 
death the administrator pendente life «ned ® ^ 
banking business with the sanction o ^ 

Judge and accepted the hundis which were for the 
investments made. After the grant of the probate 
business was carried on by the executrix and executor. 
One of the gumastas (i.e. an officer of the firm) used to 
draw the hundis upon the firm, and Rajani as executor 
used to accept them. . In some cases Rajeswari 
accepted the hundis. In this manner business was 
done till it was closed. In these suits the hundis were 
accepted and promissory notes on demand executed 
by Rajani as executor. 

Some of the hundis in suits were renewed hundis 
the original investments having been made during the 
„ life-time of Srish. All these suits had been instituted 
within t im e from the due dates. In these suits the 
plaintiffs’ prayer was to make the estate of Srish liable. 
They had made the executor Rajani, the executrix 
Rajeswari, the minor son Sudhir, and the Receiver, 
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prarties to the suit and had sought to make the 
executor and executrix personally liable in case the 
estate or the assets of the firm be not liable. 

The’ Subordinate Judge decreed the suits against the 
estate of Srish, absolving the executors from per- 
sonal liability. Hence this appeal. 

Mr. B. Chakravarti, Babu Basanta Kumar Bose 
and Babu Bipin Behari Biswas, for the appellants. 

Mr. B. C. Mitter, Mr. C. B. Das, Mr. S. C. Boy, 
and Dr. Sarat Chandra Bi/sak, for the respondents. 

Cur adv. vult. 


Stohir 

Chandba 

Das 

v. 

Gobinda 

Chandra 

Roy. 


Chitty J. These are eighteen appeals filed by 
Sudhir Chandra Das, the infant adopted son of 
Srish Chandra Das, through his guardian ad litem 
Mr. A. C. Banerjee, and by Mr. K. B. Dutt, Receiver of 
the estate of Srish Chaudra Das, against as many 
decrees of the First Subordinate Judge of Dacca. The 
eighteen suits were heard by the Subordinate Judge 
and disposed of by him in one judgment. The main 
questions are common to all these suits but there 
are points peculiar to some of them which must 
be separately dealt with. The Subordinate Judge 
has held the estate of Srish Chandra Das responsible 
for the debts claimed in these eighteen suits absolv- 
ing the executor from personal liability. It will be 
convenient to deal first with the questions which are 
common to all the suits and then to deal with any 
points peculiar to any one or more of them. 

The facts are not seriously disputed. Srish Chandra 
Das was a zemindar and banker carrying on busi- 
ness at Dacca and elsewhere. He had inherited the 
business from his grandfather Raj Chandra and his 
father Pratap Chandra. The business was carried on 
in the name of Issur Raj Chandra Pratap Chandra 



1917 Das. It is with this banking business that we are t 
Sudhir concerned, in these appeals. The method of business 
Chandra appears to have been to take deposits from the public 
D t f s and pay them interest at the bank rate, while presum- 
Gobinda a biy out of those deposits, loans were made to other 
H rot persons at a higher rate of interest. The business 
Ch ~ j undoubtedly had a good name in the district and 
many people were found willing to entrust their 
moneys to Srish Chandra Das. The method of taking 
deposits was on receiving money from a person to 
pass to him a huudi payable at 90 days’ sight or a 
promissory note or even a plain hdtchitta. These 
documents appear to have been given rather as evidence 
of the deposits than as negotiable instruments ; that is 
to say the depositor was often willing to leave his 
money with Srish Chandra Das, long after the due 
date of the hundi or promissory note had expired. 
But we understand that the liundis and promissory 
notes were, as a matter of form, renewed from time 
to time. Srish Chandra Das died on 12th December, 
1904, having the day previous made his will, of which 
he appointed his wife, Rajeswari Chaudhurani, defend- 
ant No. 1, executrix and his coasin and servant, Rajani 
Mohan Das, defendant No. 2, executor. The will is very 
short and simple, and no question turns upon its 
construction. He empowered his wife to adopt Nirmal 
Chandra Das, the son of his daughter Sarojini or failing 
him, any other person. To the son so to be adopted the 
testator left the whole of his estate, subject to an allow- 
ance of Rs. 100 a month to be paid to his two eldest 
daughters and two houses to be given to them. The 
testator left him surviving, besides his wife Rajeswari, 
four daughters : Sarojini, who married Bankim 
Chandra Chaudhury and whose son Nirmal Chandra 
was to be adopted ; Indumati, who married Bepin 
Beharir Biswas ; Promila, who married Gnanoda 
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Roy Cliowdhury (known as Raja of Dubai hat i) ; and 1917 
Sukumari. On the 22nd Febraary, 1905, an application S ~ E 
was made to the District Judge of Dacca for probate Chandba 
of the will by the executors. The testator’s daughter 
Indumati filed a caveat, and on 4th April, 1905, Babu 
Chandra Kumar Dutt was appointed administrator Roy. 
pedente lite. The probate case was soon afterwards Q HITiy j 
settled. Indumati was paid Ks. 30,000 out of the 
estate and withdrew her caveat. Probate was accord- 
ingly issued to the executrix and executor on 22nd 
May 1905. On 26tli April, 1906, Rajeswari adopted the 
boy Nirmal Chandra Das, who was then given the 
name of Sudhir Chandra and who is one of the appel- 
lants before us. The executors continued to carry on 
the business of the testator and for that purpose 
appear to have borrowed very large sums of money. 

Their management w T as not successful and the estate 
became more and more heavily involved. 

On 26tli April, 1912, a suit was filed on the Original 
Side of this Court (suit No. 415 of 1912) by Sudhir 
Chandra Das, through his adoptive sister and next 
friend Promila, against the executrix and executor. 

In that case after contest a preliminary decree was 
passed by Chaudhuri J. on 6th May, 1913. Notices 
w 7 ere issued in that suit to all the 107 creditors of the 
estate and we are told that among the creditors all the 
plaintiffs now before us preferred their claims. The 
business had gone from bad to worse and in 1912, it 
was finally closed. In that year and in 1913, 75 suits 
were filed against the executors of the estate by 
various creditors — 6 in the High Court and 69 in the 
mofussil. Of these the High Court suits and 51 
mofussil suits were stayed. The 18 suits now before 
us were not stayed and have gone to decree. We 
think that the Subordinate Judge did not exercise a 
wise discretion in declining to postpone the hearing 
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1917 of these 18 suits also, and allow these plaintiffs to 
Sctdhir prove in the administration suit along with the rest 
Chandra 0 f the creditors of the estate. The matter was brought 
v. to his notice but he appears to have declined to act 
Chandra without a specific order of this Court upon himself. 

Roy. If his decrees against the estate were in other respects 
C Hrm j proper and could be supported even then it would 
give the present plaintiffs a somewhat unfair advantage 
over the other creditors of the estate because they 
would come in with their claims already decided and 
increased by the costs of hearing in their several 
suits. It should be stated that in the administration 
suit Gnanoda Nath Roy Chowdhury was appoiuted 
Receiver. His place is now held by Mr. K. B. Dutt. 
In the administration suit, Promila was removed from 
the position of next friend and Mr. S. P. Bose was 
appointed on 27th July, 1912. Later his place was 
taken by Mr. A. C. Banerjee. On the 12th August, 
1912, Gnanoda Nath Roy Chowdhury as Receiver took 
possession of the estate, and it was at or about that 
time that the business was closed. 

For the most part, the debts now in question in 
these 18 suits were incurred by the executors between 
the years 1909 and 1912. In two cases (suits 21 and 218) 
it is alleged that the liundis were in renewal of former 
hundis and that those debts were actually incurred in 
the life-time of Srish Chandra Das. In another suit 
(No. 51) it is said that the hundis were in renewal of 
debts incurred by Rajeswari when she was heiress of 
the estate before the adoption of Sudhir Chandra Das. 
The main question in these appeals is whether the 
decrees should have been passed, as they have been 
passed, against the minor and the Receiver, that is to 
say, against the estate of Srish Chandra Das, and not 
against the executrix and the executor personally. It 
is admitted that the claims in all these 18 suits are 
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based on hundis written by an employee of the firm i9n 

and accepted by Rajani Mohan Das as executor. subhir 

Rajani Mohan Das died pending the appeals and his Chandki 

sons have been brought on the record as his legal t 

representatives. Gobinda 

Chandra 

It was argued by the learned counsel for the Roy. 
plaintiff in Appeal No. 364 which is the main appeal CmTTy j 
before us, that the executors had power to carry on the 
business, to borrow money for that purpose, and to 
bind the estate by those borrowings. A long and 
elaborate argument was addressed to us as to the posi- 
tion of an executor under the Hindu Law. It was 
said — and rightly said — that before the passing of the 
Hindu Wills Act (XXI of 1870) he was a manager. It 
was not until the Hindu Wills Act incorporated 
section 179 of the Succession Act that the executor 
acquired a statutory position, and that the estate of his 
testator vested in him. It was conceded that the 
powers of an executor under the statute were, if any- 
thing, larger than those which lie possessed before 
and it was said that no powers which he possessed 
before had been taken away. It was argued that, as a 
widow or a guardian of a minor or a shebait was a 
manager, therefore an executor, who was also a 
manager, stood in the same position. The argument 
is obviously fallacious. The analogy is in no sense 
complete, and the cases which deal with the peculiar 
powers of widows, guardians or shebaits have really 
no bearing-upon the present question. A very large 
number of cases dealing with such persons and their 
powers were cited before us, and I have been at 
some pains to examine those decisions. I am, however, 
entirely unable to see that they afford any assistance 
for the decision of these appeals. W e have to deal with 
executors, and their powers and duties as such. An 
executor under statute is the legal representative of a 
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deceased person for all purposes and all the property 
of the deceased person vests in him as such. Section 4 
of the Probate and Administration Act (V of 1881) is 
a reproduction verbatim of section 179 of the Succession 
Act (X of 1865), which was made applicable to Hindus 
by section 2 of the Hindu Wills Act. The executor is 
therefore in many respects in a different position from 
a Hindu widow succeeding to her husband’s estate, a 
guardian of a minor, ora shebaitol an idol. The estate 
of the testator is absolutely vested in the executor for 
the purpose of administration and he can deal with it 
as he pleases, subject, of course, to lxis responsibility 
as executor for the due administration of the estate. 
His powers are defined in Chapter VI of the Probate 
and Administration Act while his duties are dealt with 
in Chapter VII. One of the duties of an executor is to 
collect with reasonable diligence the property of the 
deceased and the debts that were due to him at the 
time of his deatli (section 100). By section 105 debts 
of every description must be paid before any legacy. 
It has been held in several cases in this Court that the 
executor who borrows money in the course of the 
administration for the purposes of the estate is person- 
ally responsible for the repayment of such debts, 
though he is entitled to be indemnified out of the 
estate for such borrowing, if he shows that it was 
reasonably and properly made. This principle was 
laid down in England in the cases of Labouchere v. 
Tapper (1) and Farhall v. Farhall (2). It has been 
applied to the case of Hindus in at least three cases 
decided by the Court : Romanath Paul v. Kanai Lai 
Bey (3), Debendra Nath Biswas v. Hem Chandra Roy 
(4), and Satya Prashad Pal Chowdhry v. Matilal 


(1) ft 857) 11 Moo. P. C. 198. 

(2) (1871) L. R. 7 Ch. 128. 


(3) (1894) 7 C. W. N. 104. 

(4) (1903)1. L. R. 31 Calc. 253. 
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Pal Chowdhry (1). It is true that in the iast-men- 1917 
tidied case the Court held the estate liable on sudhtr 
hatchittas executed by the executrix but that decision Ch -^ ea 
was based on the peculiar facts of that case. Farhallv. v 
Farhall (2) was referred to and the remarks of Mellisli 
L. J. were applied. The English law as stated in Hoy. 
various passages in Williams on Executors was also Ch ^7 j 
accepted. I do not think that the principle of an 
executor’s personal liability, as laid down in England 
and accepted by this Court as applicable to Hindu 
executors, can now be disputed. But it was said that 
those cases are distinguishable from the present inas- 
much as the debts there dealt with were ordinary debts 
on contract and not obligations undertaken in the con- 
duct, and for the purposes of business. It was argued 
that a business in India is on a different footing from 
a business in England — that it is here an heritable as- 
set, which passes on the owner’s death to his heirs. 

There is no doubt some distinction between the two 
but it is not a very real one. 1 n England executors do, 
and must, carry on their testator’s business for the 
purpose at any rate, of winding it up. As to how long 
they can do so is a matter to be considered in every 
case. Sometimes the conduct of a business by execu- 
tors in England has been prolonged over a large number 
of years as for instance, where a testator has directed 
in general terms that the sale and conversion to his 
property might- be postponed for such period as to the 
executor should seem expedient : see In re Crowther , 
Midgley v. Crowther (3). In India a business such as 
this, is undoubtedly a heritable asset : see Sakrabliai 
Nathicbhai v. Maganlal Mulchand (4). It will pass 
to the owner’s heirs, and, in the case of a will, will 
vest in his executor. In respect of the duties of the 

(1) (1900) I. L. R. 27 Calo. 683. (3) [1895] 2 Ch. 56. 

12) (1871) L. R. 7 Ch. 123. (4) (1901) I, L. R. 26 Bom. 206, 215. 
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executor in carrying on that business— whether he 
does so for the purpose of winding it up, or of making it 
over as a going concern to the person or persons entit- 
led to inherit it, there does not appear to be any differ- 
ence between his duties in so doing, and his duties in 
dealing with any other part of the testator’s estate. 
An executor may pledge any portion of his testator’s 
estate in order to raise money for the purpose of 
administration e. g. mortgaging a zemindari for the 
payment of Government revenue. I am unable to see 
any distinction between his borrowing money for 
other purposes of the estate and his borrowing money 
in order to carry on a business. In either case he 
can only do so for the benefit of the estate ; and in so 
borrowing the responsibility rests entirely upon him 
subject only 7 to his ultimate right to be indemnified 
out of the estate. 

It appears to me, therefore, that in these cases the 
decrees ought undoubtedly to have been passed against 
the executrix and the executor personally 7 subject to 
their right of indemnity against the estate if in the 
administration suit they showed that the borrowing 
was in all respects proper and for the benefit of the 
estate ; I must of course assume that they might be 
able to show that the borrowing was for the benefit 
of the estate. Here the facts, so far as they have 
been investigated, point rather in the other direction. 

The learned Subordinate Judge has, I think, fallen 
into a serious error in shutting out evidence of 
anything like mismanagement on the part of the 
executrix and executor. He has also held that the 
question of indemnity cannot be gone into in this 
case. The latter would be a correct decision, if he 
were making the executors liable; but it is clearly 
wrong if he is making the estate liable because in that 
case he has shut out any question of the propriety or 
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impropriety of the executor’s conduct in borrowing 
these moneys. Even on the present imperfect elucida- 
tion ' of the facts, it would appear that the executors 
acted recklessly in carrying on this business. The 
debts of the business at the time of the testator’s 
death, we are told, amounted to about six lakhs of 
rupees. The executors continued to add to that lia- 
bility and only succeeded in paying off a portion of it. 
The jesult was that the business after 6 or 7 years of 
such management was found to be insolvent and had 
to be closed. Rajani Mohan Das himself stated, that, 
had it been closed at Srish’s death, the whole estate 
would have been ruined. This was probably an exag- 
geration, but it shows that the liabilities of the 
business, as’ distinct from the rest of the estate, were 
far in excess of its assets, for I do not think that the 
whole estate including the zemindaris can properly 
be regarded as assets of the business. No doubt look- 
ing at the testator’s estate as an entire whole, they 
might in a sense be so regarded. Rajani Mohan Das 
also admitted that the executors incurred a liability 
of some Rs. 50,000 in order to invest in immovable 
property worth Rs. 70.000 the balance presumably 
being met from other portions of the estate. If the 
business was in that condition at the date of Srish’s 
death it is difficult to see how the executors -were justi- 
fied in borrowing for such a purpose. Nor could they 
be justified in incurring further debts in the vain hope 
of saving the business as a going concern. 

As to the liability of Rajani Mohan Das, or rather 
(as he is dead) of his estate there can be no question. 
It was argued on behalf of Rajeswari, defendant No. 1, 
that she had nothing to do with the business and that 
she was not accountable for the acts or defaults of her 
co-executor. The evidence, however, shows that this 
contention is not correct. It was she who decided to 
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carry on the business after her husband’s death and 
did in fact carry it on. She appointed the manager 
Babu Chandra Kumar Dutt and the evidence shows 
that to some extent she looked into the details of the 
business. She was at that time in the position of 
heiress to her husband’s estate because until the adop- 
tion took place, there was a partial intestacy. She 
was therefore in the dual capacity of executrix and 
heiress. She cannot, however, escape her responsibi- 
lity as executrix by pleading that she gave orders in 
the other capacity. The arguments addressed to us for 
the plaintiffs respondents appear to me to be some- 
what inconsistent, because it was conceded that the 
executors could not charge the estate except for moneys 
properly borrowed and that the creditors were bound 
to make enquiries to see whether they were justified 
in lending to the estate, and yet the plaintiffs seek to 
make the estate liable without any investigation of 
those matters. That the plaintiffs made no such 
enquiries is clear. There is no evidence of anything 
of the kind and it does not appear to have been con- 
tended before the Subordinate Judge that they made 
any such enquiries at all. 

It was argued for the plaintiffs that, as the estate 
had vested in the widow as heiress on the testator’s 
death and in the adopted son from the date of adop- 
tion he being under the guardianship of his mother 
Rajeswari, the estate would be bound as she could 
assent to the borrowing of these moneys, first in her 
capacity as beneficiary, and then in her capacity as 
guardian of the minor beneficiary. This is also 
fallacious because the estate was wholly vested in the 
executors as such and they were responsible till such 
time as the administration was complete. Admittedly, 
it is not yet complete and the propriety of their borrow- 
ing may yet be investigated in the administration 
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suit. It should perhaps be stated that there is no 
provision in the will authorising the executors to 
carry on the business. So far as they did so, they 
did it subject to the general law in such matters. In 
suits Nos. 21 and 213 (Appeals Nos. 758 and 163) it was 
stated that the hundis were in renewal of former 
hundis and that the original deposits had been made 
in the life time of Srish Chandra Das. It was urged 
that in these suits at any rate the decrees should be 
against the estate. No donbt, if the facts are as stated, 
these cases stand on a somewhat different footing to 
the rest. It may well be that in those cases the 
executors would have but little difficulty in establish- 
ing their right to indemnity and these creditors 
would get the benefit of that in the administration 
suit. There are, however, substantial objections to 
passing decrees at once against the estate in these 
cases. In the first place, the evidence that the deposits 
were made in Srish Chandra’s life time is by no means 
complete. It is at present rather a matter of inference 
than of proof. Secondly, all evidence of mismanage- 
ment has been shut out, so that it is impossible to 
decide one way or another as to the propriety of the 
executor’s conduct in renewing these loans. Thirdly, 
the question of indemnity has not been, and cannot be, 
gone into here and that must be determined before 
the estate can be charged. I think, therefore, that these 
claims should stand over with the others for investi- 
gation in tbe administration suit. On the whole, I 
am of opinion that these 18 decrees against the 
estate cannot stand but that they must be entered up 
against the executors in their personal capacity, 
subject to their right of indemnity, if any, in the 
administration proceedings. 

This disposes of the main question which is com- 
mon to all the appeals. 
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With regard to Appeals Nos. 157, 159, 161, 165, 413 
and 414, it appears that the hundis in these suits were 
insufficiently stamped. In Appeals Nos. 161 and 414, 
the question cannot be gone into as the Subordinate 
Judge points out that the objection was not taken 
until after the admission of those hundis in evidence, 

Chitty j. As t0 . tiie other four appeals I think that the 
Subordinate Judge is right in holding that the plain t- 
iiEs were at liberty to give the go-by to the hundis 
which were inadmissible in evidence and sue for the 
consideration. That appears to be settled law, so far as 
this Court is concerned : see Golap Chand Marwaree 
v. Thakurani Mohokoom Kooaree (1) and Pramatha 
Nath Sandal v. Dwarka Nath Dey (2). In the 
administration suit these creditors could certainly 
come in and claim the executors’ indemnity, if they 
had any, against the estate. 

In appeal No. 156, the plaintiff challenged the 
validity of the adoption of Sudhir Chandra Das. The 
learned Subordinate Judge held that the point was 
beyond the scope of that suit and declined to go into 
it. In this he was, I think, in error. If Sudhir 
Chandra Das was on the record as the beneficiary 
representing the estate, it is clear that the estate could 
only be represented by him if he was in fact such 
beneficiary. That would depend on the validity of 
his adoption. If the point was raised, as in this case, 
it undoubtedly was; the lower Court ought, I think,' 
to have gone into it. In the view that I take of the 
liability of the executrix and the executor, the matter 
becomes of little importance as the suits must fail 
against Sudhir Chandra Das. In all the other cases 
the validity of adoption, though at one time in 
question, was not seriously disputed either in the 
lower Court or before us on appeal. 

(1) (1878) I. L. B. 3 Calc. 314, (2) (1896) I. L. R. 23 Calc. 851. 
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This is sufficient to dispose of the 18 appeals. 

There is, however, another and equally substantial 
ground on which the decrees of the Subordinate Judge 
against Sudhir Chandra Das must necessarily be set 
aside. It is clear from the record in these various suits 
that the minor Sudhir Chandra Das was not properly 
represented in the Court below. In suit 91 of 1913 
(Appeal No. 162), the minor Sudhir Chandra Das was 
never made a party at all. The Receiver, Kumar 
G-nanoda Nath Roy, was a party defendant No. 5, and 
his place was taken by Mr. K. B. Dutt on 22nd January 5 
1914. The learned Subordinate Judge says that the 
absence of the minor was immaterial, as the estate 
was fully represented by the executors. Ordinarily 
speaking, no doubt, the executors could fully represent 
the estate but not in a case like this where their 
personal interests as executors were diametrically 
opposed to those of the minor beneficiary and the 
estate. The minor is spoken of throughout in all the 
suits [except suit No. 91 (Appeal No. 162) just men- 
tioned] as represented by his guardian ad litem , Janaki 
Nath Roy. We have been at some pains to investi- 
gate the facts which led up to the appointment of 
Janaki Nath Roy in each and every one of these cases. 
It is not necessary to go through them in detail at 
this stage. It is sufficient to say that in most cases 
the plaintiffs proposed, as was not unnatural, the 
appointment of Rajeswari as guardian ad litem of her 
minor son. In most cases the notices required by Order 
XXXII, rule 3 of the Code of Civil Procedure, "were 
issued on the minor and Rajeswari. In some cases no 
notice at all was issued. In many cases the service of 
the notice is left in doubt. In several cases there was 
no formal appointment of a guardian at all. In all the 
cases, however, it appears that Janaki Nath Roy who 
is a cousin of Rajeswari came forward of his own 
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I'- ^ motion and asked to be appointed guardian ad litem. 

Sudhir ’I® certain that lie did so as the nominee of 

CH dIs RA Rajeswari. Now it cannot be disputed for a moment 

v. that the interests of Rajeswari were wholly antagonis- 
ed™^ tic t0 the interest of her minor son. It was, therefore, 
Roy. impossible that she could act as his guardian ad litem, 
Chitty j. nor was lt ri ght that her nominee should be appointed 
to that post. Another extraordinary circumstance 
is that one at least of the pleaders for the parties, 
namely Babu Birendra Chandra Sircar, was appear- 
ing both for the minor and his mother. In other 
cases we find that the pleaders in the Court below 
were occasionally to be found first on one side 
and then on the other. Thus Babu Peary Lai Das, 
who appears throughout as the pleader of the minor 
or of the Receiver, appears in one case to have made 
an application for the mother. He appears in one 
case at least to have held a vakalatnama for Rajani 
Mohan Das (see the decree in suit 91 of 1913). On 
29th May, 1914, directly the hearing was over, Janaki 
Nath Roy put in a petition in all the suits (except 
No. 91 of 1913) praying to be relieved of his guardian- 
ship. This was granted on the 20th June, 1914, when 
Mr A. C. Banerjee was appointed in his place. I 
should not be disposed to lay such stress on the 
absence in some cases of a formal order of appoint- 
ment, in view of the fact that the cases were all tried 
together, and Janaki Nath Roy was formally appointed 
in most of them. The substance, however, of the 
objection is that the minor was not properly repre- 
sented or his case, which was diametrically opposed 
to that of the executors, properly put before the Court 
by Janaki Nath Roy. This is shown by the fact that 
no evidence was called on his behalf, the only witness 
nominally called by him being a pleader who was 
called to prove the affidavit in the petition for probate, 
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in other words to give evidence in favour of the 
executors. The cases were, except for some desultory 
cross-examination, conducted practically without 
opposition on behalf of the minor. As I have before 
observed the learned Subordinate Judge (in my opinion 
erroneously) shut out the evidence of mismanagement 
on the part of the executors which the pleader for the 
minor wished to elicit by cross-examination. It may 
be said that in most of the cases the Receiver was 
also a party and that he could, and did, properly 
represent the estate. He was made a party simply 
in his capacity as Receiver. He does not appear to 
have taken any active part in the proceeding. It may 
be that he had no funds in his hands to enable him 
to conduct the defence in a more strenuous manner. 
The fact remains that the real defendant brought on 
the record to represent the estate was the minor 
Sudhir Chandra Das, and his interests, which were 
at stake, have not been properly safeguarded in the 
trial in the Court below. The learned Subordinate 
Judge appears to have taken a somewhat one-sided 
view of the case throughout, and instead of endea- 
vouring to protect the minor and his interests, has been 
too ready to protect the executors at the expense of the 
minor and his estate. There appears to be no founda- 
tion in fact for the suggestion that in the Court below 
the executors and the guardian ad litem of the minor 
were combining to defeat the claims of the creditors. 
The impression left on my mind, after a full considera- 
tion of the whole case, is rather that 'the executors 
were playing into the hands of the creditors in order 
to relieve themselves of liability by throwing it on 
the estate. 

I would accordingly set aside all these 18 decrees 
of the Subordinate Judge and enter up decrees for 
the several amounts against the executrix and the 
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executor personally (the executor now being represent- 
ed by his sons) with liberty to the plaintiffs to {claim 
the executor’s indemnity, if any, against the estate 
in the administration proceedings. 

The appeals must be allowed with costs, that is to 
say, the suits will be dismissed against the present 
appellants with costs, one set only in both the Courts. 
The plaintiffs will have their decrees against the 
executrix and the executor personally with costs in 
both the Courts. The executrix and the estate of the 
executor will also be responsible jointly with the 
several plaintiffs to the appellants for their costs of 
these appeals. 

Beachcroft J. I agree. 

S. K. B, 


Appeals allowed. 
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Before Teunon and Shamsul Hud a JJ. 

AMIRUDDIN AHMED I9i7 

v ■ July 30. 

' EMPEROR.* 


Misdirection Concession — Instructions to Jury to consider non-confessional 
statements against co-accused — Direction to consider question of admis- 
sibility of confessions — Duties of Judge and Jury as to mode of dealing 
with confessions — Use in the charge to the Jury of expressions assuming 
guilt of the accused , and of slang terms — Discovery — Admissibility 
of part of information leading to discovery — Vtritication of confessions — 
Oral evidence of unrecorded confessions made in verification p>roceedings — 
Misdirection in placing before Jury information not leading to dis- 
covery and such unrecorded confessions — Criminal Procedure Code 
( Act V of 189 S) ss. 2di, 29S — Evidence Act (/ of IS 7 2) ss. 24 , 27 ) 30. 

It is a misdirection, which must have misled the Jury, to instruct them 
to take into consideration statements not amounting to confessions by an 
accused as against the eo- accused. 

It is a misdirection to put to the Jury and to leave it to themto deter- 
mine whether a confession to a Magistrate, and how much of a confession 
to the police, are admissible. It is the duty of the Judge to determine 
the question of the admissibility of evidence, in accordance with the law 
on the subject, and of the Jury to estimate the value of such evidence after 
its admission by the Judge. 

The Judge should avoid the use, in the charge to the Jury, of interroga- 
tive expressions assuming the guilt of the accused, such as “ Is not this ”, 
or “ Does not that ”, and of slang and colloquial phrases. 

Section 27 of the Evidence Act qualifies not only sections 25 and 26 
but also section 24. 

Queen-Empress v. Babu Lai (1) approved. 

Though the accused has himself produced the stolen articles, so much 
of his anterior statements as led to the discovery are admissible under s. 27 

° Criminal Appeal, No. 377 of 1917, against the order of D, P. Bagchi, 
Additional Sessions Judge of Mymensingh, dated May 9, 1917. 

(1) (1884) I. L. B. 6 All. 509. 
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cf the Evidence Act, but not statements contemporaneous with the act of 
production, such as “ I got these ornaments a< my share in thedaeoity ”. 

Queen-Empress v. Nana (1) and Legal Remembrancer v. Chema Nashya 
(2) referred to. 

Section 27 dues not render admissible the whole history of the investi- 
gation, or an account of the various steps by which the police obtained 
and worked up clues and finally succeeded in arresting the accused. 

Under the section the whole of the statement of an accused is not 
admissible, but only so much as led directly to the discovery or related 
directly to the fact discovered. 

Per Shamstjl Huda J. If a single statement contains more informa- 
tion than is contemplated by s. 27, the whole statement is not admissible 
but only the particular information which led to the discovery. Where an 
accused states to the police that he killed A with a knife and concealed the 
corpse at a particular place, t tie only part of the information admissible 
under the section is that relating to the concealment and not the murder. 

Queen-Empress v. Babu Lai (3) followed. 

Per Teunon J. Verification proceedings are not wholly illegal, and 
may be useful in testing the truth o£ the confession, e.g ., as to the accused s 
knowledge of the localities he has mentioned, or as furnishing clues to a 
further inquiry. 

Per Shamsul Huda J. Verifications in the company of the accused 
lead to very great abuses and should be avoided, though a verihcation 
independently of, and unaided by, the accused, is unobjectionable. 

Held per Curiam. In connection with such proceedings, the Courts 
must ensure against the reception of evidence not strictly admissible. 
Statements to the verifying Magistrate, when not recorded in the manner 
provided by s. 164 of the Criminal Procedure Code, are inadmissible and 
cannot be proved orally by such Magistrate. 

Emperar v. Radhe Halwai (4), King-Emperor v. Rajani Kanto 
Koer{h\ Queen-Empress v. Bliairab Chunder CkucJeerbutty (&) and Queen 
Empress v. Viran{ 7) followed. 

Per Shamsul Huda J. Even if the statements are recorded after the 
verification ' is completed, it would be difficult to hold that they were volun- 
tary. 

On the night of the 24th November, 1916, a band 
of dacoits entered the houses of Rajendra and Debendra 
' (1) (1889) I. L. R. 14 Bom. 260. (4) (1902) 7 0. W. N. 220. 

(2) (1897) I.L, R. 25 Calc. 413. (5) (1903) 8 O. W. N. 22. 

(3) (1884) I. L. R. 6 All. 509. (6) (1898) 2 C. W. N. 702. 

(7) (1886) 1. L. R. 9 Mad. 224. 


_____ 
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Bhonmik, in the village of Rajoi, broke open chests 3917 
and trunks and stripped the inmates of their orna- amiedddin 
ments, and escaped with property of the value, in Ahmed 
cash, notes and jewellery, of Rs. 9,000 and Rs. 300, Emperor. 
from the two houses, respectively. The chowkidar 
reported the occurrence at the thana, and the police 
arrived at the spot and began their investigation next 
morning. 

In the meantime a constable of the Giffargaon 
thana received some information about the dacoity 
from the appellant Amiruddin, on the night of the 
26th, and reported the same to his superior officers. 

On the 27th, Amiruddin was called and reiterated the 
information he had given. On the next day the Junior 
Sub-Inspector arrested Zahir and Pirn near the rail- 
way station. An Inspector of Police, who had now 
arrived, took the statements of the two accused. In 
consequence of the statement of Zahir the police 
arrested Moniruddi on the 29th, and searched his house, 
where only a Dietz lantern was found. Moniruddi 
made a statement to the Inspector implicating the 
appellant Amiruddin. On the arrival of the District 
Superintendent of Police, at the thana, Zahir, who had 
not named the appellant, on being confronted with 
Moniruddi, now admitted that the appellant had also 
been a member of the gang of dacoits. The police 
then took the appellant to the Dak Bungalow where 
he made a detailed confession to the District Superin- 
tendent who was putting up there, relating what he 
and the other three men had received as his and their 
shares of the property stolen not only in the Rajoi 
dacoity but also in the one at Baliapara a month 
previous. He said he had concealed the articles which 
he had received in an earthen pot in a tank, and offered 
to point out the place. Being confronted with him 
Zahir, Piru and Moniruddi also admitted what they 
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1917 had got in the Rajoi dacoity, and promised to produce 
Amirtodin the tilings. The police then set out with the four men 
Abked to their houses. On the way Moniruddi pointed out 
Empekor. the smithy where the shabal, used in the course of the 
Rajoi dacoity to break open the iron chests, was kept, 
and the instrument was seized. The District Superin- 
tendent thence proceeded with, the appellant to the 
latter’s house. The appellant pointed out the tank, 
entered it and searched for the pot but could not find 
it. The tank was dragged with nets and the pot was 
brought up. The appellant then took from it some 
ornaments and said “ I got these ornaments as my 
share in the Rajoi dacoity ”. The Inspector of Police 
had, in the meanwhile, taken Moniruddi to his house, 
and the latter brought out a gold necklace. The police 
next went to Zahir’s house and he asked his mother 
to bring what he had given her, whereupon she made 
over a small bundle to him. Zahir untied it and took 
out an ornament. 

The party finally went to Piru's house. Pirn asked 
his wife where she had kept the property, upon which 
she pointed to a haystack where she had concealed the 
same. Two boxes and a tin trunk were taken out. 
All the articles found were shown to Rajendra and 
Debendra. The former failed to identify any of them, 
but the latter, his wife and daughter identified soine 
of the things as theirs. 

On the SOth November, the accused were produced 
before a Deputy Magistrate. The appellant made a 
detailed confession implicating himself and the three 
other accused. Zahir and Piru made statements not 
amounting to confessions of their own guilt, Monir- 
uddi made no statement. On the 3rd December, the 
Deputy Magistrate took the appellant with him in 
order to verify his confession. He made certain 
additional statements which were not recorded by 
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the Magistrate but were proved by him orally at the 1917 
Sessions trial. The verification proceedings lasted amibuddin 
from tlie 3rd to the oth December. Ahmed 

After a preliminary inquiry, the four accused were emperor. 
committed to the Court of Sessions at Mymensingh. 

They were tried by the Second Additional Sessions 
Judge with a Jury and convicted, under s. 395 of the 
Penal Code, and sentenced to five years’ rigorous 
imprisonment. Amiruddin appealed to the High 
Court against his conviction and sentence. 

Bab u Dasarathi Sanyal and Babu Jatindra 
Mohan Chowdhry, for the appellant. 

The Deputy Legal Remembrancer {Mr. Orr), for 
the Crown. 

Teunon J. In this case the appellant before us 
has been convicted of dacoity and sentenced, under 
section 395 of the Indian Penal Code, to rigorous 
imprisonment for five years. 

The trial was by Jury in the Court of the 2nd 
Additional Sessions Judge of Mymensingh, and what 
has been urged before us is that the trial has been 
vitiated by the erroneous admission of evidence and by 
serious misdirections in the learned Judge’s charge. 

It appears that on the night of the 24th of Novem- 
ber, 1916, at a village called Rajoi, a serious dacoity 
took place in the houses of two cousins, Rajendra and 
Debendra Bhoumik. From the house of Debendra, 
cash, currency notes, ornaments and other articles to an 
aggregate value of over Rs. 9,000, and from Rajendra’s 
house cash and other property to the value of some 
Rs. 300, are said to have been removed. 

In connection with this dacoity and with a dacoity 
that took place in village Baliapara about a month 
before, the appellant, it appears, came into touch with 
the police on the 26th of November. On the 28th of 
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that month, two persons of the name of Zahir and 
Pirn, and on the 29th a third man named Moniraddi 
were arrested. Thereafter, also on the 29th, the appel- 
lant was himself arrested. 

It is next said that all the four persons so arrested 
made confessions to certain police officers, and that the 
confessions so made led to certain discoveries. 

On the following day, the 30th November, all four 
were produced before a Deputy Magistrate, to whom the 
appellant made a confession, and Zahir and Piru made 
statements. On the 3rd of December the Deputy 
Magistrate, who recorded the statements, next pro- 
ceeded to verify the appellant’s confession, and in the 
course of these verification proceedings, which conti- 
nued to the 5th December, the appellant, it is said, 
made additional statements. 

Ultimately all four accused were placed on their 
trial, and all four have been convicted. We are, how- 
ever, not concerned with Piru, Zahir and -.Moniraddi 
whose cases are not before us. 

I shall now deal with the objections that have been 
taken before us to the trial as conducted by the learned 
Judge. 

The first objection or series of objections refer to 
the confession made by the appellant himself on the 
30th November. It is urged in the first place that the 
Sessions Judge has not sufficiently placed before 
the Jury the circumstances which militate against 
the value of the confession, such as, (a) the interval 
between arrest and the making of the confession, in 
other words, the period spent in police custody, (6) 
facts indicating that the appellant had been led to 
believe that he would be made an approver, (c) the 
attempts made in portions of the confession to exten- 
uate the appellant’s own share in the crime, and (d) the 
discrepancy between the sums or value stolen and 
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the sums recovered. It has also been urged that the 191? 
Judge should have excluded, or directed the Jury to amiruddin 
discard from their consideration^ the first portion AHMBD 
of the confession in which the appellant speaks of Emperor. 
the earlier dacoity at Baliapara. In my judgment r 

the Judge would have grievously erred had he 
excluded any portion of the confession, and the fact 
that he put the whole of the confession before the 
Jury detracts from the argument that he did not invite 
special attention to passages in which, for instance, 
he speaks of persuasion, or of his rescue of a child 
from spoliation. Similarly, the learned Judge has in 
fact dealt with the question of inducement. Thus, 
though it may be said with some reason that the 
Judge’s treatment of the confession is to some extent 
one-sided, for instance, in putting to the Jury such 
questions as these “ is not the production . . material 

corroboration . . do the} 7 not . . afford sufficient 

corroboration ”, and in treating the use in the confession 
of English expressions (which is merely consistent 
with evidence previously obtained), as having the value 
of independent corroboration, yet such misdirections 
as there are in this connection would not, in my 
opinion, have been sufficient by themselves to 
necessitate a retrial . 

It is next urged that the Judge has erred in 
instructing the Jury to take into consideration as 
against the appellant the statements made bv Zahirand 
Piru to the Magistrate on the 80th of November. He 
lias throughout spoken of these statements as “confes- 
sions confessional statements’ or “confessions of 
a sort”, but when we examine them we find that they 
are not self-incriminating statements. In speaking of 
them as confessions and in saying that they “ should ” 
be taken into consideration as against the appellant, 
the Judge, it is clear, must have misled the Jury. 
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In the third place it is contended that the so-called 
verification proceedings are illegal, and that no evidence 
regarding them should have been admitted. This 
contention is based largely on the observations to be 
found in the judgments in the case of Emperor v. 
Radhe Halwai (1), but I do not understand that case 
or any other case to lay down that such proceedings 
are wholly illegal. They are undertaken, it would 
seem, with a view to testing the truth of a confession 
and to obtain evidence either corroborating the 
confession or indicating its falsity. In so far at least 
as such evidence may be obtained, for instance, in 
ascertaining that the prisoner is familiar with, or 
wholly ignorant of, the localities of which he has 
spoken, or in furnishing clues to further enquiry, such 
proceedings may be useful. In connection with such 
proceedings, the main concern of the Courts w T onld seem 
to be to ensure that evidence not strictly admissible 
is not admitted. In the present case that precaution 
has not been taken : for we find that the verifying 
Magistrate has been permitted to speak to statements 
said to have been made to him in the course of his 
proceedings. Such additional statements being state- 
ments made in the course of an investigation, when 
not recorded in the manner provided in section 164 of 
the Code of Criminal Procedure, are, in my opinion, 
inadmissible. If further authority for this proposi- 
tion is required, it is to be found in the cases of Queen- 
Empress v. Bhairdb Chunder Chuckerbutty (2) (though 
I am not to be understood as agreeing in the distinc- 
tion therein drawn between a statement and a confes- 
sion), Emperor v. Radhe Halwai (1), .and King* 
Emperor v. Rajani Kanto Koer (3). 
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Ahmed 


Emperor, 


VOL. XLV.] CALCUTTA SEEIES. 


565 


Lastly, very serious objection lias been properly ’ 1917 
taken to the manner in which the Sessions Judge has amiruddin 
dealt -with the confessions said to have been made by Ahmed 
the appellant and the co-accused to the police in the Emperor. 
course of the police investigation. It is unnecessary, Tr ^^, j 
and it would be all but impossible, to enumerate in ' N 
detail the errors committed by the learned Judge in 
this connection. He has admitted in evidence and 
placed before the Jury the whole history so to speak 
of the investigation. He has permitted the police 
officers and other witnesses introducing, inter alia, 
much hearsay matter, to describe the steps and pro- 
cesses by which they obtained and worked up clues 
and finally succeeded, in the Judge’s language, “ in 
tracking and trapping the culprits ”, and finally in 
u bagging ” the accused on their trial. 

The confessions having led, it is said, to discoveries 
he has next admitted in evidence not merely so much 
as led directly to the discovery or related directly 
to the fact discovered, but practically the whole 
of each such statement, including such matter as 
this. “Moniruddi named one Amiruddin ( i.e ., the 
appellant), while Zahir did not . . Moniruddi and 

Zahir were confronted and Zahir, when thus confronted’ 
had to admit that Amiruddin was also in the gang,” 
and again, “ Amiruddin asked to be confronted with 
Piru, Zahir and Moniruddi to tell them to their faces 
what articles they each had got in their shares”. 

He has next in effect directed the Jury that the 
statements which he has thus erroneously admitted 
could and should be used not merely against the 
maker but against his co-accused. In another respect 
also the Sessions Judge has dealt erroneously with 
this part of the case. He has expounded to the Jury 
the provisions of sections 24 to 30 of the Evidence 
Act, and has next left it to the Jury to “ scrutinize 
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the confessions and the other evidence” in the light of 
that exposition. If in this portion of the charge he 
intended, as he apparently did, to leave it to the Jury 
to decide whether the statements or confessions made 
to the Magistrate, and how much of the confessions 
said to have been made to the police officers were 
admissible, he has clearly thrown upon the Jury the 
duty which the law lays on him. It is for the Judge 
to admit or exclude evidence in accordance with the 
law on that subject, and for the Jury to weigh and 
value the evidence admitted. 

-• I have next to consider two criticisms which have 
been advanced in connection with this part of the 
case, and do not appear to me to be well-founded. 

It is said that the Sessions Judge is wrong in his 
view that sectiou 27 of the Evidence Act applies to 
and qualifies section 21 and section 25, as well as 
section 26. Whether, as regards section 24, the 
question strictly arises has not been made clear, in 
as much as it has not been shown to us that discoveries 
resulted or are said to have resulted from- confes- 
sions other than confessions made to police officers, 
or when in the custody of police officers and not in 
the immediate presence of a Magistrate. If, however, 
the question does arise, in that case I am of opinion 
that section 27 qualifies not only section 26 and section 
25, but also section 24. All three sections lay down 
general rules excluding confessions. It is in my 
opinion unnecessary to discuss the policy which has 
led to the enactment of these rules. It is sufficient 
to say that the same broad grounds or principles 
appear to underlie all three. In section 27 follows an 
exception. The reason for making or providing this 
exception applies alike to each of the three preceding 
general rules. If the .exception had been intended to 
apply only to section 26 or only to sections 26 and 25 
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we should have expected to find this intention express- 1917 
ly stated or to find the exception embodied in those amiruddcn 
two sections or in section 26 alone. Further, the Ahmed 

V* 

position of section 28 which is also in the nature of empebob. 

an exception to section 21, supports this view. I m 
, , , , , , , , Ted non J. 

therefore, hold that when a confession as a whole is 

excluded whether by reason of the provisions of 

section 26 or of section 25 or of section 21, so much 

of the information given by the person making the 

confession, when accused and in custody, as distinctly 

relates to a relevant fact thereby discovered becomes 

admissible. 

It has next been contended that when an accused 
himself produces tlig articles said to be discovered 
any anterior statement made by him is inadmissible. 

I am unable to assent to this contention. On the 
contrary I agree with the view taken in Queen 
Empress v, Nana (1) and in Legal Remembrancer v. 

Ghema Ncisyha (2), that in such cases so much of the 
information as “ set the police in motion and led to 
the discovery ” is admissible. Even so, that does not 
in the present case render admissible evidence to the 
effect that when a certain pot had been fished out, 
Amiruddin, when pouring out the ornaments, said : 

“ I got these ornaments in my share in the Rajoi 
dacoity”. That statement obviously led to no dis- 
covery. 

In conclusion I have to point out to the Additional 
Sessions Judge that in his charge to the Jury he 
should avoid, as far as may be, the use of expressions 
which assume the guilt of the accused. I have already 
had occasion to deprecate his use of the interrogative 
method, and more particularly his addressing to the 
Jury questions couched in the form “ Is not this ” 
or “ Does not that ” and the like. Lastly, I cannot 
(1) (1889) I. L. R. 14 Bom. 260. (2) (1897) I. L. R. 25 Calc. 413. 
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condemn too strongly his use of slang or colloquial 
phrases such as “ tracking -and trapping ” or “ bagging ” 
culprits ; more especially when applied to the persons 
then on their trial. 

For the reasons given in our several judgments, we 
agree that we have no alternative but to set aside the 
conviction and sentence in the present case and direct 
that the appellant be retried. The retrial will be in 
the Court of the Sessions Judge. 




Shamsul Huda J. In this case three important 
questions of law have been argued before us. The 
first question is whether section 24 of the Evidence 
Act controls section 27 or is controlled by it, or in 

other words, whether information given to a police 

« 

officer by an accused person which may have led to a 
discovery within the meaning of section 27 can be 
used as evidence in case such information is proved 
to have been obtained by any inducement, threat, or 
promise, such as under section 24 would make a con- 
fession inadmissible. The question is res Integra so 
far as this Court is concerned, but there is an import- 
ant decision of the Full Bench of the Allahabad High 
Court in Queen Empress v. Babu Lai (1) in which 
the question whether section 27 controls section 25 
of the Evidence Act was fully discussed, and that 
decision has an important bearing on the decision 
of the present question. It was held by the majority 
of the Full Bench that section 27 controlled section 25, 
while the opposite view, viz., that it was a proviso 
to the next preceding section only, was maintained 
in an equally exhaustive judgment by Mahmood J. 
The reasons given for and against the view that 
section 27 controls section 25 also apply with- equal 
force to the question whether that section likewise 
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controls section 24. Although at first sight it may 1 9t7 
appear somewhat anomalous that an accused person amiiotddih 
shpuld be prejudiced by a statement made by him Ahmed 

Vo 

even against his own will, for it infringes one of the empebor. 
fundamental principles of law that an act done by a g 
person against his own will is not his act, there is Huda j. 
on the other hand the consideration that by whatever 
means obtained the statement receives a guarantee 
of its authenticity by the corroboration which the 
discovery leads to it. The considerations for and 
against the admissibility of such statement may be 
said to be equally balanced. If the policy of exclu- 
sion embodied in sections 25 and 26 is based on the 
unreliability of police officers deposing to incriminat- 
ing statements made by accused persons, by reason 
of their being specially interested in the detection 
of crime and by reason of the corrupt practices that 
prevailed in those days, the danger is largely removed 
by confirmation afforded by the “discovery”. If, on 
the other hand, the exclusion is based on a desire to 
remove all temptations in the way of police officers 
to obtain confessions by inducement, threat or torture, 
the discovery does not remove the danger. That both 
these considerations had their share in determining 
the provisions of sections 25 and 26 cannot be doubted. 

The fact, however, that sections 25, 26 and 27 
existed in the Code of Criminal Procedure uncontrolled 
by any express provision such as we now have in 
section 24 of the Evidence Act, may suggest the 
inference that by transferring those three sections 
from the Code of Criminal Procedure to the Evidence 
Act, no change in the law was intended to be 
introduced. But this argument is clearly fallacious, 
as section 24 laid down no new r principle but em- 
bodied a well-established principle regulating the 
admissibility of confessions : and even before it was 
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formally enacted as a rule of law in this country 
the principle governed these provisions of the Crimi- 
nal Procedure Code even before their transfer to 
the Evidence Act of 1872. It appears, however, that 
the general principle derived from the English law 
was even under that law modified, so as to negative 
its application to confessions leading to “ discovery”: 
Taylor’s Law of Evidence, section 824. I think, 
therefore, we ought to be guided by the decision of 
the majority of the Full Bench of the Allahabad 
High Court and hold that section 24 does not control 
section 27. 

The next question for consideration is the extent 
to which information falling under section 27 can be 
given in evidence. The section itself is clear on that 
point and no discussion seems necessary. It lays 
down that only so much of such information, whether 
it amounts to a confession or not, as relates distinctly 
to the fact thereby discovered, may be proved. It is 
noticeable that the word used is not “ statement ” 
but “information”, and this seems to suggest that 
even if a single statement contains more information 
than what is contemplated in section 24, the state- 
ment is not to go in as a whole, nor is it to go in as 
a statement at all, but what is admissible is the 
particular information given by the statement which 
has led to the discovery. If, therefore, an accused 
person were to state to a police officer that he killed 
A with a knife and concealed the dead body at a par- 
ticular place, all that is admissible, is the information 
that he had concealed the dead body in that place but 
the further information that he himself had killed 
A is not admissible under section 27. 

It was pointed out by Straight J. in the case 
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statement is being detailed by a constable as haying 1917 
been made by an accused, in consequence of which he amiruddin 
discovered a certain fact or certain facts, the strict- Ahmed 
est precision should be enjoined on the witness, so emperor. 
that there may be no room for mistake or misunder- S j^^" UL 
standing”. This question was fully discussed by a Hcjda J. 
Full Bench of the Bombay High Court in Queen- 
Empress v. Nana (1). In the present case it is clear 
that the investigating police officer was allowed to 
disclose in his evidence a great deal more -than is 
contemplated by section 27. 

The last question for consideration is the pro- 
priety of the procedure adopted by the Deputy Magis- 
trate, Maulvi Abu Ali Chowdhury, for the purpose of 
verifying the confession of the accused Amiruddin. It 
appears that after recording the confession of the 
accused in the regular manner this officer took the 
accused with him to various places referred to in the 
confession for purposes of verification, and in the course 
of such verification Amiruddin seems to have supple- 
mented his former recorded confession by other state- 
ments of an incriminating nature, and the learned 
Deputy Magistrate was allowed at the trial to depose 
to these other statements of Amiruddin though they 
were never recorded at any time under section 164 
of the Criminal Procedure Code. I am clearly of 
opinion that these additional statements could not be 
used as evidence against the accused. As authorities 
for this view I may refer to the decisions of this 
Court in Queen-Empress ■ v. Bhairab Chimder 
ChvcJcerbutty (2) and King-Emperor v. liajani 
Kanio Koer (3) ; and of the Madras High Court in 
Queen-Empress v. Viran (4). Apart from the question 
of legality of the procedure, I think I would not be 

(1) (1889) I. L. K. 14 Bom. 260. (3) (1903) 8 C. W. N. 22. 

(2) (1898) 2 0. W. N. 7)2. (4) (1886) I. L. R. 9 Mad. 224. 
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1917 going out of my way if I expressed my concurrence 
— with the views expressed by Prinsep and Geidt JJ. 
in the case of Emperor v. Radhe Halwai (I) on the 
Empbrob. utility and the propriety of such a procedure. 

- — It seems to me that such a procedure for purposes 

HudT X of verification, confined as such verification must be, 
to facts already stated in a confession recorded in 
accordance with law would seldom require the presence 
of the accused. At any rate it was not required in 
the present case. The presence of the accused natur- 
ally leads to questioning and to an effort to get out 
of him incriminating statements which under pres- 
sure of circumstances he finds himself compelled to 
make and as to which it cannot be said that it is 
voluntary. Even, therefore, if the Deputy Magistrate 
had in this case tried to make the statements admis- 
sible in evidence by recording them under section 164 
of the Criminal Procedure Code, after the verification 
had been completed, I would have found it difficult 
to hold that the confession was voluntary. I think, 
“verification” under conditions such as these lends 
itself to very great abuses and should be avoided. 
There is perhaps nothing objectionable in a verifica- 
tion made independently of the confessing accused and 
unaided by him. An accused person should not be 
placed in a position which necessitates his making in- 
criminating statements and which leads to the creation 
of evidence against himself. It is the privilege of an 
accused to say as little as he likes regarding the offence 
with which he is charged or to say nothing at all, if he 
is so minded, but it seems to me that the procedure 
adopted by the verifying officer is an infringement 
of the privilege. In this respect the police are in a 
position materially different from that of a Magistrate, 
for, whereas, a statement made to a police officer 
(i) (1902) 7 C. W. N. 220. 


YOL. XLV.] CALCUTTA SERIES. 


573 


unless it falls within the provision of section 27 of 
the Evidence Act, can never be used against an 
accused, a Magistrate may, if he chooses, record these 
statements in the manner required by law after the 
verification procedure is over, and thereby give such 
record an air of validity which in reality does not 
attach to it. 

I think, therefore, that there was misdirection 
to the Jury in so far as the learned Judge admitted 
as evidence confessional statements made to the 
jiolice which were not strictly within the limits laid 
down by section 27 of the Evidence Act and also 
in so far as he allowed the Deputy Magistrate, Mr. Abu 
Ali Chowdliury, to depose to statements made 
by the accused in the coarse of the procedure adopted 
by him for verifying the confession of the accused, 
statements which were at no time recorded by him 
in accordance with the provisions of section 161 of 
the Criminal Procedure Code, and it is highly likely 
that the admission of such evidence not legally 
admissible has prejudiced the accused in the trial. 
For these and for other reasons given in the judgment 
of my learned brother, I agree with him in directing 
a retrial. 

e. h. m. Retrial directed. 
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INDIAN LAW REPORTS. [VOL. XLV. 
LETTERS PATENT APPEAL. 

Before Mookerjee and Walmsley JJ. 

BIPRADAS PAL CHOWDHURY 
v . 

MANORAMA DEBI.* 

Lalcheraj Lands— Presumption arising from possession— Omission of entry in 
Pergana Register , Kanungo Register , General and Mauzawar Register , 
Thakbust Map , evidentiary value of— Bengal Tenancy Act (VIII of 
1886). ss. 103B , 100 — Regulation XIX of 1793 , ss. rfo 55. 

A purchased a putni taluk in 1899, and the Record of Rights was finally 
published in 1909, containing an entry to the effect that no rent was actually 
paid but that the occupant B was not entitled to hold without payment of 
rent. B instituted a suit under s. 106 of the Bengal Tenancy Act, for a 
declaration that the lands were his rent-free brahmottar , and that the entries 
in so far as they stated that the lands were liable to be assessed to rent were 
incorrect, and claimed continued possession without payment of rent or 
revenue since the date of the grant of the lands to his predecessors. A 
relied upon the omission of any entries as to the lands being lakheraj in the 
Pergana, Kanungo, General and Mauzawar Registers and Thakbust Maps 
and Proceedings : — 

Held, that the proved possession free from payment of rent was 
sufficient to rebut the presumption that the lands were liable to be assessed 
to rent. 

Held , further, that the omission from the Pergana, Kanungo, Genera] 
and Mauzawar Registers, and Thakbust Maps and Statements, of any indi- 
cation that the lands were lakheraj , was of no evidentiary value. 

Held , therefore, iu the absence of proof of payment of rent at any 
time, that the lands were lakheraj and no part of the mal assets of 
zemindari or putni. 

Appeals under s. 15 of tlie Letters Patent by 
Bipradas Pal Chowdkury, the defendant, from the 
judgment of Teunon J. 


5 Letters Patent Appeals, Nos. 68, 69 and 70 of 1914, in Special Appeals 
Nos. 620, 622 and 722 of 1912. 
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The facts are shortly these. On the 2nd October 
1899, the defendant abovenamed purchased a patni 
taluk comprising 88 mauzas of Taraf Santipur, a 
permanently-settled estate bearing No. 474 on the 
Revenue Roll of the Nadia Coliectorate. The purchase 
was made at a sale held under the provisions of the 
Bengal Tenancy Act for arrears of revenue. There- 
after the purchaser commenced proceedings under 
Chapter X of that Act. The Record of Rights in respect, 
of these mauzas was finally published on the 19tli 
April 1909, and stated that no rent was actually paid 
but that the occupants were not entitled to hold with- 
out payment of rent. The latter thereupon instituted 
separate suits under s. 106 of the Bengal Tenancy Act> 
for a declaration that the lands in question were their 
rent-free brahmottar and that the entries in so far as 
they stated that the lands were liable to be assessed to 
rent were incorrect. They contended that the lands 
in suit had been granted to their predecessor in title 
by Maharaja Krishna Chandra Roy of Nadia to be free 
from payment of revenue ; that the grant being non- 
Badshahi of a date prior to the 12th August 1765, had 
been duly registered under the provisions of sections 
22 to 25 of Regulation XIX of 1793 ; that from the date 
of the grant they and their predecessors had been in 
continuous possession without payment of rent or 
revenue ; that the lands in suit therefore were no part 
of the mal assets of the zemindari. The defendant 
on the other hand relied upon the omission of any 
indication of the lands in suit being lakheraj in the 
Pergana, Kanungo, General and Mauzawar Registers 
and Thakbast Maps and Statements. On the 15th 
March 1910, the Assistant Settlement Officer decided 
in the plaintiffs’ favour. On appeal this decision was 
reversed by the Special Judge on the 29th March 1910. 
The plaintiffs, thereupon, preferred separate second 
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appeals to the High Court. On the 1st June 1914* 
Teunon J. decided in their favour (excepting the 
appellant in S. A. No. 621), in the following terms 

Teunon J. These four appeals arise oat of proceedings tinder section 
106 of the Bengal Tenancy Act. 

It appears that on the 2nd October 1899, the defendant-respondent ^ 
Mr. Bipradas Pal Chowdhury, became the purchaser of a putni taluk com- 
prising the 38 mauzas of Taraf Santipur, a permanently-settled estate 
bearing ST o 474 on the revenue roll of the Nadia Collectorate. The 
purchase was made at a sale held under the provisions of the Bengal 
Tenancy Act, for arrears of rent and after the purchase proceedings were 
taken under Chapter X of that Act. In respect of the mauzas with which 
we are now concerned, the Record of Eights was finally published on the 
19th April 1909. 

In this record the entry in respect of the lands in question is that no 
rent is actually paid but that the occupants, i.e ., the plaintiff- appellants 
are not entitled to bold without payment of rent. 

The plaintiffs thereupon instituted these several suits under section 106 
of the Act to have it declared that the lands in question are their rent-free 
brahmottar and that the entries in so far as they state that the lands are 
liable to be assessed to rent are incorrect. The decision of the Settlement 
Officer in their favour has been reversed on appeal by the Special Judge 
and the plaintiffs now appeal to this Court. 

In each suit the case of the plaintiffs was that the lands in question 
had been granted to their predecessors in title by Maharaja Krishna Chandra 
Roy of Nadia to be held exempt from the payment of revenue, that the 
grants being non-Badshahi grants, in each case of a date prior to the 12th 
of August 1765, had been duly registered in the manner provided in 
sections 22 to 25 of Regulation XIX of 1793, and that from the dates of 
the grants they and their predecessors had been in continuous possession 
without payment of rent or revenue, and that the lands in question were 
therefore no part of the mal assets of the zemindari, and so did not apper. 
tain to the putni purchased by the defendants. 

It may be here observed that owing to the recusancy of the Maharaja 
of Nadia, Taraf Santipore was not permanently settled until the year 

I 799 "or'i 80 0 w!len i<; was settled with Maharaja Tej Chandra Roy Bahadu r 

o £ Burdwan who created the putni tenure in er about — . 

r 1807 

From the periodical register or the draft thereof prepared apparently 
1202 under section 29 of Regulation XIX of 1793, and 

intiffs 
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have in each case produced the extracts referring to the grant on which 
they rely. 

In appeal 620, which relates to plot 234 of the Survey and Settlement 
Papers of mauza Malipota, measuring 1 bigha 12 cottahs 1 chattack, the 
entry or taidad No. is 7248, being the record of a grant of 2 bighas 
bastu in Malipota and of 50 bighas in three other villages. 

In appeal 621, in which we are concerned with plot No. 2-464 of the 
Record of Rights, measuring 1 bigha 3 cottahs 9 chattacks, the taidad 
No. is 318, being the entry of a grant of 5 bighas 5 cottahs in Malipota 
and of 4 bighas 18 cottahs in an adjoining viVage, Sat Pukhuria. 

In appeal 622, the area in question 13 cottahs 5 chattacks has been 
shown in the Record of Rights of Malipota as plot No. 228-451 and the 
taidad relied on is No. 5932 which purports to comprise 150 bighas 16 
cottahs in five (5) villages, 28 bighas 16 cottahs being in Malipota. 

Appeal 722 relates to plot 310 of the Record-of- Rights of mauza 
Pumulia, a village adjoining Malipota on the south, and the taidad is 
No. 2247, the entry of a grant comprising 35 bighas in Pumulia, 18 bighas 
in Malipota and 34 bighas in two other villages. 

The learned District Judge has found that the plaintiffs have failed to 
identify the lands in suit with the lands comprised in the iaidads on 
which they rely, that they have also failed to show a continuous line of 
descent (by inheritance or purchase) from the original grantees of the 
and that they have therefore failed to rebut the presumption 
arising against them under section 103B ( 3 ) of the Bengal Tenancy Act. 

He has further found that inasmuch as the lands or tenures in question 
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are not shown as lalchemj in (i) the Pergana Register prepared under 
sections 2 and 3 of Regulation VIII of 1800, (ii) the Kanungo Register or 
account kept under the provisions of Regulation I of 1819 read with 
section 7, of Regulation V cf 1816, (iii) the General and Mauzawar Register 
kept under the Land Registration Act (Bengal Act VII of 1876), and (iv) 
the Thak Maps and Statements of the mauzas in question, which have been 
produced by the defendant, the defendant has succeeded in showing 
affirmatively that the lands in suit are the mal lands of the zemindari and 
of the defendant’s putni. 

The contention of the appellants then are (i) that the District Judge 
has wholly misconceived the probative effect or value of the registers 
and maps to which he refers and {ii) that he lias wholly overlooked the 
presumption arising from long and uninterrupted possession. 

We may consider the several registers one by one. . 

\ For translations of extracts from Part II of the Pargana Register, I 

have been referred by the parties to pages 25 to 28 of the paper book in 
second appeals 1717 and 1719-21 of 1909. 
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1917 No doubt the intention of Regulation VIII of 1800 (V. S. 2) was 

B ip rad as that the Pargana Register should be exhaustive in both its parts ( malguzari 
Pal and lakheraj). But the preamble and also sections 18 and 19 of the Regula- 
Chowdhury tions show plainly that the provisions of Regulation XIX of 1793 and of 
Manorama the corres P° ndin S Regulation XXXVII of 1793 applicable to Badshahi 
Debi. grant’s, had not been duly observed, and that the preparations of the Perio- 
dical Registers therein prescribed was in arrears. There is no reason to 
Teunon J. suppose that the work of preparing the Pargana Register which was to 
supersede the Periodical Register was more punctiliously carried out, and 
that the Pargana Registers were in fact incomplete is recognized in the 
Land Registration Act of 1876, see for instance the preamble and section 20. 
Moreover the 4th clause of section 3 of Regulation \ III of 3800, provides 
that the entries in the register or registers prepared under sections 29 
and 30 of Regulation XIX of 1793 or the essential portions of such entries 
should be repeated in the Pargana Register. The register itself shows 
that this was not done and the only entries in the lakheraj part appear to 
be entries of lands released as valid lakheraj as the result of resumption 
proceedings taken at the instance of Government in or about the years 
1840 1843. Of the omission of other taidads for instance the taidad 

relied on in the present proceedings we have no explanation and there 
is no suggestion in the evidence that any proceedings to have these 
taidads declared invalid or for the resumption of the lands comprised 
therein were at any time taken either by Government, zemindar or the 
putnidar. 

It follows that the lakheraj portion of the Pargana Register was never 
duly prepared, and that the omission from it of the lands or tenures now 
in question is of no evidentiary value. 

The next register is the so-called Kanungo Register, apparently of the 
year iffr and for a translati °n of this register I have been referred 
to the same paper book, pages 4 to 18. By Regulation V of 1816, 
applicable to the district of Cuttack, and some portion of the district of 
Hidjli, kanungoes were to be appointed in every pargana and by the second 
clause of section 7 the kanungos were required “ to keep an account of 
all lands held under rent-free tenures, and to report to the Collector all 
escheats of such lands to Government.” 

By Regulation I of 1819 the provisions of Regulation V of 1816 were 
extended to the Province of Bengal in general and it would seem that 
under this Regulation a kanungo was appointed for pargana Taraf Santi- 
pore or for the whole district of Nadia, but as to the manner in which he 
performed the duties laid upon him by the second clause of section 7 of 
Regulation V we have no information. It is by no means clear that the 
word “ account " implies a register or that the section requires the kanungo 
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to prepare and maintain a complete register of rent-free tenures. The 1917 
appointment was intended primarily to facilitate the collection of the 
public revenue and in the case of lands held rent or revenue-free not ex- 
ceeding 100 bighas in area {vide Regulation XIX of 1793, section 6), the Chowd.hury 
revenue could be benefited only when from failure of heirs or otherwise Vt 

the tenures escheated or were forfeited to Government. It was sufficient Debi 

then that the kanungo should report any such occurrence. To enable him 

to do this copies of the register kept at headquarters would be more appro- Teunon J. 

priate than an independent register. Moreover, the column in the kanun- 

go’s “ account ” or register headed u name of Wkherajdar as entered in the 

skerista of the zemindar,” though this column appears to be blank, possibly 

suggests that he took notice only of such tenures as the zemindar had 

chosen or been induced formally to recognize. It is in any case quite 

clear that from his register or account he omitted the great bulk of the 

grants registered in the periodical or taidad register, and in the absence of 

any evidence of resumption proceedings whether from records or from the 

intermediate registers, prepared, if they were prepared, under Regulation 

XIX of 1793, section 33, or Regulation VIII of 1800, section 5, these 

omissions remain unexplained. In this state, of things it appears clear that 

the omission of the lands or tenures in question from the kanungo’s account 

is also of no value to the defendant. 

We have next the registers of revenue-free lands maintained under 
Bengal Act VII of 1876, and with regard to these registers it is sufficient 
to say that the District Judge has wholly misapprehended the provisions 
of sections 10, 33 and 89 of the said Act. It is not suggested that the 
grants or tenures in question have ever bep.n up to now the subject of 
judicial proceedings or of any report to the Board of Revenue or declared 
valid by competent authority. Obviously, therefore, they could not find sc 
place in the register of revenue free lands, and their omission therefore 
is of no significance. 

We then come to the thak map of 1852 and the statements endorsed 
thereon. 

In this connection I have been referred to the “Thakbust and Khasrah 
Rules” issued by the Board of Revenue to Commissioners with their 
Misc. No. 829 of 8th October 1850, and reproduced in Appendix X to 
James Henry , Young’s Revenue Hand Book, published in the year 1855 
and also reproduced in part in Appendix B at page 8l of Captain Hirst’s 
notes on the , u old revenue survey of Bengal.” The 10th rule ( vide 
Young’s Hand Book) requires that in future the thakbust is to embrace 
not merely the village boundaries but also the demarcation of the 
boundaries of each independent mahal in the village ; Rule XI then provides 
that the independent mahals entitled to distinct entry on the thakbust 
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maps are, inter alia , “ 4th confirmed lahheraj tenures, i.e tenures confirmed 
on trial and tenures not subjected to trial, the title being considered good, 
and “ 6th Blocks of land - relinquished under the orders not to assess 
holdings under 50 bighas 

It may be here observed that except in appeal No. 622, the taidads or 
grants relied on comprise each an area not exceeding 100 bighas, and 
that in each case the area within Malipoia (or Pumulia) is less than 50 
bighas. Under the Regulation V, sections 6, 7, 10 and 11 of Regula- 
tion XIX of 1793, and sections 3 and 30 of Regulation II of 1819, 
the right to resume and recover the revenue assessed on grants not 
exceeding 100 bighas was with the zemindar (or putnidar) and not with 
Government. Moreover, the orders of Government, dated 26th January 
and 28th April 1841 (vide Young’s Hand Book, p. 67), directing the 
discontinuance of resumption proceedings in the case of grants of less 
than 50 bighas extended also to grants exceeding in the aggregate 50 
bighas but made up of parcels of land each of which was less than 50 
bighas. 

It was never intended that the thakbust authorities should enter into 
questions between zemindars and tenants and Government could not 
impose upon zemindars its opinion as to title or its orders as to grants of 
small areas. 

It is then important to observe how Rule XI of the Thakbust Rule© 
was understood and acted upon by the thakbust officers. From the 
thak statement we find that a number of questions was put to the agents 
uf the zemindars and putnidars and of these the second runs thus : — “ To 
which pargana does the aboveinentioned village appertain .... besides 
these (a) are there within these boundaries ( i.e ., the village boundaries) any 
Bajyapti ( i.e resumed) lands either char or lahheraj which have not been 
included in (any) the tauzi up to this date, or ( b ) are there any lands 
of the above description (i.e., char or lahheraj) which have been released 
from the claim of Government for rent (revenue) ? or (c) is there any 
lahheraj land in the village which has been exempted from the payment 
of Government revenue at the time of resumption and settlement because 
it is less than 50 bighas,. if there be any, what is the number of the suit, 
and date and year of the decree ; ( d ) besides these within these boundarie© 
are there any lahheraj lands .... covered by a sanad and measuring more 
than 300 bighas against which no claim by Government has been pre- 
ferred up to th's date 

Of this question or series of questions the portion which I have 
marked (a) refers to the 3rd class of rule XI, i.e resumed tenures, the 
second marked (h) to the tenures confirmed on trial in the 4th class, the 
third marked (c) to the 6th class, i.e. y blocks of land relinquished under 
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the orders not to assess holdings under 50 bighas and the fourth marked ( d ) 
apparently to the tenures in the 4th class “ not subjected to trial, the title 
being considered good.” 

It will be observed that in each case the question refers to Government 
demauds and to lands which had been or (in the case of the 4th) might 
appropriately have been the subject of litigation with Government. More- 
over, where area is considered the question is as to the area within the 
village. In the result in the map of Mabpota, a plot of land measuring 
8 bighas 8 cottas released in suit 447 by the order of the special (he., 
Resumption) Deputy Collector, dated 24th December 1840, was measured as 
lakheraj and delineated in chak No. 1 and as to the rest the zemindars 
or putnidars’ amla-h said as they might be expected to say that there was 
no other lakheraj in the village. No reference was made to the taidad 
Register, though there is no suggestion in the evidence that lands com- 
prised in the taidads had been at any time resumed, and the representatives 
of the original grantees were not treated as concerned or called upon to 
sign the Thakbust (vide Rule XXIV) or state their objections. In other 
words any lands held as lakheraj or rent-free which the zemindar might 
possibly seek to resume, even those shown in the kanungo’s u account ”, 
were included within the limits of the estate. 

It follows that in the determination of the questions arising in these 
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present proceedings the omissions from the Thakbust Maps of any 
indication of lakheraj lands (other than lands which had been the subject 
matter of litigation) is also of no evidentiary value. 

It follows that the District Judge’s finding that the defendant has 
succeeded in proving affirmatively that the lands in question are the mal 
lands of his patni is based on no evidence. 

The defendant is then left with the presumption arising in his favour 
from section 103B («3) of the Bengal Tenancy Act and the fact that the 
lands are within the ambit of his putni and of the superior estate. 

The second question that arises in these appeals then is whether the 
plaintiffs have succeeded in rebutting the presumption created by section 
103B of the Bengal Tenancy Act. 

The learned District Judge lias found that the plaintiffs have failed 
to show that the lands in question are comprised 'within the several 
grants or taidads On which the plaintiffs rely. He has also found 
that they have also failed to trace their descent or succession in 
interest from the original donees. But being apparently under the 
impression that a lakheraj title could be established only by production and 
proof of a grant or title-deed he has omitted to consider or discuss the 
evidence of possession and come to any finding as to the duration in each 
case of the possession of the plaintiffs free from payment of rent.. To 
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avoid the necessity of: a remand, with the assent of the parties, I therefore 
decided to proceed under section 103 of the Code of Civil Procedure, and 
to determine in this Court the necessary issue of fact. For this purpose 
the whole evidence as to possession in each case has been placed before me. 

In appeal 620, two witnesses, one a man of 52, and one a man of 82 
were examined, though in a very cursory manner for the plaintiffs. From 
their evidence it appears that the plaintiff and her father before her have 
been in possession at least from 1891 when the plot was purchased in the 
name of one Pramanik as the brakmotiar property of certain Mukherjkq 
Moreover, the witnesses prove that the homestead plot in question is known 
as u Lakhi Kanta’s homestead” and the taidad (7248) shows the 2 bighas 
in Malipota as bastu and one Lakhi Ivanta Banerji as the persons in 
possession at the time (1790-92) when the grant was registered (1795-96). 

In appeal No. 621, the only oral evidence is that of a young man of 
24. Two kabuliats produced refer to a different and not adjoining village 
named Fulia. In the deed of sale exhibited, the year 1227 in words and 
figures has been obviously altered from 1225, yet the stamped paper on 
which the document is written was sold in 1820 (1227). Moreover, the first 
three lines are in one ink : the remainder in a different ink, the original 
1225 is in the first ink, the altered u seven ” and “ 7 ” in the latter ink. 
Clearly this document is a forgery. 

In appeal No. 622 we have 3 witnesses, namely, Dina Nath Mukherji, 
aged 52, Mbti Lai Roy, aged 75, and Panchu Ghamar, a man of 30. All 
these witnesses speak of the possession of the plaintiff and his ancestors 
of this lakheraj homestead for the period to which the memory of each 
witness extends, in the case of Mofci Lai Roy, 50 years. Moreover, the first 
two witnesses prove the descent of the plaintiff from Bhaba Sankar, one of 
the persons named in the taidad (5932) as in possession when the grant 
was registered. In this case therefore the observation of the District 
Judge that “there is a total absence of evidence to establish the complete 
chain from the donees to the present holders ” is wholly erroneous. 

In appeal No. 722, Dino Nath Mukherji, 52 years of age, and one of the 
plaintiffs, Gobinda Lai Mukherji, a man of 41, have been examined. The 
plaintiff produces a sale certificate (Ex. 1) by which in 1835 his grand- 
father, Bodan Chandra, purchased in execution of a decree against one 
Ram Prosad Bhattacharjee, (the original grantee in taidad 2247 being 
Ram Kauai Tarkabagis, i.e,, Bhattacharji). He next produces a sub-lease 
of the year lit I (Fx. 2), identifies the garden or orchard now in question 
with the lakheraj garden referred to in the sale certificate and in the 
sub-lease, and says that it has been in the hands of his family from the 
year 1835 to the present day. In these statements he is corroborated 
by the witness Dino Nath Mukerji who speaks of a period of 40 years. 
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In none of the appeals has the defendant adduced any oral evidence. 

On the evidence thus reviewed, 1 find that the plaintiffs have succeeded Uipradas 

in proving possession, free from payment of rent, in appeal No. 722 from p AL 
the year 1835, in appeal No. 622 for a period of 50 years before suit, and in Chowdhury 
appeal No. 620 from the year 1891. In appeal No. 621 no evidence of 
possession for any definite period has been given, and in this appeal, there- 
fore, it cannot be said that the presumption arising under section 103B of 
the Bengal Tenancy Act has been rebutted. In the other appeals the proved 
possession free from payment of rent is in my opinion sufficient to rebut 
the presumption arising from the second portion of the entry in the 
Record of Rights to the effect that the lands are liable to be assessed to 
rent. 

It is then for the defendant to give evidence that the lands in question 
were at one time m\l. As pointed out in the case of Hurryhur Moohlio- 
padhya v. Madub Chunder Baboo (1) he may do this by proving by docu- 
mentary or other evidence that the lands in question formed part of the 
mal assets of the estate at the decennial settlement or at the time when 
the estate was permanently settled (in this case 1800), or by proving 
payment of rent at some time since that date. By the production of 
registers and thak maps discussed in the first part of the judgment he has 
attempted to prove that the lands in question were in 1799-1800 part of 
the mal assets of the estate. In this attempt, in my opinion, he has failed. 

He has made no attempt to prove payment of rent at any time. It is said 
that he could make no such attempt because he is an auction purchaser. 

But he has examined no one to explain his difficulties, if any, or even to telj 
us who the defaulting putnidars or their predecessors in interest were. 

From the written statements in fact it would seem that the defendant 
accepted the position that owing to the laches of the previous put nidar, 
rents in respect of the lands in suit had never been realized. In any case 
from the positive evidence that the lands in question are and have been 
held free from payment of rent, and the failure on the part of the defend- 
ant to make any attempt to prove payment of rent at ainy time, we may 
safely conclude that in respect of the lands in question in the three appeals 
with which I am now dealing no rent has ever been paid either to zemindar 
or putnidar. 

I, therefore, hold that the lands in suit in appeals Nos. 620, 622 and 722 
are lahheraj and no part of the mal assets of the zemindar or of the 
defendant’s pufcui. 

I have lastly to notice an objection taken by the respondent in appeal 
No. 722. It appears that the appeal was filed within time on the 10th July 
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1911. On the 1st March 1912 the officer of the Court reported that the 
court-fee paid was insufficient, and thereupon, for payment of the deficit, 
on the 13 fch day of March, 2 days’ time was allowed. The deficit was 
in fact not paid till the 16th, that is one day too late. It is therefore 
contended that the appeal is barred by limitation, but it is open to the 
Court to enlarge the period, and accordingly granting the necessary exten- 
sion, I accept the payment of the 16th March 1912 as within time. 

In the result, appeal No. 621 is dismissed with costs. In appeals 
Nos. 620, 622 and 722 the plaintiffs will have in each case a declaration that 
the lands in suit are rent-free brahnottar and that the entry to the contrary 
in the Record of Rights is incorrect. These appeals are accordingly decreed 
with costs. 

The defendant, thereupon, preferred these appeals 
under the Letters Patent. 

Babu Mahejidra Nath Roy and Babu Amarendra 
Nath Bose, for the appellant. 

Babu Rupendra Kumar Mitter, for the respond- 
ents. ' 

Mookerjee and Walmsley JJ. We see no reason 
to differ from Mr. Justice Teunon in the view that he 
has taken of the rights of the parties in these cases. 
The appeals are, therefore, dismissed with costs. 

L. R. Appeals dismissed. 
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CIVIL. RULE. 

Before Chitty and Smither JJ 

NANDA LAL GANGULI I9i8 

V. Jan. 28. 

KHETRA MOHAN GHOSE.* 

Sanction for Prosecution— { Court ” — u Court of Justice ” — Calcutta 
Improvement Tribunal, w ether a u Court”— Criminal Procedure Code 
{Act V of 1898), s. 195 — Calcutta Improvement Act (Beng. V of 1911), 
ss. 70,71 (a), (c) and 77, as amended by the Calcutta Improvement 
{Appeals) Act (XVIII of 1911)—. Evidence Act (l of lS72),s.3 . 

The word u Court ” in s. 195 of the Criminal Procedure Code has a 
wider meaning than u Court of Justice ” under s. 20 of the Penal Code, and 
includes a tribunal entitled to deal with a particular matter and authorized 
to receive evidence bearing thereon in order to enable it to arrive at a deter- 
mination upon the question. 

Raghoobuns Sahoy v. Kohil Singh (1) and Chandi Ckaran Giri v* 

Godadhar Pradhan (2) referred to. 

The Tribunal constituted by the Calcutta Improvement Act (Beng* 

V of 1911), as amended by the Calcutta Improvement (Appeals) Act 
(XVIII of 1911), is a “Court”, within the meaniug of s. 195 of the 
Criminal Procedure Code. 

Hari Pandurang v. Secretary of State for India (3) distinguished. 

The facts of the case were as follows : — 

By a notification in the Calcutta Gazette the Land 
Acquisition Collector acquired the premises Nos. 109 
and 117, Eassa Road. Thereupon Nitto Kali Debi, 
Mahendra Oliunder Ganguli and the petitioner, Nanda 
Lai Ganguli, preferred claims to the properties, and the 
Collector referred the cases under s. 18 of the Land 

Civil Revision No. 2 of 1918, against the order of the President 
of the Calcutta Improvement Tribunal, dated Dec. 6, 1917. 

(1) (1890) I. L. R. 17 Calc. 872. (2) (1917) 22 0. W. N. 165. 

(3)(j 903) I.L. R- 27 Bom. 424. 
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Acquisition Act (I of 1894) to the President of the 
Tribunal constituted under the Calcutta Improvement 
Act (Beng. V of 1911). 

The cases, entitled Apportionment Cases Nos. 147 
and 148 of 1917, were heard together by the President 
sitting alone, and the opposite party, Khetra Mohan 
Ghose, was examined in the proceedings as a witness 
on behalf of Nitto Kali ; and in his examination and 
cross-examination, on the 14th and 15th September, 
1917, stated that he had not mortgaged any property 
of his, which statement was alleged to be false. 

An application was, thereupon, made to the Presi- 
dent for sanction to prosecute Khetra Mohan for 
giving false evidence in a judicial proceeding under 
s. 193 of the Penal Code. The President refused the 
application, on the 6tli December 1917, on the ground 
that the Tribunal was not a Court ” within the 
meaning of s. 195 of the Criminal Procedure Code. 
The petitioner then moved the High Court and 
obtained the present Rule on the President of the 
Tribunal. 


Nanda Lal 
Ganguli 

V. 

Khetra 

Mohan 

Ghose. 


Babu A tuly a Churn Bose (with him Babu Man- 
matha Nath. Pal), for the petitioner. The word 
“Court” has a very wide meaning : see Raghoobuns 
Sahoy v. Kokil Singh (1), and Chandi Charan Giri v. 
Godadhar Pradhan (2). The Validating Act (Beng. 
XVIII of 1911) has conferred all the powers of a Court 
upon the Tribunal and made it a “ Court within s. 195 
of the Criminal Procedure Code”. 

Babu Manmatha Nath Mukherjee, for the oppo- 
site party. The Tribunal is not a “Court”, though 
endowed with all the functions of a Court for specific 
purposes : see the language of s. 71 of the Calcutta 
Improvement Act— “ shall be deemed to be the Court.” 

(1) (1890) I. L. R, 17 Calc. 872.' (2) (1917) 22 C. W. N. 165. 
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[Refers to ss. 70 — 77 of the Act]. The reasoning of 1918 
Jenkins C. J. in Hari Pandurany v. Secretary of Nanda Lal 
State (1) still stands, notwithstanding the amendment. Ganguli 
The Validating Act (Beng. XVIII of 1911), s. 2, makes khetra 
a distinction between “ Court ” and “ Tribunal ”. The 
mention of s. 54 of the Land Acquisition Act in s. 71 
of the Calcutta Improvement Act merely relates to the 
powers of the Tribunal and does not constitute it a 
“Court” for all purposes: see Naresli Chandra Bose v. 

Hira Lai Bose (2). The definition in s. 3 of the 
Evidence Act does not help, as an authority may be 
empowered to take evidence without being a “ Court 
see in this connection s. 4 of the Oaths Act (X of 1873). 

Car. adv. vult. 

Chitty J. An application was made to the 
President of the Tribunal constituted under the 
Calcutta Improvement Act, 1911, for sanction to 
prosecute one Khetra Mohan Chose for giving false 
evidence before the President of the Tribunal in 
two apportionment cases. The President held that he 
had no jurisdiction to entertain the application on 
the ground that the Tribunal was not a “ Court ” 
within the meaning of section 195 of the Criminal 
Procedure Code. Against that decision the applicant 
obtained this Rule, and Khetra Mohan Ghose has 
appeared by pleader and shown cause against it. The 
opinion of the President appears to be based upon the 
decision in Hari Bandar ang v. Secretary of State (1), 
where it was held that the Bombay Tribunal was not 
a Court but merely a body of arbitrators not subject to 
the supervision of the High Court. It was, no doubt, 
on account of this decision that Act XIV of 1904 was 
passed by the Imperial Legislative Council. In the 
case of Calcutta, the Tribunal is constitued by the 
(1) (1903) I. L. E. 27 Bom. 424. (2) (1915) I. L. E. 43 Calc. 239. 
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Calcutta Improvement Act, 1911, but the finality 
of its decisions is regulated by that Act as modi- 
fied by the Calcutta Improvement (Appeals) Act, 
1911 , passed by the Imperial Legislative Council. 
It is unnecessary for us to discuss the question 
whether in view of the subsequent legislation the 
Bombay decision is still good law, as we have no 
doubt whatever that the Calcutta Tribunal is a 
“Court” within the meaning of section 195 of the 
Criminal Procedure Code. By section 70 of the 
Calcutta Improvement Act, the Tribunal is constituted 
for the purpose of performing the functions of the 
Court in reference to the acquisition of land for the 
Board under the Land Acquisition Act, 1894. By 
section 71 (a) the Tribunal shall (except as to appeals 
which are specially provided for) be deemed to be the 
Court and the President the Judge under the said Act. 
Section 71(c) gives the President the powers of a 
Civil Court with regard to the summoning and atten- 
dance of witnesses and production of documents. By 
section 77 ( b ) apportionment cases may be tried by 
the President sitting alone, and his decision is then to 
be deemed to be the decision of the Tribunal. 

It has been held by this Court that the word 
- “Court” in section 195 has a wider meaning than a 
“Court of Justice” as defined in the Indian Penal 
Code. It may include a tribunal empowered to deal 
with a particular matter and authorised to receive 
evidence bearing on that matter in order to enable it to 
arrive at a determination. See Raghoobuns Sahog v. 
Kokil Singh (1), where the question arose whether a 
Collector acting under sections 69 and 70 of the Bengal 
Tenancy Act was a Court. That case was followed in 
Chandi Char an Giri v. Godadhar Pradhan (2), where 
the question was to what Court the Collector was 
(1) (1800) I. L. E. 17 Calc. 872. (2) (1917) 22 C. W. N. 165. 
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subordinate. We may also refer to the definition of 1918 
“ Court ” in section 3 of the Evidence Act. It includes nandaLal 
all Judges and Magistrates, and all persons except GiNatrLt 
arbitrators legally authorised to take evidence. Khetba 

We do not think that the Tribunal as “ the Court ” Mohan 

Ghose. 

under the Land Acquisition Act, 1894, for the purposes 

of the Improvement Trust, can be regarded simply as CmTTV J - 
a body of arbitrators. It is the Court under that Act, 
and the President is the Judge. It follows that it 
must also be regarded as a Court for the purposes of 
section 195 of the Criminal Procedure Code. We may 
point out that if the contrary view were to prevail* 
the deplorable result would follow that any private 
person who alleged that false evidence had been given 
before the Tribunal might institute a prosecution 
without any control on his action by the Tribunal 
before whom the evidence was given. 

The Rule is accordingly made absolute, the order 
of the President is set aside, and the application 
remanded to him for adjudication upon the merits. 

Smither J. concurred. 

E. H. M. Tiule absolute , 
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PRIVY COUNCIL. 


Hindu La 10 — Reversioner — Rights of rever si oner Suit to recover propei ty 
of grandfather alienated during infancy of next reversioner to agnates 
o* deceased — Compromise by female owner and her husband ~ A ward in 
terms of compromise — A ward made decree of Court under Act V III of 
1 S 59 , s. 327 — Limitation Act , Z577, Seh. II Arts . 95. 141 Guardian 
of minor 


A Hindu reversioner has no right or interest in preesenti , in the 
property which the female owner holds for her life. Until it vests in 
him on tier death, should In survive her, lie has nothing to assign, or to 
relinquish, or even to transmit to his heirs. His right becomes concrete 
only on her demise: until then it is a mere u spes successions His 
guardian, if lie happens to be a minor, cannot bargain with it on his behalf, 
or bind him by any contractual engagement in respect thereto. 

On the death without issue of a Hindu governed by the Mitakshara 
law, and admittedly separated from his agnatic relations (respondents) 
leaving a widow, a daughter A", and his daughter’s son, a minor (appellant), 
the widow though opposed by the agnates obtained possession of her 
husband's property for her life estate. On her death in 1864, a dispute 
arose with the agnates as to K's right to succeed, in which her husband 
U took part as representing A’, though there was nothing to show that lie 
had any authority to act as her agent. The matter was referred to arbi- 
tration, hut before the arbitrators had taken any action a compromise was 
come to in which R purported to act for K and her infant son, the effect 
of which was to completely extinguish the reversionary interest of the 
appellant in his grandfather’s estate. The arbitrators made an award in 
accordance with the terms of the compromise. It was not shown that 
"the proceedings before the arbitrators ever came to the knowledge of K 
but it appeared that she did not acquiesce in the award, and the agnates 


a P/esent: Lord Parker of Waddi.ngton, Lord Wrenbcry, Sir John 
Edge, Mr. Ameer Ali, and Sir Lawrence Jenkins. 
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had to apply to have it made a decree of Court under section 327 of Act 
VIII of 1859, the then Code of Civil Procedure; and notwithstanding K's 
continued opposition such a decree was made and enforced, and the 
respondents were put into possession of the properties in 1^65. K died in 
1905, and in 1908 the appellant brought a suit to set aside the arbitration 
proceedings together with the compromise and award as being fraudulent 
and taken and entered into without the knowledge or authority of K , and 
for a declaration that he was not bound by them. 

Field (reversing the decision of the High Court), that until K's death 
the appellant had no right or interest in the properties which could be the 
subject of bargain : It's action in referring to arbitration any matter 
connected with the appellant’s reversionary right was, therefore, null and 
void. The award was based on the compromise, and even if the appellant 
had had an existing right, R would have had no power to enter into an 
arrangement which extinguished his interest practically without considera- 
tion. The compromise too was not for the benefit of the minor. The 
decree enforcing the award was based on the finding that K had, by her 
husband R , acquiesced in the reference to arbitration, and that she had 
consented to the compromise, and was therefore bound by the award : the 
order of the District Judge which was affirmed by the High Court affected 
K's interest and hers only. The minor was not a party to the appeal to the 
High Court, and the Civil Courts did not in any way purport to deal with 
or adjudicate upon his reversionary right. The proceedings therefore 
culminating in the decree by which the appellant was sought to be bound, 
were entirely devoid of the conditions on which alone a reversioner can be 
shut out from the assertion of his right which comes to him altogether 
independently of the female owner. 

Kattama Natchiar v. Rajah of Shiv agung a (1) distinguished. 

Appeal 8 of 1916 from a judgment and decree (loth 
July 1913) of the High Court at Calcutta, which 
reversed a judgment and decree (20th January 1909) 
of the Court of the Subordinate Judge of Patna. 

The plaintiffs were the appellants to His Majesty 
in Council. 

The suit which gave rise to this appeal related to 
the estate of one Jhamman Singh, a Hindu governed 
by the Mitakshara law, who died on August 1862 
leaving a widow, Radha Koer, a daughter, Kar Koer, 
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1917 and the present appellant Amrit Narayan Singh, his 
“ T daughter’s son, then a minor. The widow died in 

Narayan September 1863, and Kar Koer on 1st April 1905, 
when the right accrued to the appellant to obtain 
& ay a Singh. possession of his grandfather Jhamman Singh’s estate, 
which was in the possession of the defendants (res- 
pondents) who were distant collaterals of Jhamman 
Singh. 

The appellant accordingly, on 17th February 1908, 
filed the present suit for that purpose. 

The defendants denied the plaintiff’s claim. Stat- 
ing that after Jhamman Singh’s death they opposed 
the claim of Radha Koer, the plaintiff’s grandmother, 
and Kar Koer his mother to succeed Jhamman Singh ; 
that in November 1863 Kar Koer and Rajender Singh, 
the father of the plaintiff, referred the dispute to 
arbitration; that in the course of the arbitration 
proceedings, Rajender Singh and Kar Koer executed 
a compromise by which the title of the defendants 
was recognised; that the arbitrators made an award 
in terms of the compromise; and that the award 
was finally made a decree of Court by the High Court 
in 1865, and that che defendants had held possession 
of the property left by Jhamman Singh in terms of the 
award. 

The case of the plaintiff was that these proceedings 
were taken during his minority, and that he was not 
bound either by the compromise nor by the award, 
nor by the decree made in terms of the award. 

The Subordinate Judge decided in favour of the 
plaintiff. On appeal, the High Court (Chitty and 
Teunon JJ.) reversed that decision and dismissed 
the suit. 

The judgment of the High Court was as follows : 

“Jhamman Singh was a member of a family governed, except for the 
existence of any special custom, by the Mitakshara school of Hindu Law. 


VOL. XLV.] CALCUTTA SERIES. 


He died on 24th August 1862, leaving a widow Radha Koer, a daughter 
Kar Koer and the present plaintiff his daughter’s son. The principal 
defendants are the successors in interest of the agnatic relations of 
Jhamman Singh. Immediately upon his death those relations claimed the 
properties as against his widow and daughter. They appear to have set 
up a custom as prevailing in their community that the agnatic relations 
were entitled to succeed in preference to the widow and daughter. They 
also set up a case that Jhamman Singh had been a member, with them, of 
an undivided joint Hindu family. But it is very doubtful whether this 
was the case; at any rate, the appeal in this Court has proceeded on the 
assumption that Jhamman Singh was separate. 

“ On Jhamman Singh’s death, his widow Radha Koer, on 12th May 1865. 
applied to have her name registered in respect of certain of the properties 
left by Jhamman Singh. The relations of Jhamman Singh objected, their 
petition being dated 11th June 1863, to which Radha Koer replied on 2nd 
July 1863. The Assistant Collector recommended that the petition should 
be dismissed, but the Collector, on 11th July 1863, allowed the registration 
of Radha Koer’s name on the ground that her claim to possession was 
better than that of the predecessors of the defendants ; while, on the 
question of title, he directed that the parties should go to the Civil Court. 
Besides this registration case, there were other disputes between the parties, 
resulting in recourse to the Criminal Court. On 28th September 1863, 
Radha Koer died and on 2nd November 1863 Kar Koer and her husband 
Rajender Singh purporting to act. as the guardian of his minor son, the 
present plaintiff, agreed to refer the matters in dispute to the arbitration of 
five persons. This submission to arbitration (Ex. G) was signed by Rajender 
for his wife and also as father and guardian of the minor Ararit Narayan 
Singh ; on the other side, it was signed by Bandhu Singh and others. We 
have in evidence the statement of the case of Mussummat Kar Koer (Ex. R) 
and the petition of both Kar Koer and Rajender Singh as guardian of 
the minor, supplying a list of their witnesses. Before the arbitrators the 
parties appear to have come to terms ; and petitions of compromise, dated 
18th November 1863, were filed before the arbitrators by Kar Koer and 
Rajender Singh as father and guardian of the minor on the one side, and 
Bandhu Singh and others on the other (Exs. T and U.). The arbitrators 
made their award, dated 20th November 1863 (Ex. K), In that award 
they proceeded not only upon the petitions of compromise but also on 
their own view of the case. The award was against Kar Koer and her 
son, the arbitrators finding that the first parity, i.e., the predecessors of the 
present defendants were the Sapinda Gotias of Jhamman bingh and that 
according to the religion, custom and usage obtaining among them the 
right of inheritance did not devolve upon the widow, daughter and. 
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daughter’s son, but that the widow was only entitled to maintenance. By 
consent, however, the first party took 2 annas 18 dams in mouza Ghaus- 
pur, and 5 dams odd of mouza Mokawan, while the second party, Ce., Kar 
Koer and her son, remained in possession of the remaining 10 cowris 
share in mouza Mokawan and 2 annas thieca interest in mouza Bijri 
with dwelling houses, household effects, etc. 

u An application was then made by the predecessors of the defendants to 
the Civil Court, under section 327 of Act VIII of 1859, to have the award 
made a decree of Court. The case was registered as a suit, the predecessors 
of the defendants being the plaintiffs and Kar Koer arid her son by his 
guardian Rajender Singh being the defendants. The matter came on 
before the Principal Sadar Amin, who decided, against the plaintiffs and held 
further that the award was clearly detrimental and disadvantageous to the 
defendants. 

From that decision toe plaintiffs appealed to the District Judge, and 
on 9th August 1864 the District Judge gave judgment reversing the 
decision of the lower Court, and decreeing the plaintiffs’ claim to have the 
award filed and enforced under section 327. The District Judge proceeded 
on the ground that though Kar Koer denied the reference to arbitration, 
that was clearly proved against her, and that there were no other grounds 
made out before him on which the a war! could be set aside. Against the 
decision of the District Judge Kar Koer appealed to this Court, and, on '20th 
April 1865, her appeal was dismissed. To that appeal she made the prede- 
cessors of the defendants, the plaintiffs in the arbitration proceedings, 
parties respondents. She did not, however, so far as we can find, make her 
minor son a party respondent. The only question before the High Court 
was whether Kar Koer had in fact submitted to arbitration That having 
been found against her, this Court held that the award must be enforced. 
it appears from the judgment of the High Court that the bond fides of the 
arbitration was not questioned. There was an application for review co this 
Court which was considered and dismissed on 18th July 1865. The prede- 
cessors of the defendants were put into possession under the decree on 14th 
June 1865, and when the Registration Act came into force cheir names 
were duly registered on 1st July 1878, in spite of the objections of the 
present plaintiff, who had then obtained his majority. The defendants or 
them predecessors have, ever since 1865, been in possession of the proper 
ties in question, without any objection on the part of Kar Koer. Kar 

Koer died on 1st April 1905 and on 17th February 1908 the plaintiff filed 
the present suit. 

“ Hm learned Subordinate Judge has passed a decree in favour of the 

plaintiff, gu.ng into the question whether Jhamraan Singh was joint or 
separate from I.,, agnatic relations, and also going into the other questions 
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relating to the submission to the award, the award, and the decree which 
followed it. Even if it were open to us to do so, it is unnecessary to 
consider whether Jhatnman Singh was joint or separate from his agnatic 
relations. We may assume, for the purposes of this appeal, that he was 
separate. 

“The questions arising for our determination aie, (i) whether Rajender 
Singh had power to refer the matter on behalf of his minor son to arbitra- 
tion : (ii) whether the plaintiff was properly represented in the proceedings 
in the Civil Court, under section 327 of Act VII F of 1859 ; and (iii) if he 
was, whether lie can now treat the decree, which was based upon the award, 
as a nullity, and claim possession of these properties at this distance of 
time. 

“ It should be stated that in bis plaint the plaintiff distinctly alleged that 
his father Rajender Singh, in the arbitration proceedings, was acting in 
collusion with the opposite party and did so in fraud of both his mother and 
of himself. There is absolutely no evidence to support such a case ; and in 
1 this Court it has • not been contended that Rajender Singh was guilty of 

I. fraud upon his wife and son, though the learned counsel for the plaintiff 

argued that he was grossly negligent of his son’s interest. 

“As to, the reference to arbitration, we may at once say that in our 
opinion Rajender Singh had ample power, as the de facto and de jure guar- 
dian of his minor son, to refer the matter in dispute to the arbitration of the 
l five individuals named. This is supported by a long series of authorities, 

and we need only refer to the case of Ramji Ram v. Sally Ram (!•) 
where t lie subject is discussed at considerable length by Mr. Justice 
Mookerjee. That being so, we must hold that there was a valid submission 
to arbitration both by Kar Koer and her infant son. The proceedings 
before the Courts clearly show that Kar Koer had authorized her husband 
to act for her in the matter of the submission. 

“ That being the case, we come to the questions arising on the pro- 
ceedings under section 327, which are whether the minor was properly 
represented in those proceedings and whether the submission was for his 
benefit. It was argued for the respondent that there was no order in the 
case appointing Rajender Singh as guardian ad litem of his minor son. 
* It was said that, under Act VIII of 1859, it was essential that there should 

! be a certificated guardian appointed under section 3 of Act XL of 1858. 

There is certainly no such order as that upon the record, and we may, 
for purposes of argument, assume that no such order was made. Under 
, Act VIII of 1859, there were no formalities prescribed for suits by or 

against minors. The only procedure laid down was that prescribed by 
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section 3 of Act XL of 1858. By that section, however, it appears that 
it would not be absolutely necessary to have a certificated guardian ; when 
the property was of small value, or for any other sufficient reason, the 
Court might allow any relative of a minor to defend a suit, although a 
certificate of administration had not been granted to such relative. It may 
be noted that, in this case, the suit was valued at only Rs. 178 and might 
very well, therefore, fall within the provisions of the latter portion of 
that section. However this may be, there can be no doubt whatever that 
the infant was a party to those proceedings by his father and guardian 
Rajender Singh. We attach no importance to the description of the 
infant in the title of the suit, namely, “ Rajender Singh, father and 
guardian of Amrit Narayan Sing, minor grandson of Jhamman Singh,” 
This does hot indicate, as was suggested and as has been held by the 
Subordinate Judge, that Rajender Singh was the party to the proceed- 
ings and not Amrit Narayan S'ngh. Thi 3 is and has been for very 
many years a common method of description employed in mufassil Courts. 
In this case there can be no doubt whatever as to who was the actual party 
to the proceedings. With regard to the absence of any formal order of 
the Court appointing Rajender Singh guardian, we may say that in this 
case it appears that from first to last, both in the proceedings before the 
arbitrators and in the proceedings under section 327, Rajender Singh acted 
for his minor son and, so far as we can see. acted in his interest. There 
appears to be no reason why the principle laid down by their Lordships 
of the Judicial Committee of the Privy Council in Walt an v. Bmhe Behari 
Per shad Singh (1), should not be applied to a case of this kind. The 
mere absence of a formal order appointing a guardian ad litem would not 
necessarily be fatal to the proceedings. The ease relied upon by the 
learned counsel for the plaintiff, Nogendra Chunder Mittra v. Kishen 
Soonduree Dossee (2), is clearly distinguishable from the present. In 
that case the dispute was between the natural father and the adoptive 
mother of a minor as to the adoption. The description in the plaint was- 
of the father in his own capacity and as guardian of his minor son. Their 
Lordships pointed out that the minor could not be taken to have been 
properly represented in that suit inasmuch as neither the plaintiff nor the 
defendant was competent to represent him, the dispute between them 
being over his adoption. They, therefore, held that the minor had not 
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been a ‘party to those proceedings. In the case before ur, the circum- 
stances are very different. The father Rajender Singh was not, and could 
not be, a party to those proceedings inasmuch as he had no interest in 
the subject-matter of the dispute. The only possible parties could be 
Kar Koer and her minor son. That the latter was a party we have no 
doubt whatever and we think that he must be regarded as having been 
properly represented in the several Courts. It is true that the question of 
the representation of the minor did not crop up in any of the three Courts 
through which those proceedings passed ; but this is rather an indication 
that there was no reason for questioning its propriety. The only question 
raised on the part of the defendants in those proceedings was that raised by 
Kar Koer that she had not been a party to the submission. That was found 
against her, and there the matter ended. There can be no doubt also that 
the submission to arbitration was for the benefit of the infant. It had the 
effe t of checking the flow of litigation between the two parties. That the 
award was against him is a matter into which the Court will not enter. 
That is a matter for the arbitrators : see Rarnji Ram v. Sallg Ram{ 1) above 
cited. In this view of the case, it appears that the decree of 1865 is 
binding and in force against the present plaintiff, and that be cannot treat it, 
as he wishes to treat it in this suit, as absolute nullity. His only course 
was to bring a suit to set it aside, if he had any good cause for doing so, 
on the ground of fraud or for any other reason. Such a suit, however, 
would have to be brought within three years from the date when the 
fraud became known to the plaintiff. On his own evidence it is clear ' that 
he has known of all the facts of this case from his infancy. He says 
that from the time when he was 12 years old his mother was telling him 
how his father had colluded with the opposite party and had defrauded 
her in the matter. The plaintiff attained his majority in 1877. His claim, 
therefore, to set aside that decree has long since been barred by limitation. 

i4 In this view of the ease, it is obvious that the plaintiff’s suit must 
fail, and it appears to us unnecessary to go into the other questions which 
were raised at the Bar. We may, however, say that in our opinion the 
plaintiff is not only bound by the decree of the Court but also by the 
award on which it was based. 

“ The result is that the appeal must be allowed and the plaintiff’s suit 
dismissed with costs in both the Courts.” 
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On this appeal, 

DeGniyther, K. G., and B. Dube , for the appellant, 
contended that the compromise made in the arbitration 
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1917 proceedings was not binding on the appellant who 
Ambit was not a party to it ; the award was based on it, and 
j udicial proceedings taken under the award 
v. were nullities so far as the appellant was concerned. 

Gaya Singh. The compromise, moreover, was not for tlie benefit 
of the appellant then a minor. Nothing that was 
done in the arbitration proceedings or under the 
award and the decree made on it; could have any effect 
on his right to succeed to the property of his grand- 
father (who was admittedly separate in estate from Jiis 
agnates) as soon as that right became effective. The 
appellant had no interest in the property until his 
mother died, and therefore no right of suit before that 
date. The suit was consequently not barred but well 
within time. Reference was made to article 141 of the 
2nd Schedule of the Limitation Act, 187" : article 95 was 
not applicable. The appellant was not bound by the 
acts of his mother who had only a life estate. The 
award was made a decree of Court only against Kar 
Koei : the appellant s right was not adjudicated upon 
by the Civil Courts. Rajender Singh had no authority 
to act as his guardian, as he has not been so appointed 
undei section o of Act XL of 1858. Reference was 
made to Sham Similar Lai v. Achhan Kunwar (1), 
Walian v. Ban Ice Behnri Per shad Singh (2), and 

Nogender Chunder MUtra v. Kishen Soonduree 
Dossee (3). 

A. M. Dunne, II. C , for the respondents, contended 
that the award and the decree made on it were bind- 
ing on the appellant. His mother represented the 
whole estate and took proper proceedings to set aside 
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the award but they were unsuccessful. The decree was, 
therefore, it was submitted, binding not only on her, 
but on the reversioners who succeeded her. Reference 
was made to Katama Natchiar v. Rajah of Siva- 
qunga (1). In the arbitration proceedings the dispute 
was decided by the arbitrators who held that “ accord- 
ing to the religion, custom and usage of the parties ” 
the appellant (as the son of a daughter) and his mother 
had no right to inherit ; the widow was entitled only 
to maintenance. The appellant, it was submitted, was 
substantially a party to the arbitration proceedings, 
and the award was consequently binding on him. 

The appellant was not called upon to reply. 

The judgment of their Lordships was delivered by 

Mr. Ameer Ali. This is a suit by a Hindu rever- 
sioner to recover possession of certain properties 
that originally belonged to his maternal grandfather, 
Jhamman Singh. He alleges that the defendants, 
respondents before this Board, wrongfully possessed 
themselves of these properties under colour of certain 
arbitration proceedings whilst the estate was held by 
his mother, Kar Koer, as a female owner under the 
Hindu law. Kar Koer died in 1905, and this action 
was brought in 1908. The suit is therefore clearly 
within time The sole question for determination 
in this appeal is whether the arbitration proceed- 
ings and the decree on the award which gave to the 
predecessors of the respondents possession of these 
properties, are binding on the appellant. 

On Jhamman’s death Radha Koer, his widow, 
applied for the registration of her name in place of 
her deceased husband in the Collector’s records. Her 
application was opposed by some of Jhamman’s agnatic 
male relations, whom the respondents now represent; 
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1917 tlie y claimed the property both under the general 
Ambit Hindu law as also under some- undefined family 
N Sin A gh A>I custom ' Their objections were overruled by the 
», Revenue Courts, and Radha Koer’s name was duly 
Gaya Singh, entered in the Collector’s register. Radha died shortly 
after in 1864, and was succeeded in the possession of 
the estate by her daughter, Kar Koer, the mother of 
the appellant. The agnates raised a fresh contest as 
to her right to hold the property. In the disputes 
that followed, and which were eventually referred to 
the arbitration of a number of caste-men, she seems 
to have been represented by her husband, Rajender 
feingh. There is nothing, however, on the record to 
show if he had any authority to act for her as her 
agent. Before the arbitrators had taken any action 
in the matter, a compromise was arrived at, in which 
also Rajender purported to act both for her and her 
i nfant son, the appellant. Under this compromise, Kar 
Koer abandoned, in favour of the agnates, all right to 
the immovable property of her father receiving on her 
part, besides some moveable property, two small frac- 
tional shares in certain lands which stood in her and 
in her mother’s names. The effect of the arrangement 
was to extinguish completely the reversionary interest 
of the appellant in his grandfather’s estate. 

The compromise was placed before the arbitrators 
and they were invited to make an award in accord- 
ance therewith, which they did. It is to be noted 
that there is nothing on the record to show that the 
proceedings before the arbitrators ever came to the 
knowledge of Kar Koer or that she knew of the com- 
promise and its effect. In fact, it appears that Kar 
Koer did not acquiesce in the award, and the opposite 
party had to apply to the Civil Coart under the 
provisions of section 327 of Act VIII of 1859 (the law 
iat regulated at the time the procedure of the Civil 
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Courts in India) for a decree on the award. The Court 1917 
of first instance held that all the proceedings in ambit 
connection with the compromise and the award had Nab ay an 
been -without Kar Koer’s knowledge. It accordingly 
dismissed the application of the agnates under sec- Gaya -Singh. 
tion 827. 

They appealed to the District Judge, who apparently 
considered that as Rajender, her husband, was a party 
to the compromise, her denial could not be believed. 

He accordingly made a decree “ to have the award 
filed and enforced under section 827.” From this 
decision Kar Koer preferred a “ special appeal ” to 
the High Court of Calcutta, which was dismissed. 

She then applied for a review of judgment, in wdiick 
she was equally unsuccessful. The result of these deci- 
sions was to put her out of possession of the properties 
covered by the compromise, and which form the 
subject-matter of the present action. Although the 
respondents or their predecessors appear to have 
obtained possession of these properties after the pro- 
ceedings in the High Court, which terminated in 1865, 
their names were not registered in the Collectorate in 
substitution of Radha Koer until 1877; 

It is to be noticed that neither in the judgment of 
the District Judge nor in that of the High Court is 
there any reference to the right of Kar Koer’s infant 
son or to the effect of the compromise which culmin- 
ated in the award on his reversionary interest. Had 
the question been presented in any shape to the Courts 
that were dealing with the matter, it is hardly likely 
their judgments would not have contained some expres- 
sion as to whether the compromise and the award 
based thereon were or were not for the benefit of 
the reversioner. 

In this action the plaintiff charged that the arbitra- 
tion proceedi ngs, together with the compromise and 


602 



INDIAN LAW REPORTS. [VOL. XLV. 

— awarci ’ were fraudulent and taken and entered into 
A mr it Without the knowledge or authority of Kar Koer; that 
'■ Singh in auy event be was n <>t bound by them. The defend- 

G AY ,w T*’ 011 pother hand, among other pleas, urge that 
the award and decree precluded the plaintiff from 
maintaining the action. The Subordinate Judge of 
Patna, before whom the suit came for trial in the "first, 
instance, framed a number of issues on the several 
allegations of the parties, most of which have become 
immaterial in view of the shape the case took on 
appeal to the High Court. The Trial Judge, in a 
well-reasoned and exhaustive judgment, held in 
substance that Jhamman at the time of his death wa« 
separated from his agnates ; that the defendants had 
failed to prove the custom they alleged relating to the 
exclusion of widows and daughters; and that the 
plaintiff was not properly represented in the arbitra- 
tion proceedings or in* the proceedings before the Civil 
Courts, and was not bound by the award or the decree 

claim 1 eie ° D * accordil] 8' ] y decreed the plaintiff's 

f rom this decree the defendants appealed to the 
High Court ol Calcutta, where the case proceeded on 
the assumption that Jhammati was separate from his 
agnates, and that assumption has not been challenged 
before this Board. The contest in the High Court 

deorte®! f 0,1 the bindiDg •“«* o' «» award aud the 
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After answering the first two questions in the 
affirmative, the learned Judges decided the third against 
the plaintiff, and reversing the decree of the Subordi- 
nate Judge, dismissed the plaintiff’s suit. 

Their Lordships are unable to concur in the pro- 
positions on which the learned Judges of the High 
Court have based their judgment. With respect, in 
proceeding to consider whether Rajender Singh, the 
plaintiff’s father, had power to refer the matter on 
behalf of bis minor son to arbitration, they seem to 
have misconceived the legal position of the infant under 
the Hindu law. Evidently they thought he had a 
right which could form the subject of bargain. This 
is an obvious mistake; a Hindu reversioner has no 
right or interest in prcesenti in the property which the 
female owner holds for her life. Until it vests in him 
on her death, should he survive her, he lias nothing to 
assign or to relinquish, or even to transmit to his 
heirs. His right becomes concrete only on her demise ; 
until then it is mere spes succession's. His guardian, 
if he happens to be a minor, cannot bargain with 
it on his behalf or bind him by any contractual 
engagement in respect thereto. Rajender’s action, 
therefore, in referring to arbitration any matter con- 
nected with his son’s reversionary interest was null 
and void. 

The learned Judges seem also to have lost sight of 
j the fact that the award actually made was based on the 

! compromise : it gave effect to the agreement at which 

j the parties had arrived. Even had the minor an 

| existing right, the father would have no power to 

j enter into an arrangement -which wiped out all his 

interest without any consideration, for the little pro- 
perty that was left to Kar Koer was taken by her 
under the compromise, and not by virtue of her right 
to her father’s estate. It is difficult to see how the 
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learned Judges came to the conclusion that the com- 
promise was to the benefit of the minor. 

Apart from the question whether Rajender could re- 
present his son under the proceedings under section 327 
Gaya Singh. 0 j ^ct vm of 1859 without a certificate under sections 
of Act XL of 1858 on which their Lordships desire to 
express no opinion, it is abundantly clear that the 
Civil Courts did not purport in any shape or character 
to deal with or adjudicate upon the reversionary right 
of the infant. The decree enforcing the award was 
based on the finding that Ear Koer had acquiesced by 
her husband in the reference to arbitration, and that 
she had similarly consented to the compromise, and 
was therefore bound by the award. Beyond that the 
order of the District Judge, which was affirmed by the 
High Court, did not go ; it affected her interest, and 
her interest only. 

It may be noted here that on the appeal to the 
High Court the minor was not a party. 

In the present appeal it has been attempted on 
behalf of the respondents to sustain the decree of the 
High Court on the basis of the dictum of the Judicial 
Committee in the well-known Shivagunaa Case (1) 
where, dealing with the question under what circum- 
stances a decree against the widow may bind the 
reversioners, the Board expressed itself thus : — 

“ That unless it could be shown that there had not been a fair trial of 
the right in that suit, or, in other words, unless that decree could have been 
successfully impeached on some special ground, it would have been an 
effectual bar to any new suit by any person claiming in succession to 
Angamootoo. For assuming her to be entitled to the zemindari at all, the 
whole estate would for the time be vested in her, absolutely for some 
purposes, though in some respects for a qualified interest ; and until her 
death it could not be ascertained who would be entitled to succeed. The 
same principle whioh has prevailed in the Courts of this country as to 
tenants in tail representing the inheritance would seem to apply^ to a 

(1) (1863) 9 Moo. I. A 539. 
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Hindu w ido.w ; and it is obvious that there would be the greatest possible 
inconvenience in holding that the succeeding heirs were not bound by a 
decree fairly and properly obtained against the widow.” 

In the present case their Lordships think it enough 
to say that the proceedings culminating in the decree 
by which the plaintiff is sought to be bound are 
entirely devoid of the conditions on which and which 
alone a reversioner can be shut out from the assertion 
of his right, which comes to him altogether independ- 
ently of the female owner. 

Their Lordships are of opinion that the judgment 
and decree of the High Court should be reversed and 
the decree of the Subordinate Judge restored. And 
they will humbly advise His Majesty accordingly. 
The appellant will have his costs in the High Court 
and in this appeal. 

j. v. w. Appeal allowed. 

Solicitors for the appellant : Watkins § Hunter. 

Solicitors for the respondents : Barrow , Rogers $ 
Nevill. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sanderson C . J. and Woodroffe J. 


1917 
May 22. 


GAMMETER 


THE CONTROLLER OF PATENTS AND 
DESIGNS.* 


Design — Wrist- watch hand — Registration — Application by outside party to 
expunge — Cancellation of registration by Controller — Jurisdiction of 
Controller — New and origbial design — Shape and configuration— 
Ornamentation and utility — Analogous designs — Different purposes and 
dissimilar use — Motion to the High Court by registered proprietor — 
Other specide and adequate legal remedy ar.ailable — Specific Relief 
Act (I of 1871), s. 45 — Patents a?id Designs Act (II of 1917), 
ss. 62, 64, 67. 

G registered a design for a wrist-watch band, which he called the 
“Novelty” band. Subsequently Messrs. B. & Co. copied the design and 
on threat of legal proceedings by G, applied to the Controller of Patents 
and Designs under s. 6*2 of the Patents and Designs Act for an order 
to remove the design from the register. This the Controller did after 
having issued notice on G and having heard both parties. G then in an 
application, entitled “In the matter of section 45 of the Specific Relief Act 
and in the matter of the Indian Patents and Designs Act, 1911,” moved the 
High Court for an order that the Controller had no jurisdiction to remove 
the registration of the design and that he should be required to restore 
the design to the register on the ground that the design, was new 
and original. The Court dealt with the matter under s. 64 of the 
Indian Patents and Designs Act and discharged the Rule, Messrs. B & 
Go. contending that the design in question had been anticipated by a 
bracelet produced by Messrs. C. & K. On appeal by the petitioner : — 

Held, that the Controller had no jurisdiction to cancel the registration 
and under the Act the proper and ordinary way of expunging the registra- 
tion of a design was to apply to this Court under s. 64 of the Patents and 
Designs Act. 

Held, also, that section 62 of the Patents and Designs Act was 
limited to applications by the registered proprietor, or by some person 

° Appeal from Original Civil, No. 103 of 1916. 
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in whom his interest was vested, and the action of the Controller was not 2 917 
-justified by that section. 

■' (xAMMETER 

Field, also, that the Court had no power to revise the Controller’s * " v 

decision under s 64, The 

Held , also, that this application, which was made under section 45 of 

oe Patents 

the Specific Belief Act, was not barred by section 64 of the Patents and AND 1 
Designs Act. Designs. 

Held, also, that the application of the shape of the u Novelty” band to 


a watch to be worn on the wrist was for a purpose so different from and for 
a use so dissimilar to the purpose of the bracelet, that the design in 
question might be said to be original. 

Per Sanderson. C. J. The shape and configuration of the metal band 
taken by itself cannot be said to be new or original. 

Per Woodroffe J. A wrist band used to carry an ornament such as 
that produced by Messrs. Cooke and Kelvey and a wrist band to carry 
a watch do not appear to me to be so analogous as to deprive the 
applicant of his claim to novelty. Further, the band is original and differs 
from the other band produced, by its circular shape, according to which it 
passes at the back of the watch, and as a consequence of that produces a 
flattening. 

Appeal by Ernest Otto Gamme ter* the petitioner. 

On the 16th January, 1915, Ernest Otto Gamme ter, 
who was the proprietor of the Anglo-Swiss Watch Go., 
carrying on business in Calcutta, applied under the 
Indian Patents and Designs Act, 1911, to the Control- 
ler of Patents and Designs to register the design of a 
metal band for attaching a watch to the wrist. The 
description of the design was as follow : — 

“ The design consists of a metal band for attaching a watch to the 
wrist and novelty is. claimed for such a band, preferably of silyer, passed 
below the watch through loops affixed to each side of the watch case> 
which method by preventing the bending of the band between the said 
loops, tends to draw the free ends of the band apart and thus assisted' by 
the resilience of the metal, prevent the accidental opening of the fastening 
means which consist of one or more studs on one end and projecting from 
either the inner or outer side of the bands, taking into one or more Several 
key-hole slots provided in the other end of the band 

On the 5th February, 1915, the abovemen tioned 
design was duly registered in Class one, and numbered 


608 


INDIAN LAW REPORTS. [VOL. XLV. 


II 1 

1917 

i 

1 1 

G&mmeteb 

|| | 

V . 

The 

B 1" ' f 

Controller 

II i - 

of Patents 


and 

1 i . 

Designs. 


Design No. 2611, and a certificate of registration was 
granted by the Controller to Ernest Otto Gammeter 
as proprietor thereof. This design was called the 
“Novelty” Band. Shortly after the introduction of 
the “Novelty” Band, Messrs. Boseck & Co., a firm of 
watchmakers and jewellers in Calcutta, copied the 
design. In consequence of this infringement they 
were threatened with criminal proceedings and on 
the 23rd July, 1915, they made an application to the 
Controller of Patents and Designs to cancel the regis- 
tration of the design in question, under section 62(6) 
of the Indian Patents and Designs Act on the ground 
that the said design was not new and original. Notice 
was issued by the Controller on Ernest Otto Gammeter 
and the 4th August, 1915, was fixed for hearing the 
application. On the 7tli August, 1915, the Controller 
after having heard both parties, passed an order can- 
celling the registration wholly. On the 25th January, 
1916, Ernest Otto Gammeter wrote to the Controller 
asking him to reconsider his order and to replace his 
design upon the register, but the request was refused. 
On the 22nd February, 1916, notice on behalf of Ernest 
Otto Gammeter was issu d on the Controller, stating 
that an application would be made to the High Court 
for an order that the Controller of Patents and Designs 
do place the Design No. 2611 upon the register of 
designs in such manner as the same was on and prior 
to the 4th August, 1915, and on the 9th May, 1916, a 
copy of the above notice was issued on Messrs. Boseck 
& Co. The application to the High Court was entitled 
In the matter of section 45 of the Specific Relief Act 
and in the matter of the Indian Patents and Designs 
Act, 1911, and in the matter of Ernest Otto Gammeter.” 
The Controller only appeared and on the 17th May 

1916, Mr. Justice Fletcher decided that the Controller 

had jurisdiction to remove the design from the register 
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and adjourned the hearing of the further question, as 1917 
to whether the Court would direct the Controller to Gammeter 
restore the registration. The Court ordered that t ^ e 
notice of this application should be served on Messrs. Controller 
Boseck and Co., who should also be notified as to 0F PATBSTa 
what affidavits the applicant intended to use at the Designs. 
adjourned hearing of the application. As regards the 
Controller, the Court left it optional to him to appear 
or not on the further application, holding that he was 
entitled to appear under the terms of the Act and 
to be represented by counsel. On the 13th July, 

1916, the application came on again for hearing and 
Mr. Justice Fletcher decided the question against the 
applicant on the ground that the design in question 
was not new and original, inasmuch as it had been 
anticipated by a bracelet produced by Messrs. Cooke 
and Kelvey and held in stock by them for about 5 
years prior to the date of the registration of the appli- 
cant’s design, and discharged the Rule. The applicant, 
thereupon, appealed. 



The Ojfy. Advocate-General ( Mr . B. G. Mitter) 
(with him Mr. S. C. Roy), for the Controller, asked 
to be dismissed from the appeal. 

Mr. Langford James (with him Mr. S. K. Gupta), 
for the appellant, submitted that the Controller should 
not be dismissed from the appeal as the appellant was 
questioning the authority of that officer to expunge 
Design No. 2611 of 1915, from the register. There 
were two questions in issue in this appeal, first, had 
the Controller jurisdiction to cancel the registration 
of the said design at the instance of a party other than 
the registered proprietor; and, secondly, if the Conti*ol- 
ler had such jurisdiction, should the design have been 
expunged from the register, inasmuch as it was a 
new and original design. 
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1917 The Advocate-General took the objection that the 
Gahmeteb appellant’s remedy under s. 45 of the Specific Relief 
The ^ ct was barred by his proceeding under s. 64 of the 
Controller Patents and Designs Act. He had two remedies open 
°E Patents to him, one under s. 45 of the Specific Relief Act, and 
Designs, the other under s. 64 of the Patents and Designs Act. 
This application was originally under s. 45, as was 
clearly indicated by the title of the application. As a 
matter of fact, in the Court of first instance he pro- 
ceeded under s. 64 and Mr. Justice Fletcher decided 
the matter under that section and held that the 
Controller had jurisdiction. If the appellant wished 
to proceed under s. 45 he ought to have corrected the 
record, but instead, having lost the case under s. 64, 
lie now desired to proceed under s. 45. This it was 
not permissible for him to do. Having acquiesced in 
the order of Mr. Justice Fletcher to proceed under 
s. 64, he should not be allowed to proceed now under 
s. 45. Under s. 61 the Government was not interested 
and the question of jurisdiction was useless, but the 
position was otherwise under s. 45, both the procedure 
and the rules being different thereunder. 

Mr. Langford James submitted that the Con- 
troller had no jurisdiction to deal with the present 
case under s. 62 of the Patents and Designs Act, for if 
it be held that he had jurisdiction, the registered 
owner would be deprived of his remedies for revision 
and correction. That section did not apply to an 
outside party, but only to the registered proprietor 
or the purpose of correction of clerical errors. Under 

.. SeCfcK f 110 nofcice wa s necessary , therefore, the 
issuing of notice in the present case under that 
section was ultra vires. The discretionary powers 
exerciseable by the Controller under s. 67 were with 

: ™ 3S ; *> '! « *>“» «■» registered prop j! 

hud the right of appeal from orders passed bv the 
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Controller in the exercise of his discretionary powers. 1917 
There was, however, nothing in s. 67 which extended g ammeter 
the discretionary powers thereunder to s. 62, which ^ 
was unappealable. As regards the appellant’s remedy Controller 
under s. 64, the Court had power to rectify the regis- 0F NTS 
ter under s. 61 in the case of “non-insertion in or Designs. 
omission from the register.” These words were not 
applicable to the case of an entry which had been 
admitted in the register and then cancelled from it, as 
in the present instance. It would, therefore, be absurd 
to say that under the discretionary powers granted 
under s. 67 the Controller had jurisdiction to deal 
with this case under s. 62, and that an appeal would 
lie to the High Court under s. 64. Messrs. JBoseck 
& Co. should have made their application direct to 
the High Court under s. 64, which provided for 
cases like the present one, and not to the Controller 
under s. 62. In re Clarke's Design (1) was referred 
to. Reference was also made to the corresponding 
sections of the English Act and to the rules and forms 
thereunder. 

The Advocate-General contended that there was 
nothing in s. 62 of the Patents and Designs Act to 
limit that section to the registered proprietor. Under 
section 65 the Controller was vested with the powers 
of a Civil Court. He could, therefore, issue notice on 
parties. Under s. 67 there was a general provision for 
the exercise of discretionary powers by the Controller. 

There was nothing in s. 67 which showed that the 
Controller had not the power to give notice to the 
registered owner when dealing with a case under 
s. 62. Therefore, having regard to ss. 65 and 67 and 
the general scope of the Act, the Controller under s. 62 
hid power to give notice to the registered proprietor 
and to deal with the present case. The introduction 
(1) [1896] 2 Oh. 38. 
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1917 of words not to be found in the sections of the Act 
G ammeter should not be introduced to construe the sections. 

, And, furthermore, the Indian Act should be construed 
Controller independently of the rules of construction under the 
° F Ir TS English law. This application could undoubtedly 
Designs, have been made under s. 64. There were, however, 
many eases where parties would not like to come to 
the Court for remedy. They could in such cases go to 
the Controller under s. 62. Where an order was passed 
against the appellant under s. 62, he could apply 
under s. 64 to the High Court for such oi’der to 
be revised and corrected. The appellant could not 
succeed under s. 45 of the Specific Relief Act, unless 
lie showed that s. 61 of the Patents and Designs Act 
was inappl icable. This latter section provided a 
“specific and adequate legal remedy ” and it was 
only in the absence of such a remedy that s. 45 was 
applicable, This was, therefore, not a matter under 
s. 45 : see Kesho Prasad Singh v. The Board of 
Revenue (1). Not only had the appellant specific and 
adequate legal remedy under s. 64, but he had, as a 
matter of fact, proceeded under that section in the 
Court of first instance. 

Mr. Langford James submitted that it was never 
conceded by the appellant that his application to the 
Court was under s. 64 of the Patents and Designs Act, 
and proceeded to deal with the merits of the case. It 
was sufficient if the design was new or original, and it 
was not necessary that it should be new and original : 
see Dover , Limited v. Nurnberger Celluloidwaren 
Fahrik Gebruder Wolff (2). The appellant’s article 
could not be registered as jewellery, as could be done 
with the bracelet which was produced and which it 
was contended was an anticipation of the appellant’s 

(1) (3911)1. L.R. 38 Calc. 553. (2) [1910] 2 Ch. 25. 
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design. The purpose of the bracelet was ornamenta- 1917 
tion of the wrist watch band utility. The bracelet g ammeter 
and the band were registered in different classes and 
both were patentable : see Walker, Hunter Sr Co. v. Controller 
Falkirk Iron Company (1) and In re Clarke's Design 0F Patents 
( 2). A large and immediate sale, an attempt to pirate designs. 
the patent and the cataloguing of the picture of the 
design by the defendant company were three tests to 
prove the novelty and originality of the patent : see 
Tyler fy Sons v. Sharpe Brothers Sr Co. (3), Nevill v. 

John Bennett fy Sons (4), Harper fy Co., Ld. v. The 
Wright § Butler Lamp Manufacturing Company Ld. 

(5), Heinrichs v. Bastendorff ( 6). As regards novelty, 
there was no analogy between the bracelet and the 
wrist-watch band, though with very little ingenuity the 
bracelet might be converted into a wrist-watclx band. 

The bracelet would have to be registered for pattern, 
ornamentation being the essence of it, and would be 
classed in Class 2; whereas the wrist-watch band 
would have to be registered for shape, utility being the 
essence of it, and classified under Class 1. One was 
jewellery, the other was a band : see In the matter of 
Frederick Pearson’s Registered Designs (7). On the 
question of design, by whatever principle the test 
might be applied to the appellant’s article, it would be 
found to be a new and original design: see In the 
matter of Rollason’s Registered Design (8). 

Mr. B. L. Mitter (with him Mr. S. R. Das), for 
Messrs. Boseck & Co. The claim in this case was as to 
the design, shape and configuration of the metal band 
and not to the band itself. That would be the subject 


(1) (1887) 4 Pat. Cas 390. 

(2) [1896] 2 Ch. 38. 

(3) (1893) 11 Pat. Cas. 35. 

(4) (1898) 15 Pat. Cas. 412. 

(5) (1895) 12 Pat. Cas. 483. 


(6) (1893) 10 Pat. Cas. 160. 

(7) (1906) 23 Pat. Cas. 738. 

(8) [1898] 1 Ch. 237 ; 

15 Pat. Cas. 441. 
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matter for copyright and not for patent. In support 
of this contention, see Walker, Hunter fy Co. v. 
Falkirk Iron Company (1). A design was protected 
by copyright and an article by patent. See also In re 
Clarke’s Design (2). What was registrable was the 
shape, irrespective of the attachment, jewel. or watch 
and there was nothing peculiar in the appellant’s 
article. The shape was an old shape and the applica- 
tion of that shape to a new article was not regis- 
trable: see In re Clarke’s Design (2) and Pugh v. 
Riley Cycle Company (3). In determining novelty of 
design, utility was absolutely immaterial : see Hecla 
Foundry Company v. Walker Hunter $ Co. (4) and 
In re Clarke’s Design (2). The application of the 
design must not be to an analogous or kindred object. 
Under the Act it was not necessary that two objects to 
be analogous or kindred should fall under the same 
Class. The shape of the appellant’s band was a com- 
mon shape for all metal bands for the wrist. A 
bracelet which carried jewels on the wrist was analog- 
ous or kindred to a bracelet which carried a watch 
on the wrist, the essential feature, in both being 
the carrying of an article on the wrist. In support 
of the above propositions, see In re R ad § GreswelVs 
Designs (5), In re Clarke’s Design (2), Dover, Limited. 
v. Nurnherger Celluloidwaren Fabrik Gebruder 
Wolff (6), Pugh y. Riley Cycle Company (3), Walker 
Hunter Co. v. Falkirk Iron Company (1) and 
Halsbury s Laws of England, Vol. 27, p. 730, note fp). 

Mr. Langford James, in reply, referred to Hals- 
bury’s Laws of England, Vol. 27, p. 729, Gramophone 
Company , Ld.. v. Magazine Holder Company (7), 


(0(1887)4 Pat. Cas. 390. 

(2) [1896] 2 Oh. 38. 

(3) [1912] 1 Oh. fi 13. 

(4) (1883) 14 App. Cas. 559. 


(5) (1889) 42 Ch. D. 260. 

(6) [1910] 2 Ch. .25; 

27 Pat. Cas. 498. 

(7) (1911) 28 Pat. Cas. 221. 
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Heath § Sons, Limited, v. Rollason (.1), Tyler fy Sons v. 1917 
Sharpe Brothers Sc Co. (2) and In re Read ^ Greswell’s q ammeter 
Designs (3) which last case was relied on by the res- ^ 
pondent Company. The shape in question was not Controller 
a wellknown shape and the doctrine of analogy was 0F ^™ NTi 
not applicable. If the ornament on the bracelet were Designs. 
removed, it would leave the band a totally different 
design which would have to be altered to resemble 
the design of the wrist- watch band. This fact would 
be fatal to the case. Moreover, a thing saleable in one 
class and unsaleable in another would go to prove 
strongly that there was no analogy between the two 
articles in question. The Court in dealing with this 
case would have to take the utility of the article into 
consideration especially in arriving at a decision on 
the analogy between the two articles : see Halsbury’s 
Laws of England, Vol. 27, p. 732, on the question of 
utility. 

Cur. adv. null. 


Sanderson C. J. This is an appeal by Ernest 
Otto Gammeter against the judgment of my learned 
brother Mr. Justice Fletcher. 

The matter arises in connection with an applica- 
tion which was made by Mr. Gammeter to the Con- 
troller of Patents and Designs on the 16th of January, 
1915, whereby the Controller was requested to regis- 
ter the accompanying design in class. The description 
of the design was as follows : “ The design consists 
of a metal band for attaching a watch to the wrist 
and novelty is claimed for such a band, preferably of 
silver, passed below the watch through loops affixed 
to each side of the watch case, which method by 
preventing the bending of the band between the said 
loops, teads to draw the free ends of the band apart, 

(1) [1898] A. C. 499. (3) (1889; 42 Ch. D. 280. 

(2) (1893) 11 Pat. Cas. 35. 
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and thus assisted by the resilience of the metal, 
prevent the accidental opening of the fastening means 
which consist of one or more studs on one end and 
projecting from either the inner or outer side of the 
band, taking into one or more of several key-hole slots 
provided in the other end of band.” 

The Controller registered that design on the 5th of 
February, 1915. On the 23rd of July, 1915, Messrs J. 
Boseck & Co. applied to the Controller for cancel- 
lation of the registration ; and, after hearing both 
parties, that is to say, Mr. Gammeter and Messrs. 
Boseck & Co., on the 7th of August, 1915, the Controller 
cancelled the registration. On the 23rd of February, 
1916, notice of an application to the learned Judge 
was given; and, the notice was that an application 
would be made for an order that the Controller of 
Patents and Designs should place the design No. 2611 
upon the Register of Designs in such manner as the 
same was on and prior to 4th August, 1915. The 
notice was headed In the matter of section 45 of 
the Specific Relief Act, 1877, and, in the matter of the 
Indian Patents and Designs Act, 1911.” Section 45 of 
the Specific Relief Act provides as follows : “ Any of 
the High Courts of Judicature at Fort William, Madras 
and Bombay, may make an order requiring any speci- 
fic act to be done or forborne, within the local limits 
of its Ordinary Original Civil Jurisdiction, by any 
person holding a public office, whether of a permanent 
or a temporary nature, or by any Corporation or in- 
ferior Court of Judicature, Provided”. . . “ (c) that in 
the opinion of the High Court such doing or forbear- 
ing is consonant to right and justice,” “ (d) that the 
applicant has no other specific and adequate legal 
remedy.” 

The first point that was taken before the learned 
Judge was that the Controller had exceeded his 
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jurisdiction : and, the second point was that, even if he 
had jurisdiction, he ought not to have cancelled the 
registration, because the design was in fact a new 
and original design. 

Now, the Controller is allege! to have acted under 
section 62 of the Indian Patents and Designs Act : and, 
it is argued on behalf of the appellant that the 
Controller had no jurisdiction upon the application of 
Messrs. Boseck & Co., which was hostile to the interest 
of Mr. Gammeter, to cancel the registration of the 
design, on the ground that section 62 is limited to 
cases of applications by the registered owner or some- 
body in whom is vested the interest of the registered 
owner, such as the Trustees in Brankruptcy or the 
liquidator, if the registered owner happens to be a 
Company. That is the first question I propose to 
consider. 

The first part of this Act deals with Patents, and 
the second part, which begins at section 43, deals with 
Designs ; and, section 43 provides, in sub-section (/) 
that, “ The Controller may, on the application of any 
person claiming to be the proprietor of any new or 
original design not previously published in British 
India, register the design under this part.'’ Sub-sec- 
tion ( 4 ) provides that “ The Controller may, if he thinks 
fit, refuse to register any design presented to him for 
registration ; but any person aggrieved by any such 
refusal may appeal to the Governor-General in Coun- 
cil ” : so that, the Controller upon an application for 
the registration of a design has discretion either to 
register or to refuse to register, but his decision is 
subject to an appeal not to the Courts, but to the 
Governor-General in Council. Then after several sec- 
tions to which I need not refer in detail, comes section 
62 in Part III, which part applies generally both to 
Patents and Designs. That section provides, The 
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1917 Controller may, on request in writing accompanied 
Gammetiib fey the prescribed fee (a) correct any clerical error 
v - in or in connection with an application for a patent 
Costroller or in any patent or any specification ; (6) cancel tbe re. 
of Patents gyration of a design either wlioily or in respect of 
Designs, any particular goods in connection with which the 
Sanderson design is registered; (c) correct any clerical error in 
0. J. the representation of a design or in the name or 
address of the proprietor of any patent or design, ox- 
in any other matter which is entered upon the regis- 
ter of patents or the register of designs.” That is 
the section upon which this matter primarily depends. 
I am of opinion that the contention of the appellant 
in- this case with regard to the construction of that 
section is correct. I think, on reading the section 
itself, the proper construction to put upon it is 
that it is limited to applications by the registered 
proprietor or by some person in whom his interest 
is vested. First of all, the words “ on l-equest in 
writing” induce me to think that they must mean 
on request, by a person who is interested in the patent 
or design. Then when I come to look at the matters 
which are dealt with in that section, I find that clause 
(a) deals with the correction of any clerical error in 
or in connection with an application for a patent or 
in any patent or any specification ; and clause (c) deals 
with the correction of any clerical error in the re- 
presentation of a design, etc. These are obviously 
matters which can concern only the proprietor, or 
the person in whom his interest is vested. Then 
between these two clauses (a) and (c), comes the 
clause in question, “( b ) cancel the registration of a 
design either wholly or in respect of any particular 
goods in connection with which the design is regis- 
tered.” It is quite possible that the registered owner 
may desire to have the registration cancelled, for 
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instance, lie may desire to avoid a litigation which 
may be threatened against him in connection with 
the design which he has been successful in getting 
registered. I think it is an extraordinary way of 
providing, if it was intended to provide, that the 
Controller might cancel the registration upon an 
application by a third person hostile to the registered 
owner, by placing the provision between two clauses 
which obviously deal with the correction of clerical 
errors which obviously can only be corrected on the 
application of a registered owner. The matter does 
not rest there : because when I come to section 64, 
sub-section ( 1 ), I find it provides, “ A High Court may, 
on the application in the prescribed manner of any 
person aggrieved by the non-insertion in or omission 
from the register of patents or designs of any entry, 
or by any entry made in either such register without 
sufficient cause, or by any entry wrongly remaining 
on either such register, or by an error or defect in 
any entry in either such register, make such order 
for making, expunging or varying such entry as it 
may think fit.” I think the Learned Judge in the 
Court below held that the words “ non-insertion in or 
omission from the register ” would cover a case of the 
registration of the design and subsequent cancellation 
of it. I doubt, having regard to the provision of sec- 
tion 62, whether that is the correct interpretation to 
put upon it. When the word “ cancel ” has been used 
in section 62, if the Legislature intended that section 
64 should apply to cancellation by the Controller, I 
think it is a curious thing that that has not been spe- 
cifically mentioned in section 64. The word “ cancel ” 
has been used in clause (6) of section 62; and if that 
was intended to be “cancellation ” upon the applica- 
tion of a person hostile to the registered owner, and 
if it was intended by section 64 to give a right of 
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1917 appeal against such cancellation, I think it is extra- 
G- ammeter ordinary that the word “ cancellation ” was not used 
v. in section 64. But again the matter does not rest 
Controller there because when I turn to section 67, I find that 
of Patents section provides as follows : — “ Where any discre- 
tionary power is by or under this Act given to the 
Controller, he shall not exercise that power adversely 
to the applicant for a patent, or for amendment of 
an application or of a specification, or for registration 
of a design, without (if so required within the 
prescribed time by the applicant) giving the appli- 
cant an opportunity of being heard.” I think it 
is pretty plain that the sections which are referred 
to in that section are sections 5, 17 and 43, and 
that section 62 is not referred to. It provides 
that if the Controller is going to exercise his power 
adversely to the applicant in any of the. cases men- 
tioned, he should give the applicant an opportunity 
of being heard. The section does not deal with the 
application which it is suggested may be made by a 
third person under section 62 for cancellation of the 
registration. The learned Advocate-General argued 
that, inasmuch as the Controller would be occu- 
pying a quasi judicial position, he would naturally 
give the applicant an opportunity of being heard. 
The point, however, is that when the Act specifies 
certain cases in which an opportunity of being heard 
should be given to the applicant, it seems to me that 
if paragraph (6) of section 62 had been intended to 
apply to the cancellation of registration upon the 
application of a person other than the registered 
owner, then section 67 would have contained a provi- 
sion that in such a case an opportunity of being heard 
should be given to the owner of the registered design. 
These considerations lead me to think that the conten- 
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correct one. Then again, this section is similar to 1937 

section 70 of the English Act, (7 Edw. 7), and our n 

attention was drawn to the form which had been drawn v. 
up by the Board of Trade in pursuance of the English controller 
A ct : that section has been interpreted by the Board of of Patents 
Trade as applying only to applications by a registered Designs. 
owner or by somebody in whom the Interest of the — 
registered owner is vested, such as the Trustee in San £ e * son ' 
Bankruptcy or, in the case of a Company, the liquida- 
tor. I quite agree with the learned Advocate-General 
that that interpretation is not binding upon this Court : 
but it is interesting, at all events, to find that the Board 
of Trade interpreted the Act in the same way that I 
have. It is argued by the learned Advocate-General 
that as regards this country, Form No. 20 is not limited 
to applications by registered owners. That is quite 
true. But the section which gives power to the 
Governor-General in Council to make rules under the 
Act, is section 77, and it is in these words : “ (1) The 
Governor-General in Council may make such rules as 
he thinks expedient, subject to the provisions of this 

(g) generally for the purpose of 

carrying into effect the provisions of this Act.” It 
must be obvious that that section does not give the 
Governor-General in Council power to extend the 
powers of the Controller further than is given to him 
by the express provisions of the Act, and I do not 
think that the fact that Form No. 20 has been framed 
in a general way and is not limited in its words to 
applications by a registered owner, affects what I think 
is the meaning of section 62. 

Therefore, the conclusion at which I arrive on this 
point is that the Controller upon the application of 
Messrs. Boseck & Co. had no jurisdiction to cancel 
the registration and it seems to me that under the 
Act the proper and ordinary way of expunging the 

44 
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registration of a design was to apply to this Court 
under section 64. 

This, however, does not conclude the question, 
because the learned Judge in deciding the first point 
in favour of the Controller adjourned the matter in 
order that he might see whether or not the design 
was a new or original design. The learned Judge 
thought that the Court had power to revise the Con- 
troller’s decision under section 61. If my interpreta- 
tion of section 62 is correct then that would not be so, 
and the applicant would be entitled to the order which 
he asks for, under section 45 of the Specific Relief Act 
but for the existence of paragraph (c) to which I have 
already referred, namely, “ that in the opinion of the 
High Court such doing or forbearing is consonant to 
right and justice.” 

Therefore, before we can direct the Controller to 
restore the registration of the design, we have to con- 
sider in effect the same question which was considered 
by the learned Judge, Mr. Justice Fletcher, namely, 
whether the Court should require the Controller to 
restore the design to the register on the ground that 
the design was new and original. 

Now, the findings of the learned Judge on this part 
of the case are as follows : First of all, he points out 
that “ the judgment of the Controller turned on the 
question as to whether there was any novelty in the 
key-holes and buttons which are used for fastening 
the band to the wrist.” The applicant seems to have 
been rather doubtful as to the ground on which he 
ought to have based his case, and the point that was 
urged before the Controller has not been urged 
before us. Obviously it could not be, because there 
was no novelty or originality in the fastening of 
this particular band. That is clear upon the evidence. 
But it is not unimportant to notice. Apparently this 
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was the main point which the Controller had before 
him when Messrs. Boseck & Co. were objecting to the 
registration ; and, if that was the main ground relied 
upon for novelty and originality. I can quite under- 
stand that the Controller came to the conclusion that 
there was no novelty or originality. When this matter 
was before the learned Judge, one of the grounds 
on which the appellant relied was that there was 
flattening of the band. The learned Judge based his 
decision, to some extent at all events, upon the fact 
that he was convinced that there was nothing in that 
point, and that the fla ttening did not really exist and 
that it only came into existence when the band was 
fitted on to the watch, and that by reason of the man- 
ner in which it was fitted to the watch a certain 
amount of flattening must take place. He did not 
base his judgment upon that ground alone, but he 
came to the conclusion that having regard to the shape 
and configuration of the bracelet which was produced 
before him in Court there was nothing new or original 
in the design which was relied upon. Before con- 
sidering that point which is the real point at all events 
as regards the merits of this case, I think I ought to 
point out that the learned Judge came to certain 
definite findings : first, he held with regard to this 
band which 1 may, for the sake of convenience call 
the “ Novelty ” band, that prior to its introduction 
the evidence establishes that a plain metal band of uni- 
form width in one piece passing through the loops of 
the watch had not been used in connection with wrist 
watches; secondly , that shortly after the ‘‘Novelty” 
band had been introduced, Messrs. Boseck & Co. 
copied it ; thirdly, that on a threat of legal proceedings 
they applied to the Controller to remove the design 
from the register, which the Controller lifter hearing 
the parties did ; fourthly, that the evidence also shows 
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1917 that when the “Novelty” band. was introduced, it had 
G ammeter a large and immediate sale ; and, fifthly, tliat there 
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was produced before him, as there had been before 
Controller the Controller, a bracelet which, it was said, was an 
of Patents anticipation of the petitioner’s, design. Then he das* 
Designs, cribes the bracelet as follows: “ The bracelet consists 
of a plain metal band of gold of uniform width fasten- 
ed in exactly the same method as the “ Novelty ” band. 
In this metal band are two (it ought to be three) 
small holes pierced so as to allow a pearl ornament to 
be affixed thereto by screws. The object, of course, is 
for this to be used as an ornament. This bracelet is 
one of a pair manufactured by Messrs. Cooke & Kelvey 
of this city, and "which they have had in stock for 
about 5 years prior to August, 1915. There is other 
evidence of the manufacture and sale of other similar 
bands, but I am not satisfied that the evidence on that 
point is reliable.” Then he goes on to say : “ The 
case must, therefore, stand or fall on the bracelet 
produced by Messrs. Cooke & Kelvey ” (that is, this 
bracelet which I have now in my hand). “ It has been 
decided in a series of cases that the test of novelty 
is the eye of the Judge. He must place the two 
designs side by side and see whether the one for 
which novelty is claimed is new.” I entirely agree 
wdth the principle which is laid down by the learned 
Judge. The matter, of course, to a very large extent, is 
a matter of first impression, inasmuch as it depends 
upon the view a Judge looking at the article in ques- 
tion takes, when comparing it with the other article 
which is said to be an anticipation. 

In my judgment, the shape and configuration of the 
metal band taken by itself cannot be said to be new or 
original. I have the “ Novelty ” band before me and 
the bracelet ^which was produced by Messrs. Cooke 
and Kelvey. It is true that it is not of the same size, 
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that is to say, it is narrower than the bracelet, and not 1 91 ? 
of the same dimensions ; but as regards the shape and gam meter 
the configuration, I confess I cannot see anything new ^ . 
or original. It is conceded that the fastenings are controller 
similar and that the method of the fastening has been 0P Paten ' ts 
known in the trade for a considerable time. But that Desigxns. 
does not conclude the matter. The real point in this g ASDERS0N 
case, in my judgment, arises in connection with the C. J. 
user of this metal band: and, I have to ask myself the 
question whether the application of the “ Novelty ’» 
band was in respect of an object analogous or kindred 
to the bracelet : or, to put it in another way, was the 
i metal band intended for such a different purpose and 

for a use so dissimilar that the design may be held to 

I be new or original. I think the case In re Clarke's 

Design (1) lays down quite clearly what the test in 
matters of this kind is. In the judgment of Lord 
Justice Lindley, at page 45, he dealt with the case 
| which had been decided by Mr. Justice Chitty [In re 

Eeacl § Greswell's Design (2)] and then with reference 
to that he said as follows : “ In this last case, Chitty J. 
said that ‘ to be capable of being registered a design 
must be neiv or original in fact and not, as is sug- 
gested, new or original as to some particular class of 
goods. It cannot be said to be new and original if it 
is already being applied to articles of an analogous 
character ’ (that is a quotation from Mr. Justice Chitty’s 
judgment). The learned Judge "was obviously refer- 
ring to the classes of goods mentioned in the schedule 
to the Designs Rules, and the words referring to 
\ articles of an analogous nature shew that the learned 

I Judge did not intend by the words ‘ new or original 

I in fact ’ to decide that a design must be new or origi- 

| nal in the sense of never having been seen before as 

! . applied to any article whatever. In Walker, Hunter 
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Game* Walker, Hunter $ Co. (2) a design for the shape of an 


iron furnace-door was projected, although wooden 
Controller doors of the same shape for sideboards and other 
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articles of furniture were old. The things shaped 
were for such different purposes and their uses were 
so dissimilar that the design for one of such things 
was held to be new or original, although it was old 
for the other. What then is the test to be applied to 
a case such as that before us ? The design must be 
new or original with reference to the kind- of article 
for which it is registered, meaning by kind of article, 
not the class of article mentioned in the schedule to 
the rules, but the kind of article having regard to its 
general character and use”. Then he proceeds to give 
well known instances : “ A design may be new for 
a coal-scuttle, but not for a bonuet.” Now, that- 
being the test, I formulate the question which I have 
to put to myself, having regard to its general 
character and use, was the “ Novelty ” band for a 
purpose so different from, and for a use so dissimilar 
to, the purpose and use of the bracelet that the design 
may be said to be new and original. To my mind the 
purpose and use of the band are entirely different 
from the purpose and use of the bracelet. The 
“Novelty” band is intended to attach a watch to the 
wrist. The object of wearing a watch on the wrist is 
generally different from that of wearing a bracelet, — 
one is for a useful purpose and the other is orna- 
mental. It was pointed out in argument, and I think 
based upon evidence, that the leather straps which 
had been generally used for the purpose of attaching 
a watch to the wrist, were unsuitable to such a country 
as this, or in fact, to any other country of hot climate, 
and consequently this band— the “Novelty” band— 

(1*889) 14 App. Cas. 550. 
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which was introduced had become a very useful 
article, and, as appears from the evidence, had, to use 
the words of the learned Judge, “a large and imfnediate 
sale.” There may be a few cases where the articles (the 
watches) are so ornamental that they are worn more 
as ornaments than as articles of use ; but I think they 
are the exceptions and not the rule: and in my judg- 
ment this “Novelty” band which was made an ex- 
hibit in the case is not the kind of band which would 
be ordinarily used for an ornamental watch. 

It is said by the learned counsel for Messrs. Boseck 
and Company that utility is wholly immaterial. So it 
is in one sense, that is to say, the statute applies to all 
designs, whether they add to the utility of the articles 
to which they are applied or not. But in considering 
the purposes and uses of the article in question for 
the sake of considering whether they are analogous 
or kindred to the purposes and uses of the article 
which is said to be the anticipation, I think it is 
legitimate to take into consideration that one purpose 
is ornamental and the other is useful. In addition to 
that which I have already mentioned there are other 
facts which to my mind are significant. The fact that 
as soon as this article was produced there was a large 
and immediate sale, is strong evidence that it was 
novel and original ; then there is the fact that Messrs. 
Boseck and Company, shortly after its production, 
adopted and copied it and put it in their catalogue on 
the top of one of the first pages (the catalogue was 
produced before us). Further, there was evidence of 
wellknown people in the jewellery trade who des- 
cribed the “ Novelty ” band as a novelty. The result 
is that all these facts lead me to the conclusion that 
although in view of the bracelet produced by Messrs. 
Cooke and Kelvey, the shape of the “ Novelty ” band 
by itself cannot be said to be new and original, the 
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application of it to a watch to be worn on the wrist- 
was for a purpose so different from and for a use so 
dissimilar to the purpose and use of the bracelet that 
the design in question may be said to be original. 

For these reasons, I think, that the appeal should 
be allowed and the application of the 22nd of February, 
1916, granted. 

In my judgment, the Controller ought to pay his 
own costs of the proceedings before Mr. Justice 
Fletcher and this Court, and Messrs. Boseck and Com- 
pany ought to pay the costs of the appellant in respect 
of the hearing, so far as the merits are concerned, 
before Mr. Justice Fletcher, and the appellant ought to 
have the costs of this appeal with the exception of 
one day which was taken up in the argument with 
respect to the preliminary point, as to which there 
ought to be no costs before us. The costs will be on 
the basis as “ of hearing.” 

I should like to say before parting with this case, 
that I am indebted to the learned counsel engaged 
in the case for their able arguments and for the 
assistance they have given me in this matter. 

Woodroffe J. This application was made under 
section 45 of the Specific Relief Act. It is not in my 
opinion barred by section 64 of the Designs Act. The 
action of the Controller was not justified by section 62 
of that Act. We have then to see whether the 
application is justified on the merits. Mr. Justice 
Fletcher seems to have dealt with the question as one 
under section 64 of the Designs Act. But the appel- 
lant does not admit that that section applies, for, if it 
did, he could not get relief under section 45 of the 
Specific Relief Act. His case is that the merits are to 
be entered into under the provisions of section 45, 
under which provision the application is made. 
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As to tlie merits, in my opinion, the appellant has 
established his case. There is no question. I think, 
.that it is a good design. It is found as a fact that it 
had never been previously applied to wrist watches : 
and, the fact that it had an immediate and lucrative 
sale strongly indicates that the article sold was a useful 
novelty. It was also copied by Messrs. Boseck and 
Company and inserted in their catalogue, and there 
given the first place. The case before Mr. Justice 
Fletcher was decided practically oh one ground and 
one ground only, and that was that the design in 
question was not new, in that it had been anticipated 
by a bracelet of Messrs. Cooke and Kelvey which they 
had held in stock for about 5 years prior to August, 
1915; the learned Judge alter finding several points 
in favour of the applicant then says that “ the case 
must stand or fall on the bracelet produced by Messrs. 
Cooke and Kelvey.” 

It has been argued by Mr. James that the band of 
the bracelet produced by Messrs. Cooke and Kelvey is 
not the same as the band of the design in question- 
Assuming for the sake of the argument, without 
deciding the point, that it is the same, there is, I think, 
novelty in applying what on this assumption is an old 
thing to a new use. If that is so, the design should be 
protected, provided it is not merely, to use the words 
of the cases, analogous. The present case does not 
seem to be within the proviso, though it may be that 
class-divisions do not necessarily determine whether 
one case is analogous to another ; it seems to me that 
the fact that articles are in different divisions is a 
matter of some account. However this may be, in 
the present case we have here different purposes and 
different uses. A wrist band used to carry an orna- 
ment such as that produced by Messrs. Cooke and 
Kelvey, and a wrist band to carry a. watch do not 
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1917 appear to me to be so analogous as to deprive the 
Gammetek applicant of his claim to novelty. Farther, the band 
is, in my opinion, original and differs from the other 
Controller band produced, by its circular shape according to 
which it passes at the back of the watch, and as a 
Designs, consequence of that, produces a flattening which is 

Woodboffe referrecl t( > in the evidence. 

J. In my opinion, therefore, the appeal succeeds and 

the applicant is entitled to the order which he 
sought. 

o. m. Appeal allowed. 

Attorneys for the appellant : Chatter] ee fy Co. 
Attorneys for the respondents: Sanderson §■ Go. 

CIVIL RULE. 

Before Mookerjee and Walmsley JJ. 

1917 BJ RES WAR MUKERJEE 

June J9. V . 

AMBIKA CHARAN BH ATT A CH AR J E A . * 

Limitation-— Execution of money-decree — Part payment— Uncertified pay- 
ment or adjustment — Civil Procedure Cole (Act V of 1908), 0. XXI, 
r. 2, sub-r. ( 3 ). Limitation Act (IX of 1908), s. 21, Sch. 1, Art. 182„ 

Where a decree for money was made on the 24th November 1909 and 
an application for execution of the same was presented on the 7th June 
1916 and where two payments were alleged to have been made in 1912 and 
1913, respectively, neither of which was certified to the Court : 

Held, that the application was /ac/e barred by limitation under 
Art. 182 of the Limitation Act 

Held, also, that an uncertified payment or adjustment could not operate 
to prolong the period of limitation for an application for the execution of 
a decree under the Limitation Act. 


°Civil Rule No. 241 of 1917, against the order of Asutosh Chose, 
Judge of Small Cause Court of Serampore, dated Dec. 27, 1916. 
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Held, further, that under the Hindu Law, in the absence of the father, .1917 
the mother was entitled to be the guardian of her iufant sons in preference g 
to their brother and was the “ lawful guardian ” under s. 21 of the Limita- Mukerjee 
tion Act. r. 

Jogend'a Nath Sarkar v. Provath Nath Chatter jee (1), Kutulullah Ambika 
Sarkar v. Durga Charan Rudra (2), Bhajan Lai v. Cheda Lai (3), and Bhatta- 
Muhtdboo v. Gunesh Lai (4) followed. charjea. 


Rule obtained by Bireswar Mukerjee and others 
petitioners. 

The facts briefly are these. On the 24th November 
1909, the opposite party, Ambika Charan Bhattacharjea, 
obtained a decree for Rs. 145 against one Rashbehari 
Mukerjee, the father of the petitioners above-named. 
On the 7th June 1916, the decree-holder applied for 
the execution of the decree alleging that on the 
death of Rashbehari the petitioners became his heirs. 
Further, that the petitioner No. 1 had made two 
payments of Rs. 20 and Rs. 5 on the 8th October 1912 
and the 9th June 1913, respectively, and endorsed 
the payments on the back of a certified copy of the 
decree. The petitioners alleged that they never paid 
any money to the decree-holder and the endorsements 
were made by the petitioner No. 1 alone without the 
actual payment of any money. That on the date of 
the first endorsement, the petitioner No. 1 was a 
minor and that the decree-holder in his execution 
petition described the mother of the petitioners as 
their guardian. 

The learned Subordinate Judge, by his judgment, 
dated the 27 th December 1916, remarked that 
“ Bireswar was the eldest male member of the family 
comprised of himself and his minor brothers and in 
fact he looked after them and so he must be taken as 
the lawful guardian of the minors and was the duly 

(3) (1914) 12 All. L. J. 825. 

(4) (1854) (Beng.) S. D. A. 329. 


(1) (1913) 19 C. L. J. 125. 

(2) (1912) 13 I. C. 424. 
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authorised agent of his brothers [see ss. 20 and 21 of 
the Limitation Act”] and held the decree to be alive 
by the part-payments. 

Prom this order the petitioners moved the High 
Court. 

Babu Amarendra Nath Bosi, for the petitioners, 
contended that as the two payments alleged to have 
been made in 1912 and 1913, respectively, were not 
certified to the Court they could not be taken into 
consideration for the purposes of keeping the decree 
alive within the meaning of 0. XXI, r. 2, sub.-r. (3; 
of the Civil Procedure Code, 1908. Further, even if 
they were taken into account they would be of no 
consequence for the purposes of section 21 of the 
Indian Limitation Act, as the mother of the minors 
being alive the eldest brother could not be regarded 
as the lawful guardian of the minors: Bhajan Lai v. 
Cheda Lai (1). Kutubullah Sarkar v. Durga Charan 

Budra (2), Jogendra Nath Sark tr v. Provath Nath 
Cliatterjee (3). 

No one appeared for the opposite party. 


Mookerjee and Walmsley JJ. The question for 
determination in this Rale is, whether an application 
presented on the 7th .Tune 1916, for execution of a 
decree for money, made on the 21th November 1909 
is or is not barred by limitation. The application is 
prund face barred by limitation under Article 182 
of the second Schedule to the Indian Limitation Act. 
The decree-hoWer consequently seeks to escape from the 
< imitation by reference to two payments alleged 
to have been made by the eldest brother of the ifl. 
boners on the 8th October 1912 and the 9th June 1913, 

0) «SU) .2 All. r„ J. m . (2, (1912) 13 i. e. 424 

(3) (1913)19 0. L.J, 12G. 
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respectively. The petitioners argue, first , that as these 
payments were not certified, they . cannot be taken 
into account ; and, secondly , that even if taken into 
account they are of no avail under section 21 of the 
Indian Limitation Act. In oar opinion, these conten- 
tions are well founded and must prevail. 

As regards the first contention, it is not disputed 
that neither of these payments was certified to the 
Court; consequently, under Order XXI, rule 2, sub- 
rule (3) of the Civil Procedure Code, the payments 
cannot be recognised by any Court executing the 
decree. This view is supported by the decisions in 
Jogendra Nath Sar tear v. Prouath Nath Chatter j ee (1), 
Kutubullah Sarkar v. Durga Charan Rudra (2) and 
Bhajan Lai v. Cheda Lai (8). It may be observed 
that Order XXI, rule 2 (3) of the Code of 1908 is 
different in terms from section 258 of the Code of 1882. 
The present Code provides that a payment which has 
not been duly certified shall not be taken into account 
by any Court executing the decree. The previous 
Code provided that a payment which had not been 
certified should not be recognised as a payment or 
adjustment of the decree. This alteration in language 
justifies the inference that an uncertified payment or 
adjustment cannot now operate to prolong the period 
of limitation for an application for execution of a 
decree under the Indian Limitation Act. This inter- 
pretation is perfectly legitimate and, if adopted, will 
induce decree-holders to certify payments made to 
them out of Court. 

As regards the second contention, we are of opinion 
that the payments which were made by the eldest 
brother of the petitioners, who were infants, while 
their mother was alive, cannot be said to have been 

(1) (1913) 19 C. L. J. 126. (2) (1912) 13 I. 0. 424. 

(3) (1914) 12 All. L. J. 825. 
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1917 made by a “ lawful guardian ” within the meaning of 
Bireswab section 21 of the Indian Limitation Act. It is well 
Mukekjke settled that, under the Hindu Law, in the absence of 

V, 

Ambika the father, the mother is entitled to be the guardian 

Cearan 0 j j ier i n f ant sons j n preference to their brother: 
Bhatta- 

charjea. Muhtaboo v. Gunesh, Led (1). 

The Rule is made absolute and the order for execu- 
tion as against the petitioners is set aside. 

L. R. Rule absolute. 

(1) (1854) (Beng.) S. 1). A. 329. 

APPELLATE CIVIL. 

Before Mookerjee and Walinsley JJ. 

1917 SARAJU BALA DASI 

June 21. V . 

JOGEMAYA DASI.* 

Court-fee — Suit for administration or account — Valuation for purposes of 
courl-'ees —Jurisdiction— Court fees Act (VII of IS 70) s. 7, cl . IV (/). 

In an administration suit valued at Bs. 30,000 for purposes of jurisdic- 
tion, and at Bs. 100 for adjustment of account, and wherein court-fees 
were paid on the latter stun only, together with Bs. 10 for the approximate- 
value of the claim for account: — 

Held, that such a suit was in essence a suit for account within the 
meaning of s. 7, cl. IV (/) of the Court-fees Act, and that adequate court* 
fees had been paid on the plaint which could not be rejected. 

Khatija v. Shekh Adam Husenally Fasi(l), Sasi Bhushan Bose v„ 
Maharaja Sir Manindra Chandra Nandy (2), Satya Kumar Banerjee v. 
Satya Kripal Banerjee (3) followed. 

Appeal by the plaintiff, Saraju Bala Dasi. 

a Appeal from Original Decree, No. 515 of 1914, against] the decree of 
Upendra Chandra Mukerjee, Subordinate Judge of Hooghly, dated June 18;. 
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Tbe facts necessary for the purposes of this 
report are shortly these. The plaintiff, Saraju Bala 
Dasi, the widow of one Basanta Kumar Roy, insti tuted 
a suit for administration, for account and other inci- 
dental reliefs against the executors of the estate of her 
father-in-law, one Rajendra Nath Roy. The plaint 
contained the following: “Suit for administration 
For the purposes of jurisdiction the claim is laid at 
Rs. 30,000 and the present claim for adjustment of 
account at Rs. 100.” The plaintiff paid court-fees 
ad valorem on this sum of Rs. 100, and also paid 
an additional sum of Rs. 10, for the approximate 
value of the claim for account. The defendants con- 
tended amongst other things that, inasmuch as the 
plaintiff had valued the suit at Rs. 30,000, she was 
bound to pay the court-fees thereon, otherwise the 
suit should fail. On an issue framed accordingly, 
the learned Subordinate Judge held that, “the plaint 
should he stamped with the ad volorem fees accord- 
ing to the value of the claim, viz., Rs. 30,000,” and 
called upon the plaintiff to pay the additional court- 
fee of Rs. 965. The plaintiff failed to carry out this 
ord,er, whereupon the Court below rejected the plaint. 

From this decision the plaintiff appealed to the 
High Court. 

Babu Braja Lai Chakravarti and Baba Biraj 
Mohan Majumdar, for the appellant, contended that 
the present suit for administration and account was 
really a suit for account within the meaning of section 
7, cl. IV (/) of the Court-fees Act, and the plaintiff 
need approximately value the claim for account only 
and pay court-'fees accordingly : see Khatija v. Shekh 
Adam Husenally Vast (1). If the suit were decreed 
for an amount larger than the claim, additional court- 
fees would have to be paid before such decree could be 
(1) (19151 1. L. R. 39 Bom. 545. 
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executed. Iti a suit for administration of trust in 
favour of creditors the same view found support : Sasi 
Bhushcin Bose v. Maharaja Sir Manindra Chandra 
Nandy (1). In Satya Kumar Banerjee v. Salya 
Kripal Banerjee (2), this Court accepted the same view. 

Babu Manomohan Bose, for the respondents. 

Mookerjee and Walmsley JJ. This is an appeal 
by the plaintiff against an order of rejection of the 
plaint, in a suit instituted by her against the executors 
of the estate of her father-in-law for administration, 
for accounts and for other incidental reliefs. She 
stated that the value of the estate left by her father- 
in-law was Rs. 30,000, but she valued the claim for 
accounts at Rs. 100. She paid court- fees ad valorem 
on this sum of Rs. 100, and also paid an additional sum 
of Rs. 10, apparently on the ground that the claim for 
administration was incapable of accurate valuation, 
at least at that stage. The defendants contended that 
the court-fee paid by the plaintiff was inadequate 
and. that the suit could not consequently proceed. 
Their argument in substance was that, as for purposes 
of jurisdiction, the plaintiff had valued the suit at 
Rs. 30,000, she was bound to pay the court-fees upon 
that valuation. The Subordinate Judge thereupon 
framed an issue to the following effect: “Has the 
plaint been insufficiently stamped?” On the trial 
of this issue, he held that the plaint was insufficiently 
tamped and called upon the plaintiff to pay addi- 
tional court-fees of Rs. 965. This order was not 
carried out, with the consequence that the plaint was 
rejected. In our opinion, the view taken by the Sub- 
ordinate J udge cannot be supported. 

The decision of the Bombay High Court, in the 
case of Khatija v. Shekh Adam, Kusenally Vasi (3), 

. 503. 
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shows that a suit for administration and account is in 1917 
essence a suit for accounts within the meaning of section sakwu 
7, clause IV (/) of the Court-fees Act, 1870, and, that, Bala Dasi 
in a suit of this description the plaintiff is competent jogemava 
to value the claim for accounts approximately and to Dasi - 
pay court-fees thereon. Sir Basil Scott C. J. pointed 
out that if ultimately a decree should be passed in 
favour of the plaintiff for a larger amount than that 
covered by the court-fees already paid, the plaintiff 
would be precluded by the provisions of sectio lln of 
j the Court-fees Act, from executing the decree until 

the fee payable on the whole amount of the decree had 
| been paid This view is confirmed by a reference to 

Form 43 of Schedule I of ihe Civil Procedure Code of 
1908, and was adopted by this Court in Sasi Blmshan 
Bose v. Maharaja Sir Manindra Chandra Kandy 
(1), which arose out of a suit for administration and 
accounts brought by one of the credito s of a debtor 
against The trustee of his estate. A similar position 
s had been accepted as sound in the earlier case of 

Satya Kumar Barter' ee v. Satya Kripal Banerjee (2). 

\ We are clearly of opinion that adequate court-fees 

l had been paid upon the plaint, which could not conse- 

| quently have been rejected. 

The result is that this appeal is allowed, the order 
of the Court below set aside, and the case remitted to 
the Subordinate Judge, in order that it may be tried 
on the merits. An order will be made in favour of 
the plaintiff appellant under section 13 of the Court- 
fees Act, entitling her to obtain a return of the court- 
fees paid on the memorandum of appeal presented to 
this Court. The appellant is entitled to her costs both 
here and in the Court below. 

L - K. Appeal allowed. 

(1) (1916) 24 C. L. J. 448. (2) (1909) 10 C. L. J. 503. 
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APPELLATE CIVIL, 


Before Mookerjee an l Newbould JJ. 


MANMATHA NATH DEY 


GADADHAR MANA 


Appeal — Dismissal for default — Order of Special Judge — Bengal Tenancy 
Act ( VIII o* 18S5) 89. 10 109 A, < subs. (2 ) — Civil Procedure Code 
( Act V of 190S) 0 . XLI, rr. 17, 19 ; 0. XLlIl , r. 1 cl. (t . 

An appeal lies from an order refusing to rehear an appeal dismissed for 
default, even though such appeal has been preferred under s. 109A, sub-s. 
(2) in a suit under s. 106 of the Bengal Tenancy Act. 

Mothur Chandra dar v. Tara Sunhar Ghose (1) distinguished. 


Appeal by Mamnatha Nath Dey a ad another, the 
appellants. 

The facts briefly are these. The appellants institut- 
ed a suit under s. 106 of the Bengal Tenancy Act. The 
suit being dismissed by the Court of first instance, the 
appellants preferred an appeal to the Special Judge, 
under s. 109A, sub-s. ( 2 ) of the Bengal Tenancy Act. 

On the 9th December 1914, the appeal was called on 
for hearing. Neither the appellants nor the respond- 
ents appeared, whereupon the said. Special Judge 
dismissed the appeal. On the 16th December 1914, 
the appellants applied to the said Judge praying 
for the restoration of the said appeal. On the 25th 
January 1915, the Special Judge dismissed the applica- 
tion. 

From this order the appellants appealed to the 
High Court. 

9 Appeal from O'-der, No. 200 of 1915, against ’the order of W. N. 
Delevingne, District Judsre of Midnaoore. dated .Tan 9fi iQir; 
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Babu Pravash Chandra Milter and Babu Tarkes- i917 
ivar Pal Chowdhry, for the .appellants, Manmatha 

Babu Prabodh Chandra Chatlerjee and Babu Goar Df ” 

Chandra Pal , for there spondent. Gadahhab 

Mas a. 

Mookerjee and Newbould JJ. This appeal is 
directed against an order whereby the Court below 
has refused to set aside an order of dismissal of an 
appeal for default. A preliminary objection has been 
taken to the competence of the appeal. 

The suit was instituted under section 106 of the 
Bengal Tenancy Act, and was dismissed by the Court of 
first instance. An appeal was thereupon preferred to 
the Special Judge under sub-section (2) of section 109A. 

When the appeal was taken up for disposal, neither 
tii 3 appellant nor his pleader appeared and it was 
consequently dismissed for default. An application 
was thereupon made to rehear the appeal. That appli- 
cation has been refused, and the present appeal is 
directed against this last order. On behalf of the 
respondent it is contended that the appeal is incom- 
petent, and reliance is placed upon the decision of this 
Court in Mothur Chandra Majumdar v. Tara Sunkar 
Ghose(l). In our opinion, that case is clearly distin- 
guishable and has no application to the circumstances 
of this appeal. There, an order of remand was made 
in an appeal preferred under section 109A against the 
decision in a suit under section 106. An appeal, was 
thereupon preferred to this Court against the order of 
remand. A preliminary objection was taken that the 
appeal was incompetent and this contention prevailed. 

Mr. Justice Banerjee observed that an appeal lay to 
the High Court from an appellate decision of the 
Special Judge, only under Chapter XLTI of the Code 
of Civil Procedure of 1882, which has now been 


(1) (1903) 7 G. W. N. 440. 
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HH7 replaced by sections 100 to 103. of the Code of 1908. 
Man math a An appeal against the order of remand, if it lay at all, 
Nath Dey would lie to this Court, not under Chapter XLII of the 
Gadadhar Code of 1882, but under section 588 which found a 
Masa. pi aC e in Chapter XLIII of the Code. As Chapter 

XLIII was nowhere mentioned in section 109A, the 
inference was drawn that an appeal did not lie to this 
Court from an order of remand made by a Special 
Judge in the exercise of his appellate powers under 
sub-section (2) of section 109A. In the present case, 
section 109A, sub-section (2), makes the provisions 
of the Civil Procedure Code relating to appeals, 
applicable to the appeal before the Special Judge. 
One of these provisions is embodied in Order XLI, 
rule 17, which provides a« follows: “Where on the 
day fixed, or on any other day, to which the hearing 
may be adjourned, the appellant does not appear 
when the appeal is called on for hearing, the Court 
may make an order that the appeal be dismissed.” 
The Special Judge in the exercise of the power 
thus vested in him did dismiss the appeal. There- 
upon rule 19 became applicable. That rule provides 
that, where an appeal is dismissed under -rule 17, 
the appellant may apply to the Appellate Court 
for the re-admission of the appeal. This attracts the 
operation of Order XLIII, rule I, clause ( t ), which pro- 
vides that an appeal shall lie under the provisions 
of section 104, from an order of refusal under rule 19 of 
Order XLI to re-admit an appeal. No question arises 
as to the applicability of Chapter XLII of the Code of 
1882,or of the corresponding provisions of the Code 
of 1908, as under section 2 of the latter Code, an order 
of dismissal for default is not a decree. There is no 
escape from the position that this appeal is competent, 
under Order XLIII, rule I, clause (t ) ; in other words, an 
appeal lies from an order refusing to rehear an appeal 
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dismissed for default, even though such appeal has 
been preferred under section 109A, sub-section (2) in 
a suit under section 106 of the Bengal Tenancy Act. 

As regards the merits, we are of opinion that this 
appeal should be allowed arid the appeal preferred 
under section 109A, which was dismissed for default, 
restored. This order, however, is made on terms. The 
appellant will pay to the respondent two gold molmrs 
as costs here and in the Court below. This sum must 
be deposited within one month of the arrival of the 
record in that Court. If the deposit is made, as direct- 
ed, the appeal will stand restored and heard on the 
merits. If it is not so deposited, this appeal will 
stand dismissed with costs. 

Appeal allowed . 


L. R. 


APPELLATE CRIMINAL. 


Before C kitty and Richardson JJ. 

TAKER KHAN and Others 
v. 

EMPEROR/ 
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1917 


Man MATH A 
Nath Dey 
v. 

Gadadhar 
Man a. 


Abduction— A Iduction of married woman with intent to compel her to marry 
another — u Marry f meaning of — Penal Code {Act ALV of 1860) r 
s. 366 — Valid Marriage. 


Section 366 of the Penal Code applies to the case of abduction of a 
married woman with intent to compel her to marry. The word u marry 
therein implies, as in s. 494, going through a form of marriage, whether 
the same is in fact valid or not. 


w Criminal Appeal No. 421 of 1917, against the order of B. Ghatak, 
Sessions Judge of Faridpur, dated June 29, 1917. 


1917 
Aug. 14. 


One VVajidunnessa Bibi, after the death of her 
husband at Dhubri, went to live with her mother at 
Paikandi village. Daliladdi, an influential neighbour 
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Taker 
* Khan 
v. 

Emperor, 


of theirs, offered her marriage, bat she refused him. 
A marriage was, however, arranged between her and 
one Piziruddin by her maternal uncle, and she went 
through a nika ceremony with the latter on the 
18th April 1917. The next day Daliladdi, accom- 
panied by the four appellants, entered her premises 
and carried her off forcibly to the house of the appel- 
lant, Mobaralc Ali. It appeared that while detained 
there she received another proposal of marriage from 
Daliladdi. Her husband, Piziruddin, failing to rescue 
her, went to the Balikandi police-station and laid a 
charge against Daliladdi and the appellants under 
section 366 of the Penal Code. The Sub-Inspector there- 
upon proceeded to the place of occurrence, released 
Wajidunnessa at about 4 P.M., and took up the inves- 
tigation. He thereafter sent up the four appellants 
for trial. The Subdivisional Officer of Goalundo, after 
q, preliminary inquiry, committed the appellants to 
the Court of Session at Faridpur. They were tried 
before the Sessions Judge and two assessors under 
section 366, the intent laid in the charge being to compel 
her to marry Daliladdi against her will. The assessors 
were in favour of acquittal on the ground that the 
criminal intent charged had not been established. The 
Judge, disagreeing with the assessors, convicted and 
sentenced the appellants, under the abovemen tioned 
section, to two years’ rigorous imprisonment each- 
They appealed to the High Court. 

Bcibu Manmatha Nath Mukherjee , Baba Amaren- 
clra Nath, Bose and Babu Pank/ij Kumar Ganguli, 
for the appellants,- 

The Deputy Legal Remembrancer {Mr. Orr ) and 
Garnett, for the Crown. 
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two assessors on a charge framed under section 366 of 191 ? 
the Indian Penal Code. The assessors were for acquit* Tahep. 
ting the appellants. The learned Sessions Judge has Khan 
convicted them and sentenced them each to rigorous Emperor. 
imprisonment for two years. Rir “ so 

The actual facts are simple enough. The abducted J. 
woman, Wajidunnessa, had been living with her 
husband at Dhubri. On her husband’s death she 
returned as a widow to live with her mother, Abidun- 
nessa, at Paikandi in the Faridpur district. While 
there she received a proposal of marriage from one 
Daliladdi. The proposal was distasteful to her, Dali- 
laddi being an old man with wife and children, and 
she, therefore, refused. She and her mother, however, 
came to the conclusion that it was desirable that she 
should marry a man who would reside with them and 
also maintain the mother. She, accordingly, on the 
18th April last, entered into a marriage in nika form 
with one Piziruddin. On the following day the four 
appellants with Daliladdi came to her house and took 
her away by force to the house of the appellant, 

Mobarak All. There is evidence that, while she was 
at that house, she received another proposal of marriage 
from Daliladdi. 

The abduction took place in broad daylight and 
does not seem to have been accompanied with much 
force or violence, but there is no reason to suppose 
that tbe woman, Wajidunnessa, went with the appel- 
lants willingly. Both the learned Sessions Judge 
and the assessors appear to have agreed as to the 
facts proved in their main outline. The assessors, 
however, felt some difficulty in finding that the 
intention charged, namely, that the woman should be 
compelled to marry Daliladdi against her will, had 
been sufficiently established by the evidence. We 
have been taken . through tbe depositions of the 
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witnesses, and having considered those depositions we 
are satisfied that the learned Sessions Judge was 
right in the conclusion that the accused abducted 
Emperor, the woman with the criminal intent necessary to 

an offence under section 366 of the Indian Penal 
Code. 

In this Court it is suggested that section 366 does 
not apply to the case of the abduction of a married 
woman. It is suggested that that might be an offence 
under some other section of the Code, for instance, 
section 498. We see no reason, to doubt, however., 
that the word “marry” in section 366 has the same' 
meaning as the same word in section 494. What it 
means is the going through a form of marriage, 
whether the marriage should prove in fact legal and 
valid or illegal and invalid. If the facts and the law 
applicable to them are as we have stated, the question 
in this case narrows down simply to the question 
of sentence. 

The appellants, as we have said, have been 
sentenced each to two years’ rigorous imprisonment, 
n the circumstances that sentence seems to us to be 
excessive. If we reduce it, however, it is in the hope 
ia a PP e W*mts will not molest either Wand- 
unnessa or her mother or husband again. If they do 
so they may find themselves in a worse position than 
iey are now. _ On the whole, we are of opinion that 
the ends of justice will be met by reducing the 

vwalT 1 ° n 6aCh ° f the aCGUSed t0 a sentence of 

rcrd:; m y pmonmentfoi ' six 


Chitty j. concurred. 
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APPELLATE CIVIL. 

Before Woodroffe and Sham ml Huda JJ. 

• R A JAN I KANTA MOOKERJEE 

v. 

SECRETARY OF STATE FOR INDIA.* 

Limitation — Bengal Tenancy Act ( VIII of 1885), ss. 104H , 111 A — Scope 
of s. 104H — Limitation governing suits wider s. 10411 — Reliefs outside 
; s. 104 H, hut within proviso to $. Ill A, 

[ Section 104H of the Bengal Tenancy Act only refers to suits by a 
person aggrieved by an entry of rent settled in a Settlement Bent Boll 
prepared under ss. 104P to 104H or by an omission to settle such a rent 
and suits, falling under that section, are governed by the special limitation 
provided in that section. 

Where reliefs claimed are outside the scope of s. 104H and fall within 
the proviso to s. Ill A, the limitation applicable is that provided by article 
120 of the second schedule to the Limitation Act. 

| Promoda Nath Roy v. Asiruddin Martial (1) followed. 

Appeal by Rajani Kanta Mookerjee and others, the 
plaintiffs. 

f This appeal arose out of a suit for declaration of 

plaintiffs’ occupancy right to certain schedules of land 
entered in the plaint of (schedule cha representing 
the entire land) and for settlement of fair rents of 
their holding and a declaration of the time from 
which such rents were to take effect. The plaintiffs’ 
case was that at the time of the recent settlement 
| of 1906-1909 they were in possession of the exitire 

j land in suit (as described in schedule cha) bat the 

Revenue offices wrongly and illegally adjudged their 
j title to schedule ga land only and recorded their 


Appeal from Original Decree, No. 39 of 1915, against the decree 
of Bamesh Chandra Bose, Subordinate Judge of Noakhqjb dated Dec. 8, 1914. 
(1) (1911) 15 C. W. N. 896. 
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title thereto as tenure holders (instead of as occupancy 
raiyats) and settled the rents deducting 30 per cent, 
for their allowance as such and recorded their sub- 
tenants as occupancy raiyats and wrongly excluded 
the gha and una schedules altogether from their lands. 
Against these proceedings of the Revenue officer the 
plaintiffs preferred an appeal to the Divisional Com- 
missioner who, having heard the parties, sent up the 
appeal to the Director of Land Records. The latter, 
after hearing arguments on both sides, but without 
delivering judgment, sent the record to the Revenue 
Board on 15th April, 1910. The Boar I, again, after 
hearing both sides, sent up the record to the Lieuten- 
ant-Governor of Eastern Bengal and Assam without 
delivering any judgment. The judgment of the Board 
was eventually forwarded to the Divisional Commis- 
sioner with a letter on the 13th of October, 1911. The 
plaintiffs were thereafter informed of the decision of 
the Board dismissing their appeal and upholding their 
right as tenure-holders in respect of schedule g i land 
only. Although that decision bears date of the 2nd of 
May, 1911, it was not delivered and was not made final 
pending the approval of Government. The plaintiffs 
submitted that the judgment of the Board should be 
taken as delivered only after it was forwarded to the 
Divisional Commissioner on the 13th of October, 1911 . 
The plaintiffs prayed for declaration of his occupancy 
rights to Ins entire lands represented by the schedule 


Four written statements were filed. At the com- 
mencement of the trial the plaintiffs by a petition 
and the remaining contesting defendants (including 
Tovernment) by a verbal notice asked the- Court to 

in thnd^ th M i3SUe regardin ° limitation 

list, instance. The prayer was allowed and 

evidence we token with (be result that the plaintiffs' 
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suit was dismissed as being barred by limitation under 19*7 
the special limitation provided in section 104H of Rajani 
the Bengal Tenancy Act. Against this order the Kaota 
plaintiffs appealed to the High Court. Moo muse 

Secretary" 

Babu Gunacla Charan Sm and Babu Satisk Chan - op Si a te 

- , , ,, FOR ISDIA. 

dra Bhattacharyya, for the appellants. 

Babu Ram Charan MUra and Babu Ramesh Chan- 
dra Sen , for the respondents, 

| Cur. adv. vult. 



Woodroffe and Shamsul Huda JJ. The facts 
of this case are shortly these. In the course of a 
proceeding under Chapter X of the Bengal Tenancy 
Act for settlement of rents and preparation of settle- 
ment Rent Roll i n accordance with the provisions of 
section 104 of that Act in respect of a Mahal called 
char Khundkar bearing tauzi No. 1516 of the Noa- 
khali Collectorate, plaintiffs claimed that they were 
occupancy raiyats in respect of all the lands described 
in schedule cha of the plaint. The Revenue officer, 
however, held that plaintiffs were tenure- holders and 
only in' respect of lands included in schedule ga 
covering an area of 1,339 bighas 9 cottas 8 chittaks and 
he assessed the rent payable by the plaintiffs on the 
footing of their being tenants of that class by giving 
them an allowance of 30 per cent, on the assets. 
The plaintiffs being recorded as tenure-holders, those 
holding under them were recorded as occupancy 
raiyats. Against these orders of the Revenue officer 
passed prior to the final publication of the Record of- 
Rights, under rules framed by the Local Government, 
an appeal lay to the Commissioner of the Division 
and the plaintiffs filed an appeal to the Commissioner 



of the Chittagong Division who heard arguments but 
did not deliver judgment. On the 30th of ( August, 
1909, while the appeal was still pending before the 
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Commissioner the record was finally published. 
Meanwhile, the Local Government framed new rules 
whereby the authority of the Director of Land 
Records was substituted for that of the Commissioner 
of the Division for purpose of hearing appeals under 
section 104G and although nothing was said in the 
rules regarding pending appeals, the Commissioner of 
the Chittagong Division sent the appeal to the Direc- 
tor of Land Records for disposal. The parties seem to 
have acquiesced in the transfer of the appeal to the 
Director of Land Records who heard the parties and 
came to the conclusion : — 

(i) That the plaintiffs’ jote covered an area slight- 
ly in excess of 1309 bighas 9 cottas and 8 chittaks. 

(ii) That the plaintiffs were tenure-holders. 

(iii) That those holding under the plaintiffs were 
occupancy raiyats. 

(iv) That the rent entered as payable to the plaint- 
iffs by the tenants holding under them should in 
certain cases be raised. 

O’) That 30 per cent, on the assets allowed to the 
plaintiffs by the Revenue officer was a correct basis for 
assessing the rent payable by the plaintiffs and should 
stand. 

The decision of the Director of Land Records on 
points O') and (iv) involved an alteration in the record 
as finally published. For this and for certain other 
questions which arose under Regulation VII of 1822, 
with which we are not concerned, the Director of Land 
Records referred the case to the Board of Revenue under 
section 104G ( 2 ) of the Bengal Tenancv Act as well as 
under the provisions of the said Regulation. This order 
of the Director of Land Records is dated the loth of 
April, 1910. The judgment of the Board of Revenue is 
dated the 2nd of May, 1911, and it affirms the decision 
of the Director of Land Records on all the points. 
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The present suit is brought by the plaintiffs lor a 
declaration that they are occupancy raiyats and not 
tenure-holders, that they are occupancy raiyats in 
respect of all the lands described in schedule cha of 
the plaint and not in respect of lands of schedule cja 
only, that the assessment of rent made on the basis of 
their being tenure-holders and the refusal of the Reve- 
nue authorities to recognize their tenancy in respect of 
the remaining lands of schedule cha was illegal, that 
the Revenue authorities were wrong in not fixing a 
time from wind) such rent was to take effect. The 
reliefs claimed by the plaintiffs are the following:— 
(ha) That the plaintiffs may be declared as occu- 


1917 


Raja n i 
Kant a 
Mookerjee 


V. 

Secretary 
of State 
for India. 


pancy raiyats. 

(Jehu) That the land of schedule cha below may 
be declared as included in the right which the plaint- 
iffs may be held to have. 

(i ga ) That proper rent may be fixed of the lands in 
the possession of the plaintiffs and time for payment 
of the said rent may be fixed. 

(gha) That the tenants under the plaintiffs may be 
held to have no right as settled raiyats or occupancy 
raiyats. 

(und) That the tenants under the plaintiffs may be 
declared to be korfa tenants (under-tenant). 

(cha) That a decree may be passed for costs in 
Court with future iuterest. 

(chha) That a decree may be passed granting any 
other relief which the plaintiffs are entitled to get in 
the fair judgment of the Court. 

The suit was described in the plaint as one under 
section 104H and section 111 A of the Bengal Tenancy 
Act and section 42 of the Specific Relief Act. The 
learned Subordinate Judge, without entering into the 
merits of the case, has dismissed the suit on the ground 
of limitation. He holds that the suit is one under 
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sec ion 104H of the Bengal Tenancy Act and not 
having been brought within six months from the date 
of the certificate of final publication of the Record-of- 
Rights or within six months from the date of the dis- 
posal of the appeal by the Board of Revenue is barred 
by the special limitation provided in that section. 

On appeal, it has been urged before us— 

(а) That the plaintiffs were not aware of the date on 
which the Board of Revenue gave their decision and 
that therefore the date of decision should, for the pur- 
pose of limitation, be deemed to be the date on which 
the plaintiffs became aware of such decision and that, 
as a matter of fact, they came to know of it after a 
copy of the judgment was forwarded to the Commis- 
sioner on the 13th of October, 1911. 

(б) That the Commissioner of the Division was 
wrong in not deciding the appeal himself and its 
transfer to the Director of Land Records was illegal 
and as the Commissioner to whom the appeal lay has 
passed no decision on the appeal, the suit cannot be 
said to have been bled more than six months after 
such decision. 

(c) That the suit is not one under section 104H 
and therefore the special limitation provided by that 
section does not apply. • 

As regards the first and the second points, it appears 
to us that the Commissioner having transferred the 
appeals to the Director of Land Records and the 
plaintiffs, who were the appellants, having raised no 
objection to such transfer, but having on the other 
hand acquiesced in his jurisdiction by appearing and 
arguing the appeal before him should not be allowed 
to raise the objection now. Even if plaintiffs’ conten- 
tion is correct, they must be held to have abandoned 
their appeal to the Commissioner and the suit, if it is 
one under section 104H, would still be barred. The 
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Director of Land Records delivered his judgment on 
the loth of April, 1910, and if he was the final appellate 
authority the suit filed on the 12th of April, 1912, was 
clearly out of time. 

Assuming, however, that the appeal to the Director 
of Land Records was not finally disposed of until the 
Board of Revenue gave their decision on the recom- 
mendations made by the Director we still think that 
the date of such decision must be taken to be the 2nd 
of May, 1911, i.e., the date %vhich it purports to bear 
and that the date of plaintiffs’ knowledge is wholly 
immaterial. Plaintiffs have not shown that there lias 
been any error in dating the judgment and we must 
presume that it has been correctly dated. 

As regards the third point, we are of opinion that 
except in so far as the plaintiffs ask for proper rent to 
be fixed for lands regarding which their tenancy has 
been recognised and for a date to be fixed from which 
such rent is to take effect, the other reliefs claimed in 
the suit are outside the scope of section 104H. That 
section only refers to suits by a person aggrieved by 
an entry of a rent settled in a Settlement Rent Roll 
prepared under sections 104F to 104H or by an omis- 
sion to settle such a rent. Therefore, in so far as the 
plaintiffs are aggrieved by the rent settled as payable 
by them as tenure-holders in respect of land of sche- 
dule ga and desire to have such entry corrected, the 
suit falls within the scope of section 104H and has right- 
ly been held to be barred by limitation. It may also 
appear at first sight that as regards lands as to which 
the plaintiffs’ right as tenants has been negatived, the 
case is one of omission to settle a rent, but it cannot be 
said that so far as the plaintiffs are concerned they are 
aggrieved by such omission. They are aggrieved not 
by the omission to settle their rent, but by the omis- 
sion to recognisS their tenancy. \ye, therefore, think 
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that the plaintiffs claim for reliefs other than the one 
marked ga is not barred by limitation. It is true that 
the declarations asked for, if granted, would afford 
grounds for alteration of entries as to rents but the 
mere fact that under the law plaintiffs cannot get such 
an alteration effected by means of this suit, is not 
enough to deprive them of the right to get these 
declarations which may be of value to them apart 
from the question of correction of the settlement Rent 
Roll regarding the rent entered in it or omitted from 
it. These declarations are not necessarily ancillary 
to the prayer for settlement of a new rent. 

We, therefore, hold that relief claimed in para- 
graph ga is barred under section 10 1H. but that the 
claim for other reliefs is outside the scope of that 
section and to this extent the suit is one under section 
42 of the Specific Relief Act to which the limitation 
applicable is that provided by Article 120 of the first 
Schedule of the Limitation Act. The right to main- 
tain such a suit under certain conditions, is expressly 
saved by the proviso to section 111A of the Bengal 
Tenancy Act. The view we take is supported by a 
decision of Chitty and Ohatterjea JJ. in the case of 
Baja Promoda Nath Roy v. Asiruddin Mandal (1). 

The question whether the suit is otherwise compe- 
tent and is properly framed to enable the Court to 
grant any of the reliefs asked for, is one which we 
need not consider at this stage. 

Upon this view of the case we dismiss the suit with 
regard to prayer ga, but as regards the other prayers 
we set aside the decision of the Court below and 
remand the case for the trial of the other issues. Costs 
will abide the result. 

s - K - B - Case remanded. 

(0(1911)15 C..W. N. 896. 
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ORIGINAL CIVIL. 


Before Cfiaudkuri J. 


BANK OF UPPER INDIA 


THE ADMINISTRATOR-GENERAL OF BENGAL.* 

Administration^- Crown debt, priority of—Stillhead duty— English mort- 
gage of immoveables— Fixtures— Hypothecation of moveables and shares. 

The owner of a distillery died, leaving a certain debt due to Govern- 
ment as still-head duty in respect thereof, as also two mortgages (in the 
English foim) on the laud and premises together with the buildings and 
structures thereon constituting the distillery, the first mortgage being- in 
favour of the Alliance Bank of Simla, Ld., and the secoud in favour of the 
Delhi and London Bank, Ld. The moveables appertaining to the distillery 
weie similarly hypothecated to the said Banks and certain shares registered 
in the deceased’s name were hypothecated to and deposited with the 
Alliance Bank. 

Held, that so far as the immoveable properties were concerned includ- 
ing the fixtures, the Crown was not entitled to priority, that the Alliance 
Bank as first mortgagee ranked first, but the Delhi and London Bank as 
second mortgagee was not entitled to priority over the Grown, 

Dost Muhammad Elian v. Maniram (1), Rama Chandra v. Pitchai 
hanni (2), Ibrahim Khan Sahib v. Rangasami Naichen (3) followed. 

Mersey Steel ami Iron Co. v. Naylor Benzon & Co. (4), The Secretary 
of State for India v. Bombay Landing and Shipping Co. (5), Giles v. 
Grover (6), The K ing v. Cotton (7), Ganpatputaya v. The Collector of 
Kanara (8), Puthia Valappil Barga v. Veloth Assenar (9), Gayanada Bala 
Dassee v. Butlo Kristo Bairagi (10), The Collector of Moradabad v. 
Muhammad Daim (11) referred to. 

“ Application in Original Civil Suit No. 534 of 1912. 


(1) (1907) I. L. R, 29 All. 537. 

(2) (1883) I. L. R. 7 Mad. 434. 

(3) (1905) I. L. R. 28 Mad. 420. 

(4) (1882) L. R. 9 Q. B. D. 648 ; 
(1884) L. R, 9 A. G. 434. 


(6) (1832) 9 Bing. 128. 

(7) (1751) Parker 112. 

(8) (1875) I. L. R. 1 Bom. 7. 

(9) (1902) I. L. R. 25 Mad. 733. 

(10) (1906) I. L. R. 33 Calc. 1040. 


(5) (1868) 5 Bom. H. 0. R. (O. C.)23. (1 1) (1879) I. L. R. 2 All. 196 
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Re Henley & Co . (1), New South Wales Taxation Commissioners v. 
Palmer (2), Rex v. Wells (3) distinguished. 

So far as the moveable properties and the shares were concerned, the 
Alliance Bank did not have priority over the Crown, 

Harr old v. Plenty (4) followed. 


Bank of 
Upper India 


The Admi- 
nistrator- 
General 
of Bengal 


Edward John Richard Dyer, who was the pro- 
prietor of the Amritsar Distillery Company in the 
Pan jab, died on the 20th January 1911. 

By an English mortgage, dated the 10th. April 1908, 
in order to secure an advance of Rs. 1,00,000 together 
with interest thereon, Dyer had mortgaged the land 
and premises together with the buildings and struc- 
tures thereon known as the Amritsar Distillery, as 
also the goodwill thereof, the right to carry on the 
said business, and the machinery and plant thereof, 
to the Alliance Bank of Simla, Ld. Certain shares 
belonging to Dyer and registered in his name were 
similarly mortgaged to and deposited with the said 
Bank. By an English mortgage, dated the 2nd Novem- 
ber 1910, Dyer had further mortgaged the Amritsar 
Distillery to the Delhi and London Bank, Ld., to 
secure advances of about Rs. 4,00,000. 

At the date of Dyer’s death, there was due to the 
Punjab Government the sum of Rs. 1,86,112-6-10 as 
arrears of still-head duty in respect of the distillery. 

Dyer left a will, dated the 6th June 1905, appointing 
his widow and others trustees, but appointing no 
executor. From the date of his death the distillery 
was carried on by the manager, Frederick George 
Carter, with the knowledge and concurrence of the 
widow, the Alliance Bank of Simla, Ld., the Delhi 
and London Bank, Ld., and tlxe Punjab Government. 

As the widow was unable to furnish security on 
the 28th March 1912, the Administrator-General of 

(1) (1878) L. R. 9 Ch. D. 469. (3) (1812) 16 East 278. 

(2) [1907] A. C. 179. (4) fi901J 2 Ch. 314. 
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NISTBATOR- 

GeNERAL 
of Bengal. 


Bengal applied for and obtained Letters of Adminis- *9 17 
tration with copy of the will annexed. Bank, of 

On the 27th May 1912, the present administration Uppek India 
suit was brought by the Bank of Upper India, Ld., ThbAdmi- 
as an unsecured creditor, and by a decree, dated the 
30th August 1912, a reference was directed to the 
Assistant Referee. By an order of this Court, dated 
the 29th August 1913, the Administrator-General was 
appointed Receiver of the distillery with power to 
carry on the same with a view to the sale thereof. 

Owing to a proposal by the Administrator-General 
to sell the property in his bands, with the consent of 
the mortgagees, the Punjab Government, on the 30th 
September 1913, attached the machinery, plant, stock 
and other moveable properties of the distillery by 
warrants issued under section 34 of the Excise Act 
and section 70 of the Punjab Land Revenue Act. 

On the 3rd May 1915, the Administrator-General 
applied to this Court for leave to sell the Amritsar 
Distillery as a going concern, free from encumbrances, 
but without prejudice to the rights of the Punjab Gov- 
ernment and of the mortgagees. On the 2nd June 1915, 
an order was made with consent to that effect ; the 
attachments were withdrawn by the Government, and 
the distillery was sold on the 29th March 1916. 

On the 2nd September 1915, the matter had come 
before Chaudhuri J„ in connection with a claim by 
the Administrator-General for a refund of certain 
money by the Punjab Government, and his Lordship 
had held that the sum was refundable. 

The Assistant Referee made his report on the 
7th April 191.6 and the matter now came before his 
Lordship for further directions on report. 

The assets of the estate were insufficient to pay the 
debts. The Punjab Government in addition to their 
rights under the Excise Act, claimed priority for their 
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1917 claim over all other debts as a Crown debt. The 

Bank of question for determination now was whether such 
Upper India priority existed in law, as against the mortgages in 
The Adhi- favour of the two Banks. 

NISTRATOR- 

Mr. Buck-land, for the Alliance Bank of Simla, Ld. 
Mr. Langford James , for the Punjab Government. 
Mr. Gregory , for the Administrator-General. 

Our. adv. vult. 


Ohaudhuri J. This matter was before me on' the 
2nd September 1915 in connection with the claim of the 
Administrator-General of Bengal for the refund of a 
certain sum by the Punjab Government, which that 
Government claimed the right to set off against the 



amount which was due to it, for still-head duty. 

The question which now comes up for considera- 
tion arises out of the claim of that Government to 
priority, in respect of the said amount for still-head 
duty over the Alliance Bank of Simla, Ld., and the 
Delhi and London Bank, claimants Nos. 34 and 33, 
who are mortgagees. 

Tiie deceased died on the 20th January 1911. This 
suit was instituted on the 27th May 1912 by the plaint- 
iff Bank as unsecured creditors. Letters of Adminis- 
tration to the estate were granted by this Court to the 
Administrator- General on the 28th March 1912. The 
mortgages to the present claimants were executed on 
the 10th April 1908 and the 2nd November 1910, res- 
pectively. By an order made by this Court on’ the 
29th August 1913 the Administrator-General was 
appointed Receiver of the Distillery Company with 
power to carry on the business with a view to the sale 
t rnreof. There was still-head duty due to the Punjab 
Government at the time of the death of the deceased. 
Lor the purpose of enforcing its claim warrants of 
attachment of the machinery, plants, stock and other 
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moveable properties of the Distillery at different 1917 
places were executed under section 34 of the Excise u ANK 0F 
Act and section 70 of the Punjab Land Revenue Act. Upper India 

i V. 

These attachments were issued on the 30th September the Admi- 
1913, for Rs. 1,84,926-0-3. The amount owing appears 
not to have been definitely settled at the time, op Bengal. 
These attachments were issued in consequence of the ohaudhom 
proposed sale of some of the properties by the Admi- J. 
nistrator-General who had obtained the consent of the 

I mortgagees. Certain steps were taken for the sale of 

those properties and they were sold, but the sale was 
cancelled, and the properties in respect of which the 
warrants of attachment had been withdrawn, were 
subsequently reattached by the Punjab Government. 

The Administrator-General then applied to this Court 
for leave to sell, and on the 13th February 1914 leave 
was given to him to sell the land, buildings, plants, 
machinery, etc., of the sugar factories at certain places 
and to hold the proceeds subject to all encumbrances, 

5 attachments and distraints justly made on those pro- 

perties subject to the further orders of this Court. On 
the 3rd May 1915 the Administrator-General applied 
f for leave to sell the Amritsar Distillery as a going 

concern, free from encumbrances, but without preju- 
dice to the rights of the Punjab Government and of 
the mortgagees. An order was made by consent to 
that effect on the 2nd June 1915. The distillery was 
sold on the 29th March 1916. There was a dispute as 
to a sum of Rs. 17,167-8 paid to the Government for 
duty on certain spirits supplied to troops by the 
distillery after the death of the testator. The Adminis- 
trator-General claimed that it should be refunded, but 
the Government said that they were willing to refund, 
provided the amount was set off against their claim. 

I held on the 2nd September 1915 on the materials 
then before me, that this amount was refundable by 
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1917 the Government and it has now been reported by the 
Bank of Assistant Referee as an outstanding asset of the estate. 
Uppee India This is the position of the contending parties at 
The Admi- present. The attachments by the Government were 
g™T witMrawn and the sales were effected free from 
OF Bengal, encumbrances, but such sales were without prejudice 
Chaudhuui ^ tlieii lights. The Government in addition to their 
J- rights under the Excise Act claim priority over all 
other debts as Crown debts. The mortgage to the 
Alliance Bank is in respect of the leasehold properties 
mentioned as items 5, 6 and 7 of Part II of schedule A 
to the Referee’s report, and upon the distillery and 
the buildings, plants and machinery thereof, item 1 
of Part II of schedule A, and also upon certain shares 
belonging to the deceased mentioned as item 7 (6) of 
Part I of the said schedule. The mortgage to the 
Delhi and London Bank is a second mortgage of the 
same properties and a first mortgage of the shares, 
items X to W W of Part I of the said schedule, and 
of certain other securities held by the Bank, men- 
tioned in schedule E, consisting of shares. The assets 
of the estate are wholly insufficient to pay off the 
debts. The administration of the estate therefore 
being under a decree of this Court is governed by 
Older XX, mle 13, sub-clause (2), under which the same 
rules have to be observed as to the respective rights of 
secured and unsecured creditors and as to debts and 
liabilities proveable, as are in force in respect to estates 
of persons adjudged or declared insolvent within our 
local limits, that is to say, under section 49 of the 
Presidency Towns Insolvency Act of 1909, which 
provides that in the distribution of the property all 
debts due to the Crown shall be paid in priority. The 
question raised is whether there is such priority 
against the mortgages in favour of the Alliance Bank 
of Simla, Ld., and the Delhi and London Bank. 
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In England under the old law it was settled that 1917 
the Bankruptcy Statutes did not bind the Crown, but Bank oP 
owing to the Bankruptcy Act of 1883, as amended, so Um5E ItfDIA 
far as actual proof in bankruptcy goes, the Crown TheAdmi- 
appears to be on the footing of an ordinary creditor, 
although the provisions relating to the remedies op Bengal. 
against the property of the debtor and the general c HA0DHtrRt 
effect of section 150 of that Act on the rights of the J. 
Crown is by no means clear in every respect. But we 
need hardly refer to the English Law, as under the 
Civil Procedure Code we have to consider the matter 
in view of our Insolvency Act. Order XX, rule 13 (2), 
provides that the same rules shall be observed “ as to 
respective rights of secured and unsecured creditors 
and as to debts and liabilities proveable.” This rule 
closely follows section 25 of the Judicature Act of 
1873 in which the same words were interpreted by 
Jessel M. R. as meaning debts and liabilities which 
can be proved and the manner in which they are to be 
proved : see Mersey Steel & Iron Co. v. Naylor Benson 
& Co. (1), which was affirmed by the House of Lords (2). 

It is argued on behalf of the Punjab Government that 
in this country a Crown debt is entitled to precedence 
over every other kind of debt, whether secured or 
unsecured. This has been based upon a passage in 
Dr. Ghose’s work on Mortgages, 4th edition, vol. 1, page 
415, and the cases there cited, to which I shall refer. 

The question in The Secretary of State for India 
v. Bombay Landing and Shipping Co., Ld. (3) was 
whether a judgment recovered by the Secretary of 
State was -entitled to precedence over the claims of 
ordinary creditors who sought the benefit of a winding- 
up order. The Court held that the Crown was not, 
either expressly or even by implication, bound by the 

(1) (1882) L. B. 9 Q. B. D. 648, 662. (2) (1884) L. B. 9 A. C. 434. 

(3) (1868) 5 Bom. H. 0. B. (0. C.) 23. 
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1917 Indian Companies Act (X of 1866), inasmuch as that 
Bask of Act had not worked any alteration in the ownership 
Upper India in the property against which the Secretary of State 
ThkAdmi- sought execution. The ownership still remaining in 
General’ fclie Company, the doctrine which prevailed in Giles v. 
OF Bengal. Grover (1) was applied. The King v. Cotton (2) was 
Chatohuri referre d to, and the following observation of Chief 
J. Baron Parker was cited with approval, viz ; “ that the 
property was not altered was the true reason ” 
Ganpat Putaya v. The Collector of Kanara (3) merely 
decided that the Crown had the first claim for levying 
court-fees on the proceeds of a pauper suit. Pulhia 
Valappil Barga v. Veloth Assenar (4) decided that in 
as much as the stamp fees recoverable by the Govern- 
ment in connection with a pauper suit was a first 
charge under section 411 of the Civil Procedure Code, 
the purchase of property sold to recover the amount 
due to the Government prevailed against the subse- 
quent purchase of the same property sold in execution 
of any other decree. In Gayanada Bala Dassee v. 
Bui to Kristo Bairagi (5), the amount of court-fees 
was declared as the first charge on the premises in 
which the pauper plaintiff succeeded in getting her 
rights declared, and Sale J. decided that inasmuch as 
the Crown had the prerogative of precedence, it was 
not necessary for the Crown to attach the fund in 
Court which represented the proceeds of the property 
sold. These cases do not directly deal with the 
question now before me and do not appear to me to 
support the passage cited from Dr. Ghose. Sale J. 
relied upon The Collector of Moradabad v. Muham- 
mad Daim (6) where it was held that the principle 
that the Government took precedence of all other 

(1) { 1 832) 9 Bing. 128. (4) (i 90 2) I. L. B. 25 Mad. 738. 

2 1751) Parker 112. . ( 5 ) (, 900) I. L. R. 33 Calc. 1040. 

(3) (1875) I. L. R. 1 Bom. 7. (0) (1879) I. L. B. 2 All. 190. 
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creditors is not liable to exception in the case of lien- 1917 
Jiolclers, upon the strength of Ganpat Putaya v. The Bask of 
Collector of Kanara { 1) above refei’red to, which does Uppbe India 

V. 

not appear to me to support the principle enunciated the Admi- 
bv the Allahabad Coart in The Collector of Moradabad N ' RTRAT0R ' 
v. Muhammad Daim (2) wMch has now been cf Bengal. 
expressly overruled by a Full Bench of that Court: c H ^^ UEI 
see Dost Muhammad Khan v. Maniram (3). I find J. 
Stanley C.J. took the same view of the Bombay case 
and said, “ l am at a loss to see how the Government’s 
cl aim in respect of the court-fee in such a case can be 
properly satisfied out of the property of the mortgagee 
Who is in no way liable for its payment. The courts 
fee is no doubt a first charge upon the interest of the 
mortgagor, but before the mortgagor is entitled to 
any benefit from the property mortgaged he must 
satisfy the subsisting mortgage. The question of the 
precedence of a Crown debt over private hypotheca- 
tion debts was discussed in Rama Chandra v. 

Pitchai Kanni (4). The learned Judges in that case 
were not prepared to accept The Collector of Morada- 
bad v. Muhammad Daim (2) and said they hesitated 
to import into places outside the Presidency towns 
the doctrine of the common law of England relating 
to Crown debts.” They held that the right of 
Government to priority to a mortgagee was not 
recognised in the mofussil, was shown by the express 
language of the Act which declared the land revenue 
to be a first charge on the land — an an necessary 
provision — if by common law every debt due to the 
Crown was a first charge on the land. This case has 
been followed in Ibrahim Khan, Sahib v. Rangasami 
Naicken (5). The Madras cases arose out of sales for 

(1) (1875) I. L. E. 1 Bom. 7. (3) (1007) I. L. E. 29 All. 537. 

(2) (1879) I. L. E. 2 All. 196. (4) (1883) I. L. E. 7 Mad. 434. 

(5) (1905) I. L. E. 28 Mad. 420. 
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of Bengal. 

Chaudhuri 

J. 


Akbari revenue, and in the last case I have referred to, 
the learned Judges held that the sale did not affect a 
mortgage which had beeu created prior to the sale. 
In some of the cases above referred to, a view seems 
to have been taken that the law relating to the 
priority of Crown debts in a Presidency town where 
the common law of England may be applied, is 
different from the law applicable to the mofussil. 

The English law relating to the matter is summed 
up in Coote on Mortgages, 8th edition, pp. 1386 — 
1388. It says that a mortgagee is liable to have 
his security postponed to certain claims of the 
Crown which, by virtue of its prerogative, has the 
right to issue an “ extent ” or execution against all 
the lands of its debtors, except copyholds, and to 
follow such lands into the hands of subsequent 
mortgagees or purchasers, though without notice. The 
Crown claiming under an “ extent ” is like a judgment 
creditor, subject to prior equities and to such encum- 
brances as the debtor has lawfully created. Not only 
all interests actually created by the debtor before the 
lien of the Crown has attached, but also the condi- 
tions to which the lands have been subjected prior 
to the date of such lien are binding upon the Crown. 

The question in England does not now depend 
merely upon the common law, which has been largely 
modified by special Statutes. There is no general 
priority in all cases for Crown debts over the debts of 
the subject. The matter before me is a matter solely 
of the administration of assets under the direction of 
the Court. In such a case it has been held by 
James L. J. in He Henley & Co. (1), that whenever the 
right of the Crown and the right of the subject 
with respect to payment of a . debt of equal degree 
come into competition, the Crown right prevails. It 
(1) (1878) L. R, 9 CU. D. 469, 481. 
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was held that the Crown having a right of distress, 1917 

which was not taken away by the Companies Act of bIniTof 

1862, could proceed to distress, and it was therefore UppER I?JDIA 

right that the Crown debt should be paid in priority The Admi- 

to the other creditors. Cotton L. J. held that this N f STBAT0E ‘ 

. General 

right existed even when the Crown submitted to come of Bengal. 

in under the administration of the assets in the chaedhuri 

winding up of the Company. A distinction has J. 

always been drawn between a bankruptcy and winding 

up, inasmuch as in the former, the whole of the 

property is divested from the bankrupt and passes to 

the trustee and becomes his property, while in the 

case of winding-up there is no such divestment. The 

decision of the Court of Appeal in Re Henley Sf Co. (1) 

rested upon both grounds, namely, that the property 

had not passed out of the Company, and also on the 

right of the Crown to be paid in priority to all other 

creditors of equal degree. This case was considered in 

New South Wales Taxation Commissioners v. Palmer 

(2). In England it has been held that if for any reason 

the Crown loses its prerogative remedies, such as 

extent, or does not choose to avail itself of them, it 

can still come in and claim priority of payment in 

administration by virtue of “ the incontrovertible 

rule of law that where the King's and the subjects' 

title concur , the King’s shall be preferred Rex v. 

Wells (3). Except so far as the Legislature has 

thought fit to interfere with it, this rule appears to be 

one of universal application. In the present case 

there is no question of divesting, because the assets 

are in the hands of the Administrator-General as 


Receiver. The question, so far as we are concerned, 
depends upon section 49 of the Presidency Towns 
Insolvency Act. The position of secured creditors 

(1) (1878) L. R. 9 Ch. D. 469. ■ (2) [1907] A. 0. 179. 

(S) (1812) 16 East 278. 282. 
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1917 in that Act is different from that of unsecured cre- 
Bankof ditors, see section 12, cl. (5). A secured creditor may 
Upper India no t petition for adjudication of an insolvent unless he 
The Admi- is willing to relinquish his security for the benefit of 
^Generai 8 ^ ie g enei ' a ^ body of creditors, or gives an estimate 
of Bengal, of the value of his security, and in the latter case. he 
CHATOHrai may be admitted as a petitioning creditor to the extent 
J. of the balance of the debt due to him after deducting the 
value so estimated. Schedule II of that Act provides 
for the proof of debts by secured and other creditors. 
Clauses 9 to 16 are the rules applicable to the former. 
A secured creditor may realise his security, or choose 
to surrender it to the Official Assignee and may prove 
for the balance. These rules are the same as under 
the English Bankruptcy Act, 1883. 

The mortgages in favour of the Alliance Bank and 
the Delhi and London Bank are English mortgages. 
In such mortgages the ownership is wholly trans- 
ferred to the creditor, which is, however, liable to be 
divested by the repayment of the loan on the appointed 
day. The mortgagees have the right to enter upon 
possession of the property immediately upon execution 
* of the deed, but the possession of the mortgagor is 
protected by a covenant for quiet enjoyment till 
default. The mortgagor has only the right to redeem. 
The mortgagee is not obliged to apply for sale of the 
property mortgaged under rule 18 of the Presidency 
Towns Insolvency Act. He has no debt proveable in 
the Insolvency until his security has been valued or 
realised. It stands outside the bankruptcy. I, there- 
fore, hold that the Crown is not entitled to priority 
over the immoveable properties so mortgaged. In this 
I am supported by Dost Muhammad Khan v. Mani- 
tam (l) and Ibrahim Khan Sahib v. JRangasami 
Naicken (2). The general rule is that unless a contrary 
(1) (1907) I. L. B. 29 All. 537. (2) (1905) I. L. E. 28 Mad 420. 
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NISTRATOR- 

General 
of Bengal. 

Ohaudhitri 

J. 


intention is shown, a mortgage of land, or buildings 191-7 
passes the right to the fixtures then upon the premises, bank op 
and fixtures attached by the mortgagor to the property Upper India 
after the date of the mortgage will also, except under the Admi- 
an agreement to the contrary, pass to the mortgagee. 

In respect of the mortgages, the Alliance Bank 
ranks first. The second mortgagee has a right to 
redeem, so has the Official Assignee on behalf of the 
insolvent debtor. The ownership of the property 
passes to the first mortgagee in an English mortgage, 
but not to the puisne mortgagee. I, therefore, hold 
that lie is not entitled to priority over the Crown. 

The next question is as to the shares. The Alliance 
Bank claims paramount title to certain of their own 
shares registered in the name of the deceased which 
were not mortgaged to them. The claim arises upon 
clause 3a of their Articles of Association. I do not 
think this article affects the right of the Crown. In 
Harroldv. Plenty (1), the deposit of a certificate of 
shares as security for a debt was held to create an 
equitable mortgage, or, in other words, an agreement 
to execute a transfer of the shares by way of mortgage. 

It was not treated as a pledge, on the ground that a 
share is a chose in action and the certificate is merely 
evidence of title. Shares merely deposited and not 
actually transferred do not seem to me to create a 
right in favour of the depositee superior to the right 
of the Crown. I hold the same in respect of what is 
claimed as the hypothecation of moveables, 
j. c. 

. Attorneys for the Administrator-General : Leslie § 

Hinds. 

Attorneys for the Alliance Bank : Orr Diynam & Co. 

Attorney for the Punjab Government -. Government 
Solicitor. 

(1) [1901] 2 Oh. 314. 

- ~ A 48* 




INDIAN LAW REPORTS. [VOL. XLV 


PRIVY COUNCIL 
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REWACHAND RAMRAKHIOMAL. 


[08 APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF SIND. 

AT KARACHI.] 


Appeal 120 of 1915 from an Appellate Decree (24th 
June 1910) of the Court of the Judicial Commissioner 
of Sind, which affirmed a decree (3rd April 1908) of a 

'• I resent : Lord Buckmaster, Sir John Edge, Sir Walter 
Philumore, Bart, and Sir Lawrence Jenkins. 
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single Judge of the same Court exercising jurisdiction 1917 
as the District Court of Karachi. Methaham 

The plaintiffs were the appellants to His Majesty Ram ' 

RAKHIOMAL 

in Council. v. 

The facts of the case are fully stated in the judg- RE 'p AC ”_ AND 
ment of their Lordships of the Judicial Committee. rakhiomal. 

The main question at issue in the litigation out of 
which this appeal has arisen is whether the property 
in suit was the separate property of one Shewaram 
Ramrakhiomal of which he had power to dispose 
by his will, dated 26th March 1899, or was the joint 
property of a Hindu joint family governed by Mitak- 
shara law consisting of Shewaram and his brothers 
and nephews. 

It was not disputed that the family was joint, 
but it is claimed that the property in suit was acquired 
by Shewaram by his own exertions, and without the 
assistance of the family or of family funds, that it 
consisted of his independent earnings, and the profits 
of a money-lending business carried on by him, and 
formed no part of the family estate. 

The Trial Judge (one of the Additional Judicial 
Commissioners sitting as District Judge) held (except 
as to a dwelling-house built by Shewaram on the 
family site) that the property in suit was the self- 
acquired separate property of Shewaram ; and the Court 
of the Judicial Commissioner (Mr. M. H. W. Hayward, 

Judicial Commissioner, and Mr. E. H. E. Leggatt, 
Additional Judicial Commissioner) affirmed the deci- 
sion of the Trial Judge. 

On this appeal, 

P. 0. Laivrence, K.G . , and E. B. Raikes, for the 
appellants, contended that Shewaram having received 
at the expense of the joint family an education which 
might reasonably be assumed to have contributed 
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materially to his success in life, the property left 
by him should, in the absence of proof to the contrary, 
be held to have been acquired by the aid of joint 
family funds. A general education imparted at the 
expense of the joint family makes the “gains of learn- 
ing ” of the member who receives it liable to partition. 
The general rule that anything acquired by a man 
himself, “without detriment to the father’s estate 
does not appertain to the co-heirs,” is laid down in 
Chap. I, section 4, clause 1 of the Mitakshara in deal- 
ing with property not partible (clauses 1 to 11) ; the 
“ gains of science ” are impartible only if the science 
is acquired “ without the use of the father’s goods” 
(clause 6). Science in the vernacular is “vidya:” 
it meant knowledge of the Vedas, the only knowledge 
in those early times; and the only education. In 
clause 8 an illustration is given as to “ science ” 
acquired when receiving a foreign maintenance ; gains 
so acquired are impartible. For the purpose of 
the appellant’s contention “science” means any 
knowledge gained at the expense of the joint family 
The Mayukha (Chap. IV, section 7, paragraphs 2 4) 
is to the same effect as the Mitakshara [Sie Lawrence 
Jenkins 1 The authority of the Mayukha only extend- 

ed to the Island of Bombay and Gujerat. Sind had 
nothing to do with Gujerat,] The Courts held in 
some of the earlier cases that though “science” 
included general education, yet if a member of the 
family by special ability acquired excellence in any 
profession his gains from that would not be partible. 
Reference was made to Ghalakonda Alasani v Chala- 
konda liatnachalam (1) which decided that the 
“ordinary gains of science are divisible when such 
science has been imparted at the family expense, and 
acquired while receiving a family maintenance but 

(1) (1864) 2 Mad. H. 0. 56, 78. 
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it is otherwise “ where the science has been imparted at * 9 17 

the expense of persons not members of the learner’s Me ~ 
family.” That w T as the case of a dancing girl specially Ram- 
edncated at the expense of the joint family for her RAK ° I0MAL 
profession : and it was held by the High Court (rever- Rewachand 
sing the decision of the District Judge, who relied on rakhwmai. 
the Sanskrit authorities to the effect that her gains 
were impartible) that the “gains of science” were 
joint property, having been imparted at the expense 
of the family. Holloway J. in that case made a 
distinction between ordinary and extraordinary gains 
(see p. 78 of the report). The Calcutta High Court in 
Dhunookdhares Lall v. Gunput Lall (1) came to a 
conclusion contrary to the Madras decision, and held 
that gains acquired by a member of a joint family 
were not necessarily joint because he had been educa- 
ted at the family expense. The Bombay High Court 
in Bai Mancha v. Narotamdas Rashidas (2) followed 
the Madras decision of 1864 : and a later decision by 
the Aladras High Court in Durvasulu Gcmgadharudu 
v. Durvasulu Narasammah (3) was to the effect that 
the professional gains of a vakil, who had received a 
general education at the family expense, were joint 
property. The question was discussed by this Board 
in Pauliem Vcdoo Chetty v. Pauliem Sooryah Chetty 

(4) , but was not decided : and since then the Courts in 
India had been reluctant to follow the earlier deci- 
sions which, it was submitted, were rightly decided. 

Four other cases followed: — Boologam v. Swornam 

(5) , Lakshman Mayaram v. Jamnabai (6), where a 
distinction is for the first time drawn between special 
and general education: Krishnaji Mohctdev v. Moro 

(1) (1868) 11 B. L. R. 201 note ; (4) (1877) I. L. R. 1 Mad. 252,261 ; 

10 Suth. W. R. 122. L. R. 4 I. A. 109, 113, 116. 

(2) (1869) 6 Bom. H. C., A. C. 1. (5) (1881) I. L. R. 4 Mad. 330. 

(3) (1872) 7 Mad. H. C. 47, 50. (6) (1882) I. L. R. 6 Bom. 225. ' 
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Mohadev (1), and Lachmin Kuar v. Debt Prasad (2) : 
all these four cases, it was contended, were wrongly 
decided ; as the Judges deciding them did not adhere 
to the proper interpretation of the verses of the 
Mitakshara relating to the matter. The true meaning 
of science is that it is equivalent to ordinary know- 
ledge, which was the view taken by the Courts before 
the decision of the Privy Council. The Government 
of India had a Bill drafted in 1891 which proposed to 
make the gains derived from education impartible, but 
it created so much sensation that it was not further 
proceeded with and never became an Act. The state 
of the law which that Bill was intended to alter is the 
law for which the appellants now contend. Mayne’s 
Hindu Law deals with the matter in paragraph 283 of 
the bth edition. The view he there propounds, so far 
as it deals with the interpretation of the Mitakshara 
Chap. I, 4, 8, is an innovation taken from the Daya- 
bhaga which is out of place in dealing with the 
Mitakshara school of law. Mayne’s observations are 
misrepresented in Lakshman Mayaram v. Jamnabai 
(3). In the present case Shewaram received a better 
education than his elder brother, as also did the 
younger brothers. 

As to the agreement by Shewaram to put all his pro- 
perty into the joint funds, such an arrangement if in- 
valid as a contract, there being no consideration, might 
be effective as a compromise. That took place before 
the cases cited here were decided ; and Shewaram never 
asserted that his savings were self-acquired until 1888. 

[Their Lordships intimated that they did not wish 
to hear arguments for the respondents, but would be 
glad if the respondents’ counsel could refer them to 
any other authorities on the question under discussion.] 

(D (1890) r. L. E. 15 Bom. 32. (2) (1897) I. L. R. 20 All. 435 
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Be Gruyther, K. G., (0. O' Gorman with, him), for 1917 
the respondents, referred to Sir Thomas Strange’s methaeam 
H indu Law. The Mitakshara, though a commentary Kam- 
on the law, must, as regards the people to whom it RAKH J 0MAL 
applies, be recognised and treated as being the law. Rewachand 
T he texts relating to the question for decision are rakhiomal. 
referred to in Mr. Collett’s judgment in Chalakonda 
Alasani v. Chtlakonda Eatnachalam ( 1). In Manu 
Chap. IX, slokas 206, 208 there cited “ without using 
the patrimony ” means not using the family property 
in the exercise of the profession. The same meaning 
is intended by the expression “ to the detriment of 
the family estate,” in Mitakshara, Chap. I, section 4, 
paragraphs 10, 11. This is made clear in Strange’s 
Hindu Law at page 213, where it is stated that “the 
essence of the exclusive title consists in its having 
been made by the sole agency of the individual, with- 
out employing for the purpose what belongs in 
common to the family.” Strange adds, at page 215, 

“ that the acquisition vests in the family only if the 
common fund has been directly instrumental.’ He 
gives as his authority certain passages in the Daya- 
bhaga ; but on the general question whether pro- 
perty is joint or seif-acquired, there is no distinction 
between the two schools of law. These passages of 
the Mitakshara have also been translated by Sir 
W. Jones who translates as “learning,” what Cole- 
brooke renders as “science”. 

P. 0. Lawrence, K. C. , referred to Durga B it Joshi 
v. Ganesh Bat Joshi (2). 


The judgment of their Lordships was delivered by 
Sir John Edge. This is an appeal from a decree, 
dated the 24th June 1910, of the Court of the Judicial 
Commissioner of Sind, which confirmed a decree, dated 

(1) (1864) 2 Mad. H. C. 56, 59. (2) (1910) I. L. R. 32 All. 305. 


Nov. 26. 


ill ■ 

i 
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1917 3rd April 1.908, of a single Judge of that Court 

Metharam exercising jurisdiction as the District Court of 
Rah ' Karachi. 

RAKEIOMAL 

»• T he suit in which this appeal has arisen was 

Rewachand brought in the Court of the District of Karachi on the 
rakbiomal. 26th May 1905, by the appellants here to obtain a 
declaration that the property which one Sliewaram 
purported to devise by his will and a codicil was the 
joint family property of Sliewaram, the plaintiffs and 
some of the defendants, and that the will and codicil 
were inoperative to pass any title to the property. 
Other reliefs were claimed, to which it is not neces- 
sary to refer. The executors of the will were amongst 
the defendants to the suit. 

Sliewaram died on the 27th May 1899. He had 
been and was at the time of his death a member of 
a joint Hindu family, which was governed by the law 
of the Mitakshara. The plaintiffs were members of 
the same joint family. The question in the suit was 
whether the property of which Sliewaram purported 
by liis will and codicil to dispose was property of 
the joint family or was property self-acquired by 
Sliewaram which had not been thrown by him into 
the joint stock of the family property. 

The plaintiffs, Metharam, Sbewaram, and the 
defendants, Rewachand and Hermandas, were sons of 
one Seth Ramrakhiomal Jethanand, and they and 
others, parties to this suit, constituted a joint Hindu 
family. The family business was that of money- 
lending, and was carried on at Karachi, Seth Ram- 
rakhiomal being, until Lis death in 1884, the manager. 
On his death the money-lending business of the family 
was continued, and was carried on under the manage- 
ment of the plaintiff Metharam, who was the eldest 
son. Sliewaram, who was the second son, was born in 
or about 1847. He was educated at the expense of 
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the joint family at the Government School at Karachi, 1917 
which in the evidence is referred to as a High School, methabam 
At that school Shewaram learned to speak and to Ram ‘ 
write English. When he was 22 years old he became 1 v , ‘ ‘ 
a pleader’s clerk. He continued to be a pleader’s Re ^™ a>,:d 
clerk until 1878, when he entered the employment of rakhiohal. 
Messrs. Volkart Brothers. He was subsequently in 
the employment of Messrs. Rose and Co., and in 
October 1881 he entered the employment of the firm of 
Charles Forbes and Co., as their head broker. With 
the latter firm he continued until he died in 1899. It 


may be assumed that the knowledge of English which 
Shewaram acquired at the Government school was of 
use to him as a pleader’s clerk and in the other 
employments in which he was subsequently engaged. 
From the savings out of his salaries and brokerage, 
and from the profits which he derived from a money- 
lending business wh'ch he personally carried on, he 
acquired a fortune of about 2 lakhs and 50,000 rupees, 
which is represented by the property of which he 
purported to dispose by his will and codicil. The 
money-lending business which Shewaram personally 
carried on was started by him with capital derived 
from the savings out of his salary as a pleader’s clerk, 
and without the aid of the joint fund. 

In the plaint it was in effect alleged that the 
property of which Shewaram purported by his will 
and codicil to dispose had been acquired by him as a 
member of the joint family, and was joint family 
property of which he could not dispose by will, and 
alternatively that Shewaram had thrown his self- 
acquired property into the' common stock with the 
intention that it should be treated as joint and not 
seif-acquired property, in the written statements of 
the executors it was alleged that the property of which 
Shewaram had by his will and codicil disposed was 
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1917 11 is self-acquired property, and it was denied that 

Metharam Shewaram had thrown his self-acquired property into 
BAKHIOMAL the common stock of the family. The learned Trial 
, . v - Judge fixed the following amongst other issues which 


RE e1m- AND are now immaterial : — 


BAKHIOMAL. 


. . Dld Shewaram acquire the property in suit with the assistance of 
joint family funds ? 

(3) If not. did Shewaram join the property to the common ancestral 
property ? 


Those issues were agreed to by the patties. No 
issue was suggested or fixed as to the education which 
Shewaram had obtained, nor was it contended before 
the Trial Judge that the property in question had 
been acquired by Shewaram by means of any special 
or other education. The Trial Judge, having stated 
m his judgment that the evidence in the case “ covers 
nearly every year of Shewaram’s active life, and 
details every incident from which an inference can be 
extorted that Shewaram’s property was the propertv 
of the family,” considered the evidence fully and in 
detail, and found the second and third issues in the 
negative, and dismissed the suit. The plaintiffs 
appealed to the Court of the Commissioner, and in 
their grounds of appeal did not suggest that the 
education which Shewaram had received at the 
expense of the joint family had been such as to entitle 
t ie joint family to the gains made by him as a 
pleader’s clerk or in his subsequent employments, or 
as a money-lender. When, however, the appeal came 
on for hearing in the Court of the Commissioner the 
earned counsel who appeared for the plaintiff appel- 
lants contended, amongst other things, that it had 
been proved that Shewaram had obtained the posts 
from which he had derived his salary and brokerage, 
through the general education which he had received 
from the joint family funds. 


Alls i j'lMiJlL 
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There is no evidence on the record to show what 1917 
was the nature of the education which Shewaram metharam 
received at the school at Karachi. Had the plaintiffs Eam - 
been in a position to prove that his education had E4KH y ,0MAi; ' 
been of an 'exceptionally high standard and more ex- Re^achand 
pensive than the education which ordinarily would eakhiomau 
be provided for a member of such a family as he 
beLonged to, they could have raised an issue on that 
subject and have called evidence in support of it. 

The learned Judges who heard the appeal considered 
that the English education received at the Govern- 
ment school at Karachi could not be regarded, for a 
well-to-do family, as more than a general education, 
and certainly was not a special education compar- 
able with special training for the Bar or the Civil 
Service, and they concurred with all the material 
findings of fact of the Trial Judge, and by their decree 
dismissed the appeal. From that decree this appeal 
has been brought. 

In this appeal it has been contended on behalf of 
the plaintiffs that in arriving at their findings on the 
second and third issues, the Courts below have mis- 
construed a document in writing. The document 
referred to was a letter which was written by Shewaram 
to his brother Metharam, and was as follows 

u My dear brother, ® 

U I am ready to join my property with the family property, and 
take my share from it. 

Shewaram. 

u Dated 1st October, 1888.” 

The Trial Judge construed that letter as a. con- 
ditional offer. “ If you will come to partition I shall 
join my fund to yours ” ; implying “ If you don’t come 
to partition, I shall not join them.” 

The plaintiffs endeavoured to prove by oral evi- 
dence that Metharam had asked Shewaram for a chit 
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—L showing that the joint family fund and Shewaram’s 
Methaham self-acquired fund were liable to be partitioned as a 
mkhimal £amil y fand, and that thereupon Shewaram wrote 

ole vTntl 61161 , 91 ° Ct °, b “ I888 ' Tbat stor y res « 

Ram- soi fj on the evidence of Metharam and Rewachand 
BAKHioMAi.. and the Trial Judge entirely disbelieved it. The 
Judges who heard the appeal construed the letter as 
an offer made by Shewaram during negotiations for 
partition, and found that the offer was never accepted. 
The Courts below rightly construed the letter. • In 
their Lordships’ opinion, Shewaram’s letter affords 

strong evidence that on the 1st October, 1888, his con- 
tention was that the property which he had acquired 
was- his self-acquired property, and was not the pro- 

5“ I ° -' 0mt famil y- If Shewaram had, before 

he 1st October, 1888, thrown his self-acquired property 
mtc i the joint family fund there was no object in his 
writing the letter to Metharam, who was the manager 

did o' familj ‘ lQ neltber ° f the ^m-ts below 

er g T + f 1SCOnStl ' Ue tlie let ‘« Of the 1st Octo- 

ber 1888; and the plaintiffs are concluded, so far as 

conclusions of fact to be drawn from the evidence are 

the concurrent Endings of fact of those 
Couits that the property in suit was the self-acquired 

property o Shewaram. and that Shewaram d?d not 
property. SC!! ' a ° 9nired pio l’ ert y joint family 

It has, however, been contended on behalf of the 
P aintiffs that as Shewaram liad received an education 
m Enghsh at the school at Karachi at the expense of 

Wt 1U h J ’ tbe Pr ° Perty Which lie acquired must 
be attributed to that education, and must in law be 

held to be the joint property of the joint family 

text “I UP ° n the interpreta ^ of 

texts of the Mitakshara, which are to be found in 

section 4, chapter 1. Section 4 deals with effects which 


YOL. XLV.] CALCUTTA SERIES. 


677 


J 

«' 


are not liable to partition. Those texts of the Mitak- 
skara translated by Mr. Colebrooke are as follows : — 

u 1. The author explains what may not be divided, 1 whatever else is 
acquired by the co-parcener himself, without detriment to the father’s 
estate, as a present from a friend, or a gift at nuptials, does not appertain 
to the co-heirs. Nor shall he who recoYers hereditary property, which had 
been taken away, give it up to the parceners ; nor what has been gained by 
science.’ 

5. He need not give up to the co-heirs what has been gained by him 
through science, by reading the scriptures, or by expounding their meaning ; 
the acquirer sha’l retain such gains. 

6. Here the phrase ‘ anything acquired by himself without detriment 

to the father’s estate,’ must be everywhere understood ; and it is thus con- 
nected with each member of the sentence ; what is obtained from a friend, 
without detriment to the paternal estate ; what is received in marriage, 
without waste of the patrimony ; what is redeemed of the hereditary 
estate, without expenditure of ancestral property ; what is gained by science 
without use of the father’s goods. Consequently, what is obtained from a 
friend, as the return of an obligation conferred at the charge of the 
patrimony ; what is received at a marriage concluded in the form termed 
Astira or the like ; what is recovered of the hereditary estate by the 
expenditure of the father's goods ; what is earned by science acquired at 
the expense of ancestral wealth ; all that must be shared with the whole of 
the brethren and with the father.” ^ 

The Sanskrit word which Mr. Colebrooke translated 
as “ science”, was translated by Sir William Jones as 
“learning.” 

The earliest case, to which their Lordships have 
been referred, decided in India on the meaning of 
those texts of the Mitakskara was Chalakoncla Alasani 
v. Chalakoncla Fatnachalam Q). That case was 
decided by the High Court of Madras in 1864. It was 
a very peculiar case. The plaintiff and the two defend- 
ants were dancing girls and constituted a Hindu joint 
family. The first defendant was the plaintiff's adopted 
daughter, the second defendant was the plaintiff’s 
natural daughter. The plaintiff brought the suit to 
obtain possession, as the manager of the joint famiLy, 
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of gold and silver jewels and. other' personal property 
winch represented gains of the first defendant in her 
calling of a dancing girl, she also claimed certain 
household utensils and some other minor articles. 
M>i- plaintiff had spent a considerable amount of 

bakhiomal. money in educating the first defendant in singing and 
dancing. 

Mr. Collett, who, as the Civil Judge of Vizaga- 
patam, tried the suit, having in a learned judgment 
considered several Sanskrit texts, as translated, inclu- 
ding the texts of the Mitakshara, Manu, Yajnavalkya, 
Narada, and the Dayabliaga and the works of some 
modern writers on Hindu law, said 

“ I am sure I am laying down an equitable rule, and I believe also 
the rule most consistent with the weight of authority. There is no doubt 
some conflict of opinion ; but I think that the true position is that the mere 
fact of a Hindu having received a professional education at the expense of 
las family, as tor instance from his father, does not render all his subse- 
quent professional earnings liable to be divided with his brothers. 1 believe 
that on a due consideration of the authorities the rule of law is not really 
different m respect to property acquired by learning to wiiat it is in respect 
to property acquired by agriculture or by trade. The test is the substantial 
use of joint property during and for the purpose of the acquisition, if 
ice n, none such, then the acquisition does not become joint property." 

Mr. Collett made a decree in favour of the defend- 
ants with the exception of the house-utensils and some 
other minor articles. From that decree the plaintiff 
appealed to the High Court of Madras. Philips and 
Hollway JJ. in their judgment in the appeal, said : — 

thatO T tr f ed t08a> ' thatWe ^ b ° Und ^ aothority to hold 
that he gams, at all events the ordinary gains, of learning and science 

pa'tiMe ’To 66 " TT ^ 6XPen,e ° f the family funds ’ im- 

part.b e To render them so the science or learning must have been 

imparted by persons not members of the learner’s family.” 

and they allowed the appeal. 

In Dhunookdharee Lull v. Gunput Lall (1) wliieb 
wa S deeded by the High Court of Bengal in 1868, the 

( 1) (1868) 11 B. L. R. 201 note ; 10 Suth. W, R, .122. 
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defendant proved that in acquiring the property, which 1 9i 7 

was alleged to be joint property, he did not use any of mbthILm- 
the property which belonged to the joint family, and Eam - 
L. S. Jackson and Dwarkanath Mitter JJ. in appeal * khiomal 
dismissed the suit Dwarkanath Mitter J. added Rewachand 
“ His (the plaintiffs) case in the Court below .was that the defendant rakhiomal. 
received his education from the joint estate, and that lit is consequently 
entitled to participate in every property that has been acquired by the 
, . defendant by the aid of such education. But this contention is nowhere 

i sanctioned by the Hindu law, and I see nothing in justice to recommend it.’’ 

In Bai Mancha wNarotamdas Kashiclas (1) which 
was decided by the High Court of Bombay in 1869> 
one Jamnadas, a deceased member of a joint Hindu 
family, had made money as a vakil and as a money- 
f lender, and it was held by Couch, C.J., and Newton, J., 

!; that the onus of proving that the property so acquired 

| by Jamnadas was Iris self-acquired property was upon 

! the party alleging that it had been self-acquired, 

j, Those learned Judges approved of the judgment of the 

i> High Court of Madras in Chalakonda Alasani v. 

f Chalakonda Ralnachalam (2). 

| In Durvasulu Gangadharudu v. Durvasulu Nara- 

i sammah (3) which was decided by the High Court 

| of Madras in 1872, it was proved that a vakil had 

I received from his father nothing more than a general 

i education, and it does not appear that the vakil 

j was distinguished by his professional learning. 

Kindersley. J., considered that the fair presumption 
l was that such attainments as the vakil possessed had 

I been acquired with the assistance of the family means, 

j and that presumption not having been rebutted by evi- 

l dence of the acquisition of such attainments without 

f such assistance, he held that the professional earnings 

: of the vakil was subject to partition. The judgment 

(1) (1869) 6 Bom. H. C. A. C. 1. (2) (1864) 2 Mad. H. C. 56. 

(3) (1872) 7 Mad. H. C. 47. 
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of Kindersley J. suggests that he considered that if the 
professional gains of the vakil had not been merely 
the result of the general education which he had 
received at the expense of the joint family to which he 
belonged, but had been the result of much legal 
learning or skill, his professional gains would have 
been his self-acquired property. Holloway J. 
entertained no doubt that the fund representing the 
professional earnings of the vakil was partible, and 
expressed his full adherence to the judgment of the 
High Court of Madras in Chalakonda Alasani v. 
Chalakonda Ratnachalam (1) and especially to the 
statement in that case, that the ordinary gains of 
science by one who has received a family maintenance 
are certainly partible, and concluded his judgment by 
observing, “I do not believe, moreover, that within 
the meaning of the authorities the vakil’s business is 
matter of science at all.” Apparently, Holloway J. 
regarded the learning in the law required by a vakil 
of his day as inferior to the science necessary to her 
success in her line of life of an Indian dancing girl. 

In Pauliem Valoo Clietty v. Pauliem Sooryah 
Clietty (2), which came before this Board in 1877, the 
Board, on the evidence, found that the son had not 
been educated by means of any joint fund of the 
family, but out of the separate estate of his father, over 
which the father had an absolute power of disposition. 
In that case the Mitakshara, chapter 1, sections 4, 6, 
7 and 8, and the decisions in Chalakonda Alasani v. 
Chalakonda Ratnachalam (3), Dhunookdharee Lall 
v. Gunput Lall (4), Dai Manchha v, Narotamdas 
Rashidas (5), and Durvasula Gangadharudu v. 

(1) (1864) 2 Mad. H. C. 56. (3) (1864) 2 Mad. H. C. 56. 

(2) (1877) I. L. R. 1 Mad. 252 ; (4) (1868) 11 B. L. R. 201 note ; 

L. R. 4 I. A. 169. 10 Sutli. W. R. 122. 

(5) (1869) 6 Bom. H. C., A. C., 1. 




I 

! 

[ VOL. XLY.] CALCUTTA SERIES. 

j Durvasulu N” ctvctsctw.M'icih (1) wore referred, to in argu- 

j ment before the Board, and their Lordships with 

reference to them observed — 

44 it does not become necessary to consider whether the somewhat 
startling proposition of law put forward by the appellant, which, stated in 
plain- terms, amounts to this: that if a member of a joint Hindu family 
receives any education whatever from the joint funds, he becomes for- 
| ever affcer incapable of acquiring by his own skill and industry any separate 

! property, is or is not maintainable. Very strong* and clear authority would 

j.'.'-' be required to support such a proposition. For the reasons that they 

have given, it does not appear to them necessary to review the text-books 
or the authorities which have been cited on this subject. It may be 
enough to say that, according to their Lordships’ view, no texts which 
have been cited go to the full extent of the proposition which has been 
contended for. It appears to them, further, that the case repdrted~Tn "The 
tenth volume of Sutherland's ‘ Weekly Reporter,’ in which a judgment was 
given by Mr. Justice Jackson and Mr. Justice Mitter, both very high 
authorities, lays down the law bearing upon this subject by no means so 
broadly as it is laid down in two cases which have been quoted as decided 
in Madras the first being to the effect that a woman adopting a dancing 
girl and supplying her with some means of carrying on her ^profession was 
entitled to share in her gains ; and the second, to the effect that the gains 
of a vakil who has received no special education for his profession are to 
be shared in by the joint family of which he is a member ; decisions which 
have been to a certain extent also acted upon in Bombay . It may hereafter 
possibly become necessary for this Board to consider whether or not the 
more limited, and guarded expression of the law upon this subject of the 
Courts of Bengal is not more correct than what appears to be the doctrine 
of the Courts of Madras'' 

That intimation appears to have had its effect upon 
Courts in India. 

In Bo olog am v. Swomam (2), which was decided 
in 1881, Innes and Kernan JJ., on the evidence, having 
found that the earnings of the dancing girls, who had 
received an ordinary education sufficient to fit them to 
earn a living as dancing girls, were acquired by theiu 
without detriment to the family estate and without 
any scientific acquirements which had been imparted 

(1) (1872) 7 Mad. H. C. 47. (2) (1881) I. L. R. 4 Mad. 330. 
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by the aid of the family funds, held that the earnings 
of the girls were their self-acquired property. 

In Lakshman Mayaram v. Jamnabai (1) which 
was decided in 1882, Melvill and Kemball, JJ., who 
considered that the dictum of Mitter J . in Dhunook- 
dharee Lall v. G unput Lall (2), that the Hindu law 
nowhere sanctions the contention that acquisition of 
a member of a Hindu family who has received, educa- 
tion is liable to partition, is not strictly accurate, 
held that when the Hindu texts “ speak of the gains 
of science which has been imparted at the family 
expense, they intend the special branch of science 
which is the immediate source of the gains, and not 
the elementary education which is the stepping stone 
of all science,” and consequently that the property 
which was acquired by a Subordinate Judge who had 
received a mere elementary education at the family 
expense, but had obtained in a lawyer’s office and in 
the Sadar Adalat that knowledge of law and judicial 
practice which had qualified him for the post of a 
Judge, was his self-acquired properly and was impart- 
ible. 

In Krishnaji Mahadev v. Moro Mahadev (3) which 
was decided in 1890, Bird wood and Candy JJ. held 
that the gains made as karkuns by two members of a 
joint Hindu family, who had received only a rudi- 
mentary education at the expense of the joint family, 
were their self-acquired property. 

In Laclimin Kuar v. Debt Pras id (4) Burkitt 
and Dillon JJ. in 1897, approved of the decision in 
Krishnaji Mahadev v. Moro Mahadev (h) and follow- 
ing it held that the gains from employment in the Com- 
missariat Department of a member of a joint Hindu 

(1) (1882) I. L. R. 6 Bom., 225. (3) (1890)1. L. R. 15 Bom. 32. 

(2) (1868) 11 B. L. R. 201 note ; (1) (1897) I. L. R. 20 All. 435 

10 Suth. W. R. 122. (5) (1890) I. L, R. 15 Bom. 32. 
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family, who was not shown to have had any assistance 
from the joint family funds except his support in 
early years and the usual rudimentary education, 
were his self-acquired property. 

With the exception of the cases to which they have Be ^ a ™ AHI) 
referred, no case decided in India, or in which this bakhiomal. 
Board has expressed an opinion on the question as to 
whether the gains of a member of a joint Hindu 
family, who had been educated at the expense of the 
joint family, are in law to be considered as his or 
her self-acquired property or as belonging to the joint 
family, has been brought to the attention of their 
Lordships. 

Their Lordships will assume that the Sanskrit 
word used in the Mitakshara which Mr. Colebrooke 


translated as “ science ” means “ learning.” The latter 


apparently is the meaning of the word which has 
been generally accepted by the Courts in India. It 
gives the Sanskrit word a wider meaning than it 
would otherwise have. It would be difficult, if not 
impossible, to ascertain what could have been the 
science or sciences which the author of the Mita- 
kshara, Vijnanesvara, who wrote his commentary in 
the latter part of the eleventh century, had in contem- 
plation if he used a word which meant “science” 
strictly so called and is not susceptible of the wider 
and more comprehensive meaning “ learning.” 

In construing the texts of the Mitakshara which 
their Lordships have quoted, it is necessary to bear in 
mind that education beyond that of a very elementary 
kind must have been limited to very few of the people 
for whose guidance the Mitakshara was written, and 
that for that limited few there could have been 
then no education attainable in the arts, sciences, and 
professions of that time comparable with the educa- 
tion now obtainable and necessary for a successful 
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career in the arts, sciences, and professions of the 
present day. It may be assumed that the author of 
the Mitaksliara, who was construing and explaining 
the more ancient texts of the Hindu law for the benefit 
and guidance of the Hindu community, could not have 
intended to penalise an education which was not in 
his contemplation and of which necessarily he knew 
nothing. Nor can it be assumed that his intention 
was to penalise and discourage self-acquired skill, or 
the exercise of high mental abilities or great indivi- 
dual effort in winning success in an art, or science, or 
a profession. He must have been writing of education 
— learning — such as he knew it to be, and when he 
laid down that the gains obtained from an education 
received at the expense of a joint family should be 
partible, he could not have intended that such gains 
should include the gains which were the result, not of 
the education received at the expense of the joint 
family, but of the peculiar skill, mental abilities and 
individual effort in applying and improving such 
education exercised by the person who had been edu- 
cated at the, expense of the joint family. Their Lord- 
ships cannot find in the texts of the Mitaksliara any 
authority for the contention in this case that the gains 
made as a clerk, as a broker, or as a money-lender, 
personally and without the aid Of the joint funds by a 
member of a joint family who received an ordinary 
education suitable to his position as a member of the 
family to which he belonged, should in law be regar- 
ded as partible and not as his self-acquired property. 
The question of whether a man who happening to be 
a member of a joint family carried on his business, 
whatever it was, personally for his own personal 
benefit without detriment to the joint family fund, or 
carried on such business as a member of the joint 
family for the benefit of the joint family, is a question 
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of fact to be determined on the evidence. No infer- 1917 
ences can be drawn from the fact that until Shewaram mbthabam 
became a pleader’s clerk he was maintained by the Eam- 
joint family funds. As a member of the joint family EAK “ I0MAI ' 
he was entitled to be maintained at the expense of the RE "g ° EAND 
joint family, and to receive an ordinary education rakhiomal. 
suitable to a person of his position, as was any other 
member of the family. 

Their Lordships are of opinion that this appeal 
| fails and should be dismissed with costs, and they will 

humbly advise His Majesty accordingly. 

J. v. w. Appeal dismissed. 

I Solicitors for the appellants : T. L. Wilson Sr Co. 

: Solicitors for the respondents : Drake Son $■ 

l Parton. 
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Chaukidari Chalcaran Lands — Resumption— Putni lease — Transfer to land- 
lord — Suit for recovery of possession with mesne profits — Village 
Chaukidari Act ( Beng . VI of 1870) s. 51. 


Where A obtained a putni of two villages from Z, paid a bonus and the 
annual rent was fixed in perpetuity, and where within the lands comprised 
in the putni were some chaukidari chakaran lands which were subsequently 
resumed by Government and transferred to Z, who settled the same with 


^Appeals from Appellate Decrees, Nos. 2402, 2501 and 2502 of 1912, 
against the decrees of Asutosh Sarkar, Subordinate Judge of Birbhum, 
dated May 6, 1912, modifying the decrees of Girindra Nath Mookerjee, 
Munsif of Rampurhat, dated March 25, 1911. 
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tenants, and where A, the putnidar, instituted a suit for declaration of title 
and recovery of possession with mesne profits : 

Held, that, on equitable grounds, the putnidar and the zemindar must 
be placed in the position they would have occupied if the chaukidari 
chakaran lands had been resumed before the putni was created ; the assets 
of those lands would then have been taken into account in settling the 
amount of putni rent which would have represented the assessment due to 
the State, as also a fair share of the profit. 

Held, also, that mesne profits were to be calculated on the basis of 
the rent payable by the tenants to the zemindar and not on that of the 
actual value of the land produce. 

Ranjit Singh v. Kali Dasi Debt ( 1), Kazi Metoaz Khoda v. Ram Jadu 
Dey (2), Rajendra Nath Mulcherjee v. Hira Lai Mulcherjee (3), Gopendra 
Chandra Hitter v. Tara Prasanna Mulcherjee (4), J Ear ah Chand Babu v. 
Charu Chandra Singha (5) referred to. 

Second Appeal by Khondkar Melidi Hosseiu and 
others, the defendants. 

The facts necessary for the purposes of this report 
are shortly these. On the 27th July 1866, the plaint- 
iffs’ predecessor in title obtained a putni of two 
villages from the zemindar defendants, paid a bonus 
of Rs. 1,000 for the lease, and the annual rent being 
fixed in perpetuity at Rs. 501. Some chaukidari cha- 
karan lands at that time in the occupation of the 
chaukidars were included in the putni. These lands 
were resumed later by Government and transferred to 
the zemindar in or about 1898 under the Village Chau- 
kidari Act, 1870. Thereafter the zemindar took 
possession of the same and settled them with tenants. 
The plaintiffs, who were the putnidars, instituted this 
suit on the 11th June 1910, for declaration of their 
title and for recovery of possession with mesne profits. 
On the loth March 1911, the Court of first instance 
decreed possession and held, (j) that the plaintiffs had 

(1) (1917) 21 c. W. N. 609. (3) (1910) 14 C. W. N. 995 . 

(2) (1906) I, L. R 34 Calc. 109. (4) (1910) 14 C. W. N. 1049. 

(5) (1910) 15 C. W. N. 5. 
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to pay to the zemindar the amount assessed under the 1917 
Village Chaukidari Act, 1870, as well as a portion of jtaDi 
the profits of the lands in dispute ; (ii) that the rent Hossein 
payable by the tenants to the zemindar was the Umesh 
measure of damages recoverable by the plaintiffs. Chanbra 
O n appeal, the lower Appellate Court, on the 6th May 
1912, varied the decree holding (a) that the plaintiffs 
were not liable to pay anything beyond trie sum asses- 
sed at the time of the resumption as payable to the 
chaukidari fund, (b) that the plaintiffs were entitled 
to the actual value of the produce of the land in suit. 

From that decision the defendants preferred this 
second appeal to the High Court. 

Babu Ram Chandra Mazumdar and Babu Nogen- 
dra Nath Sen, for the appellants. 

Babu Brojendra Nath Chatterjee, for the respond- 
ents. 

Mookerjee and Walmsley JJ. This is- an appeal 
by the defendants in a suit for recovery of possession 
of land with mesne profits. On the 27th July 1866, the 
plaintiffs obtained a putni of two villages from the 
zemindar defendants. A bonus of Rs. 1,000 was paid 
for this lease and the annual rent was fixed in perpe- 
tuity at Rs. 501. Within the ambit of the lands com- 
prised in the putni lease, there were chaukidari 
chakaran lands, at that time in the occupation of 
chaukidars. These lands were subsequently resumed 
by the Government and transferred to the zemindars, 
in conformity with the provisions of the Village 
Chaukidars Act, 1870. The zemindar took possession 
of the lands and settled them with tenants. The 
plaintiffs, who were putnidars, thereupon instituted 
this suit on the 11th June 1910, for declaration of their 
title and for recovery of possession with mesne profits. 

The Courts below have concurrently made a decree in 
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their favour; but the two Courts have disagreed as to 
the terms under which the plaintiffs are entitled to 
hold this land as part and parcel of their putni under 
the zemindars. The Court of first instance held that 
the plaintiffs were under an obligation to pay to the 
zemindars, not only the sum assessed under the Village 
Chaukidars Act, 1870, at the time of resumption, but 
also a share of the profits of the lands they claim to 
recover. On appeal, the Subordinate Judge has held 
that the plaintiffs are liabie to pay to the zemindars 
nothing beyond the sum assessed at the time of 
resumption as payable into the chaukidari fund. 
Upon the question of mesne profits, also, the two Courts 
have disagreed. The trial Court held that the rent 
payable by the tenants settled on the lands by the 
zemindars was the measure of damages recoverable by 
the plaintiffs. The Subordinate Judge, on the other 
hand, has held that the plaintiffs are entitled to the 
value of the actual produce of the lands in suit. The 
zemindars have appealed to this Court and have raised 
only those two questions whereon the Courts below 
have disagreed ; they have not disputed the right of 
the plaintiffs to recover possession of the lands ; and 
it may be added that in view of the decision of the 
Judicial Committee in the ease of Raja Ranjit Singh 
v. Srimati Dali Da si Debi (1), the decree for possession 
cannot possibly be successfully challenged. 

As regards the first question, namely, the terms 
under which the plaintiffs are entitled to recover 
possession of these lands from the zemindars and the 
tenants inducted by them into the land, we are of 
opinion that the view taken by the Subordinate Judge 
is enoneous. It was pointed out by this Court in the 
case of Kazi Newaz Klioda v. Ram Jadu De.y (2), that 

(1) (1917) 21 C. W. N. 609. (2) (1906) I L. R. 34 Oalc. 109 ; 

' 11 C. W. N. 201: 
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I 

i if in assessing the pufcni rent, the profits of all the i9i7 

j lands including the chakaran lands -were fully taken mehdi 

j into account, the putnidar would not be liable to pay Hossein 

| * 
j additional rent for the chakaran lands when they came u>iesh 

S into his possession ; but otherwise the putnidar is Chandra 

bound to pay to the zemindar, in addition to the fresh 
p amount assessed on resumption, a fair share of the 

I profits derivable from the land. This view has been 

jj subsequently approved in the cases of Raj en dr a Nath 

I Mukherjee v. Hira Lai Mukherjee (1), Gopendra 

Chandra Mitter v. Tara Prasanna Mukherjee (2) and 
Harak Chrtnd Babu v. Charu Oh mdra Singha (3). 

In the first of these cases, Brett J. pointed out that it 
was not correct to hold as a general principle of law 
that the putnidar is not bound to pay to the zemindar 
more than the assessment made by the Collector ; the 
zemindar would be equitably entitled, not only to 
payment of the assessment made by the Collector, but 
also a proportionate share in the profits such as the 
* zemindar would, in the circumstances, be entitled to 

impose on the putnidar. We are of opinion that this 
view is unquestionably sound on principle. In the 
i case before us, there is no indication in the contract 

f between the parties that, at the time of inception of 

the grant the putni rent was assessed, on the basis of 
the assets of all the lands situated within the ambit of 
the putni, inclusive of the chaukidari chakaran lands. 

It is, on the other hand, plain that the rent hitherto 
| paid by the plaintiffs to the defendants has not repre- 

£ * sented the profits derivable from the chaukidari 

, chakaran lands. Consequently, the terms of the con- 

tract between the parties do not entitle the plaintiffs 
to claim possession of the lands in suit from the 
zemindars, merely on payment of the sum now assessed 

(!) (1910) 14 0. W. N. 995. (2) (1910) 14 C. W. N. 1049. 

(3) (1910) 15 C. W. N. 5 ; 13 C. L. J. 102. 
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by the revenue authorities under the Village Chauki- 
dars Act, 1870. 

Reliance has been placed by the plaintiffs respond- 
ents, upon the provisions of section 51 of ihe Village 
Chaukidars Act, which, however, do not really 
advance their contention. Section 51 provides that 
the land resumed by the Collector is transferred to the 
zemindar, subject to the prior contracts made by him 
The effect of the application of that principle to the 
case before us is that the plaintiffs can, under the terms 
of the putni lease, recover possession of the lands in 
suit. But the contract does not show that the plaint- 
iffs are entitled to such possession without payment 
of any rent to the zemindar or without payment of 
any sum beyond what represents the new assessment. 
Consequently, on equitable grounds, the putnidar and 
the zamindar must be placed in the position they 
would have occupied, if the chaukidari chakaran lands 
had been resumed before the putni was created ; the 
assets of those lands would then have been taken into 
account in settling the, amount of putni rent, which 
would have represented the assessment due to the 
State as also a fair share of the profit. In these cir- 
cumstances, we are of opinion that the order of the 
Court of first instance was just and proper and should 
not have been varied by the Subordinate Judge. 

As regards the second question, namely, the basis 
of calculation of mesne profits, it cannot be disputed 
that the plaintiffs as putnidars would have been 
entitled to possession of the lands through tenants ; 
the measure of damages payable to them is conse- 
quently represented by the rent payable by the actual 
cultivators to the plaintiffs as putnidars. This was 
the view taken by the Court of first instance, and 

should not have been rejected by the lower Appellate 
Court. 


T 
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The result is that this appeal is allowed, the decree 
of the Subordinate Judge set aside and that of the 
Court of first instance restored. The appellants are 
entitled to their costs in this Court, but there will be 
no order for costs before the Subordinate Judge. 

This judgment will govern the other two cases, 
viz., S. A. 2501 and 2502 of 1912, in each of which a 
similar order will be drawn up. 

K. Appeals allowed. 
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Before Moolcerjee and Walmsley JJ. 

SERAFAT A LI 

V. 

ISSAN ALL* 

Contribution , suit for — Contract Act (IX of 1872) as. 60, 70, 

X, a mortgagee, obtained a decree against A, B and C as representatives 
in interest of his mortgagor, A satisfied the decree-holder in fall, and 
instituted a suit for contribution against B and C for recovery of two- 
thirds of the money. B and C denied that A had any interest in the 
mortgaged property, and urged that bis payment was voluntary. The 
Court of first instance found, on the evidence, that A had au interest in 
the property, but the lower Appellate Court dismissed the suit holding 
that A had none : 

Held, that a payment in satisfaction of a decree, by a person who is a 
party to the decree and was bound thereby, was a payment made lawfully 
within the meaning of s. 70 of the Indian Contract Act. 

Bmd'ibashini Dasi v. Harendralal Roy (l), Radha Madkub Samonta v. 
Sasti Ram Sen (2) discussed. 

* Appeal from Appellate Decree, No. 2587 of 1914, against the decree 
of Sarada Prasad Baksi, Subordinate Judge of Miunapore, dated June 4, 
1914, reversing the decree of Nitai Charan Ghose, Munsif of Tamluk, dated 
Feb. 24, 1913. 

(1) (1897) I. L. R. 25 Calc. 305. (2) (1899) I. L. R. 26 Calc. 826, 


1917 
May 22. 
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V. 

Issan Ali. 


Desai HI mat Singji v. Bhavabhai Khayabhai (1), Jinnat Ali v. Fateh 
Ali Matbar (2) distinguished. 

Second Appeal by Serafab Ali and another, the 
plaintiffs. 

It is unnecessary to recapitulate for the purposes 
of this report the facts and circumstances which led 
to the execution of the mortgage deed. but. suffice it 
to say that a mortgage decree was made against the 
plaintiffs Serafat, Etimali, Isu the defendant No. l,and 
certain other defendants. The two plaintiffs satisfied 
the decree in full, and instituted a suit for contribu- 
tion against Isu and the other defendants, for the 
recovery of two-thirds of the money. 

The defendants contended that the plaintiffs had no 
interest in the mortgaged property, and that the pay- 
ment made by them was voluntary. On the 29th 
August 1.911, the Court of first instance overruled the 
contentious of the defendants and decreed the suit in 
favour of the plaintiffs. On appeal, the lower Appellate 
Court, on the 8th July 1912, set aside the decision of the 
Court of first instance and remanded the suit for retrial 
on the two following issues : (i) “Whether the plaintiffs 
have any interest in the mortgaged lands described in 
the plaint? If so, what is the extent of their interest ?” 
(ii) “ What amounts, if any, are the plaintiffs entitled 
to recover from defendant No. 1 by way of contribu- 
tion ?” On retrial, the Court below passed a decree 
against defendant No. 1 for one-third the amount of 
money, holding that his share was one-third ; also that 
the plaintiffs had an interest in the mortgaged property 
and in the payment of the decree. On appeal, the 
lower Appellate Court on the 4th June 1914 set aside 
the decision of the Court below. From that decision 

(1) (1880)1. L. R 4 Bom. 643. (2) (1911) 13 C. L. J. 646 ; 

15 C. IV. N. 332. 
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the plaintiffs preferred this second appeal to the High 1917 
Court. Sebafat Ali 

V. 

; Babu Dwarkanath Chakravarty and Babu Issan All 

Manmatha Nath Roy, for the appellants. 

Babu Ram Chandra Majumdar and Babu 
Manindra Nath Butt, for the respondents. 

Mookerjee AND Walmsley JJ. This is an appeal 
j by the plaintiffs in a suit for contribution. The facts 

material for the determination of the question of 
law raised before us, stripped of superfluous details, 
may be briefly stated. X, a mortgagee, sued A, 

B and C, as representatives in interest of his mortgagor, . 
j and obtained a decree. The decree was by consent as 

to two of these persons and was exparte as regards the 
j other. A thereafter satisfied the judgment debt in 

! full. A now sues to recover two-thirds of the money 

I paid by him from B and C. B and C deny that A had 

any interest in the mortgaged property and urge 
that the payment made by A must consequently be 
deemed voluntary. The Court of first instance, upon 
the evidence, came to the conclusion that A had an 
I interest in the mortgaged property and was entitled to 

| maintain the suit for contribution against B and C. 

Upon appeal, the Subordinate Judge has held that A 
had no interest in the property, and, in this view, he 
has dismissed the suit. The result is that though the 
decree for the sale of the mortgaged properties has 
, , been satisfied with the money of A, though B and C 

| have reaped the benefit of that payment, they escape 

| all liability. The question arises, whether this posi- 

| tion is supported by legal principle. 

I Section 69. of the Indian Contract Act provides that 

\ a person who is interested in the payment of money 

j which another is bound, by law to pay, and who there- 

I fore pays it, i3 entitled to be reimbursed by the other. 



694 


INDIAN LAW REPORTS. [YOL. XLV. 


Hj 

■■■ 


1917 There has been some divergence of judicial opinion 
Serafat Ali [Mathoorancith v. Kristo Kumar (1), Futteh Ali v. 

». Grunganath (2), Nawab Mir v. Parlap (3), Swarna- 
l fcSAJ ' Ali ‘ moyee v. Hari Das (4), Manindra v. Jamahir (5), 
Jinnat v. Fateh (6)] upon the question whether this 
section is applicable to suits for contribution properly 
so called, that is, suits where the plaintiff admits his 
liability to pay a portion of the money actually paid 
by him and claims to recover the balance from the 
defendant : Motichand v. Bag rang (7), Joynarain v. 
Badri Das (8), Satya Bhusan v. Krishna Kali (9), 
Bajani v. Ram Nath (10). But whether the section 
is or is not applicable to suits for contribution, it has 
never been disputed that it applies to suits where the 
plaintiff is, upon the facts found, entitled to recover 
the whole sum from the defendant on the ground that 
the same was in law payable by the latter. In the case 
before us, it has been found that the plaintiffs had no 
interest in the mortgaged properties, as was, indeed, 
the contention of the defendants. In this view, the 
plaintiffs would be entitled, if section 69 applies, to 
recover the whole sum from the defendants. They 
have, however, claimed to recover only a portion of 
that amount. There can be no serious doubt that 
the money paid by the plaintiffs was money which the 
defendants were bound by law to pay. The only 
question in controversy is, whether the plaintiffs were 
persons interested in the payment of that money. 

The true meaning of the expression “interested in 
the payment of money ” has formed the subject of 


(1) (1878) I. L. R. 4 Calc. 369. 

(2) (1881) I. L. R. 8 Calc. 113. 

(3) (1880) I.L.E6 Bom 244. 

(4) (1902) 6 C. W. N. 903 

(5) (1905) t. L. R. 32 Calc. 643. 


(6) (1911) 13 C. L. J. 646 ; 

15 C. W. N. 332. 

(7) (1911) 16 C. L. J. 148. 

(8) (1911) 16 C. L. J. 156. 

(9) (1914) 20 C. L. J. 196. 

(10) (1914) 20 C. L. J. 200. 
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judicial discussion in recent years, and in the case of 1?J7 
Pankhahati v. N'ani Lai (1), it was ruled that the words S ekIm Ali 
“interested in the payment of money which another v - 
is bound by law to pay ” were comprehensive enough IsSAN ALI ' 
to include the cases of persons who were under appre- 
hension of any kind of loss or inconvenience and were 
not .restricted to cases of individuals who were sure to 
suffer actual detriment capable of assessment in money 
On this principle it was ruled in the cases of Bindu- 
bashini Dasi v. Harendralal Ran (2) and Radha 
Mad/iab Samontci v. Sasti Ram Sen (3), that wher e 
payment is made by a person who puts forward a bond 
fide claim to the property in dispute, he is entitled to 
the protection afforded by section 69 of the Indian Con. 
tract Act, even though it ultimately transpires, as a 
result of litigation, that he had not in fact or in law 
the interest for the protection whereof the payment 
was made. In the case before us, the plaintiffs were 
joined as parties to the mortgage suit by the mortgagee 
on the allegation that they were some of the legal re- 
presentatives of the deceased mortgagor. A decree was 
made against the property to the equity of redemption 
wherein they claimed an interest. In the present suit 
the Court of first instance, upon the facts, came to the 
conclusion that they had an interest in the equity of 
redemption. The Court of appeal below has, however, 
come to a different finding upon the evidence. In these 
circumstances, it is impossible to maintain the view 
that the plaintiffs were persons in no way interested in 
the payment of the money which went to satisfy the 
decree. That decree bound the mortgaged properties 
wherein the defendants in the present litigation 
are undoubtedly interested; and the plaintiffs also 
bond fide claimed an equal interest. This case is 

(1) (1913) 19 c. L. J. 72. (2) (1897) I. L’ It . 25 Calc. 305. 


(3) (1899) I. L. R. 26 Calc. 826. 
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consequently clearly distinguishable from Desai v. 
Bhavabhai (1) mentioned in the judgment of this 
Court in Jinnat Ali v. Fateh Alt (2). It cannot, we 
think, be reasonably maintained by any stretch of lan- 
guage, that the payment was made by the plaintiffs 
with a view to manufacture evidence of title to the 
mortgaged properties when they knew that they had 
no claim whatsoever. 

It is also fairly clear that even if section 69 were 
not applicable, the case would be covered by section 70. 
That section provides that where a person lawfully 
does anything for another person or deliver anything 
to him, not intending to do so gratuitously, and, such 
other person enjoys the benefit thereof, the latter is 
bound to make compensation to the former in respect 
of or to restore, the thing so done or delivered. There 
is no controversy that the payment was made by the 
plaintiffs without intention to do so gratuitously. The 
only question is whether this was done lawfully. Much 
reliance has been placed by the respondents on the 
cases of Raja Baikunto v. Ucloy (3) and Panchcowri v 
Mari Das (4). We do not in any way depart from the 
exposition of the law contained in these cases, which 
is perfectly consistent with the view we now take, 
namely, that a payment in satisfaction of a decree, by 
a person who is a party to the decree and is bound 
thereby, is a payment made lawfully within the mean- 
ing of section 70. 

We hold accordingly that whether section 69 or sec- 
tion 70 be applied, the plaintiffs are bound to succeed. 
In these circumstances, it is not necessary for us to 
consider, whether the plaintiffs might not have suecess- 
fully invoked the aid of the docti’ine of subrogation 

(1) (1880) I. L. R. 4 Bom. 643. (3) (1905) 2 C. L. J. 311. 

(2) (1911) 13 C. L. J, 646 ; (4) (1916) 25 C. L. J. 325. 

15 C. W. N. 332. 
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[Parbhu Narain v. Beni (1), Dhakeswar v. Harihar 1917 
(2), Adusumalli v. Valurapalli (3)], to support the serafat am 
line of reasoning that the plaintiffs are some of the 
joint judgment debtors, that they have satisfied the 1ssanAli * 
mortgage decree whereby they were bound, along with 
the defendants, and that they have accordingly been 
subrogated to the rights of the mortgagee decree- 
holder. 

The result is that this appeal is allowed, the decree 
of the Subordinate Judge set aside, and that of the 
Court of first instance restored. This order will carry 
costs both here and in the lower Appellate Court. 

L - R- Appeal allowed. 

' (1) (1919) H 0. W. N. 361. (2) (1914) 21 C. L. J. 104. 

(3) (1913)25 Mad. L. J. 16. 


CIVIL RULE. 


Before Moulcerjee and Walmsley JJ. 

BALAKESHWARI DEBI 


JNANANANDA BANEKJEE.* 

Examination on Commission — Purdanashin lady — Practice — Bight of 

purd inashln lady to be examined on commission — Civil Procedure 
Code ( Act V of 1908), s. 132 , cl. (1). 

The petitioner, a purdanashin lady, applied under s. 132, cl. (2), of the 
Civil Procedure Code, to be examined on commission. The opposite party 
objected on the ground that she had on a former occasion appeared 
before a Criminal Court to institute a complaint : — 

Held, that she was entitled to be examined on commission and ought 
not to be compelled to appear in public. 

* Civil Rule No. 47 of 1917, against the Order of N. N. Ghosh, 
Subordinate Judge of Burdwan, dated June 7, 1917. 

- 50 ' 


July 4. 
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Rule obtained by Balakesliwari Debi, (petitioner). 

The facts briefly are these. The petitioner, a purda- 
nashin lady, instituted proceedings under the Legal 
Practitioners Act against one Jnanananda Banerjee, a 
pleader, practising in the District Judge’s Court at 
Bal’d wan, who was alleged to have received a vakalat- 
nama from one Bhakta Das Samanta purporting to 
have been executed by the petitioner and another 
person. The pleader filed the vakalatnama in the 
Subordinate Judge’s Court in connection with a 
civil suit. The petitioner alleged that the said 
vakalatnama was a forged document and that she 
never authorised anybody to deliver the same to any 
pleader. She thereupon appeared personally and 
instituted a complaint in a Criminal Court on the 2nd 
June, 1917, against Bhakta Das Samanta and was exa- 
mined in camera. She further moved the lower Court 
under section 13 of the Legal Practitioners Act against 
the pleader and prayed on the 6th June, 1917, that she 
be examined on commission. The Court below dis- 
missed the application for the issue of a commission 
on the ground that the petitioner had on the 2nd June, 
1917, appeared before the Criminal Court to institute a 
complaint. 

From this order the petitioner moved the Hi°-h 
Court. 

(1) (1892) I. L. R. 26 Calc. 651n. (5) (1914) I. L. R. 42 Calc. 19 • 

(2) (1899) I. L. R, 26 Calc. 650. 18 C. W. N. 1020 

(3) (1878) I. L. R. 4 Calc. 20. (6) (1897) I. L. R. 24 Calc. 551. 

15 Calc. 775. (7) (1882) I. L. R. 5 A 1. 92. 

(8) (1889) 1. L.R. 12 All. 69. 


Balakesh- 
wabi Debi 

v. 

Jnanananda 

Banerjee. 


Chamatkar Mohivey Dabee v. Mohesh Chunder Bose { 1), Mohesk 
Chunder Addy v. Manich Lall Addy (2) followed. 

hire Hurro t oondery Chowdhrain (3), In re Din Tarini Debi (4) 
Abhayesivari Debi v. Kishori Mohan Banerjee (5), Hem Coomaree Dassee 
v. Queen-Empress (6), In re Faridunnissa (7), In re Basant Bi’i (8) 
discussed. 
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Bobu Biraj Mohan Mazumdar (with him Babu 1917 
Ajenclra hath Datta), for the petitioner, contended balakesh 
that the petitioner could not be compelled to appear in wariDebi 
the Subordinate Judge’s Court merely because she had j nan 1 xanda 
once appeared in a Criminal Court to institute a com- Banerjee. 
plaint. Moieover, on that occasion she was examined 
in camera : Chamatkar Moliiney Dab&e v. Mohesh 
Chunder Bose (1), Mohesh Chunder Addy v. Manick 
Ball Addy (2). 

Dr. Jadunath Kanjilal , for the opposite party, con- 
tended that there was no reason why the petitioner 
should not appear in the Subordinate Judge’s Court as 
she had already appeared before the Criminal Court 
in connection with the same matter : and she appeared 
in the Criminal Court voluntarily. In Chamatkar 
Mohiney Dabee v. Mohesh Chunder Bose (1), the com- 
mission was granted because the lady in that case had 
been excommunicated. 

Mookerjee and Walmsley JJ. We are invited 
in this Rule to set aside an order whereby the Sub- 
ordinate Judge has refused an application for the 
issue of a commission for the examination of the 
petitioner, who is a purclanashin lady. The petitioner 
moved the Court below to institute proceedings under 
the Legal Practitioners Act against the opposite 
party, who is alleged to have acted as her pleader. 

On the 6th June last, she applied to be examined on 
^ commission in support of her allegations. The 
application was opposed, on the ground that as the 
applicant had appeared before the Criminal Court on 
the 2nd June to institute a complaint against one 
Bhakta Das, she should appear before the Subordinate 
Judge and be examined in Court. The Subordinate 

(1) (1892) I. L. R. 26 Calc. 651 n. (2) (1899) I. L. E. 26 Calc. 650. 
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WARl DEBI 

V. 

Jnanananda 

Banerjee. 


Judge thereupon refused the application. In our 
opinion, the order cannot possibly be supported. 

Section 132, sub-section ( 1 ) of the Civil Procedure 
Code of 1908, provides that "women, who according 
to the customs and manners of. the country, ought 
not to be compelled to appear in public, shall be 
exempt from personal appearance in Court. It is 
not disputed that the petitioner is a purdanashin 
Hindu lady and, according to the customs and manners 
of the country, ought not to be compelled to appear 
in public. The question consequently arises, whether 
she has forfeited the exemption she enjoys under 
sub-section (I) of section 132, by reason of the fact 
that she has appeared in a Criminal Court to institute 
a complaint; on that occasion, the Court room was 
cleared and she was examined in camera. In our 
opinion, the question should be answered in the 
negative, in accordance with the principles explained 
by this Court in the cases of Chamatkar Mohiney 
Dcibee v. Mohesh Chunder Bose (I) and Mohesh 
ChunderAddy v. Munich Lall Addy(2). In the earlier 
of the two cases, Mr. Justice Trevelyan observed 
that he should be exceedingly careful before he 
forced into the public gaze a woman, even though 
she might have gone outside the purda once, either 
by way of experiment or otherwise. In the second 
case-, Mr. Justice Stanley ordered a commission to issue 
although it was established that the lady had on a 
previous occasion appeared in Court and was examined 
seated inside a palanquin. The Subordinate Judge 
has overlooked the obvious distinction between the 
voluntary and the compulsory appearance of a purda- 
nashin lady in Court to be examined as a witness. 
No doubt, a purdanashin lady may completely alter 
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statutory description of “ women, wlio, according to the 1917 
customs and manners of the country, ought not to be balIkesh- 
compelled to appear in public”. When this trans- wabi Debi 
formation has taken place, she can no longer claim, j NA nananda 
as of right, the statutory exemption formulated in Banerjee. 
section 132. But, if she is, in fact, a purdanashin lady, 
she is not deprived of the statutory protection, merely 
because she may have previously appeared in public. 

It is not necessary for our present purpose to investi- 
gate exhaustively the law applicable in this respect 
to criminal cases ; but, as the Subordinate Judge has 
relied upon the fact of the voluntary appearance of 
the petitioner in a Criminal Court, to her detriment, 
we may point out that, as regards criminal cases, : ||j 

there has perhaps been a slight divergence of Judicial 
opinion on the question of the examination of purda- 
nashin ladies on commission. In this Court, it has 
been sometimes maintained [In re Hurro Soondery 
Chowdhrain (1), In re Din Tarini Debi (2), Abhayes- 
wari Debi v. Kishori Mohan Banerjee (3), Hem 
Coomaree Dasee v. Queen Empress (4)], that she is en- 
titled to be examined on commission. In Allahabad, on 
the other hand, In re Faridunnissa (5), In re Basant 
Bibi (6), it has been said that a purdanashin lady is 
not entitled as of right to be exempt from personal 
attendance in Court, although, as a matter of prudence, 
she should not be compelled to appear. But, what- 
ever maybe the exact rule of procedure applicable 
to criminal cases, the true scope of section 132 of the 
Civil Procedure Code is not open to serious discussion. 

We are, consequently, of opinion that in the present 
case the application by the lady to be examined on 
commission should not have been opposed in the 

(1) (1878) I. L. R. 4 Calc. 20. (4) (1897) I. L. R. 24 Calc. 551. 

(2) (1888) I. L. R. 15 Calc. 775. (5) (1882) I. L. R. 5 All 92. 

(3) (1914) I. L. R. 42 Calc. 19. (6) (1889) I. L. R. 12 All. 69. 


S! 


Jnanananda 

Baner.tee. 
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1917 Coart below, or in this Court, and we cannot but 
Balakesh- express our surprise that a person in the position of 
wa-riDebi the opposite party should have thought it proper to 
inanananda take up and maintain such an attitude. 

Baneb.tee. The result is that this Rule is made absolute. We 
direct that a commission do issue for the examination 
of the petitioner in accordance with law. As the 
Rule has been opposed, the petitioner will have her 
costs in this Court.* 

Tj - R - Buie absolute. 

* See Solomon v. Jyotsna Ghosal, p. 492 ante. 

APPEAL FROM ORIGINAL CIVIL. 

Before Sanderson C.J. and Woodroffe J. 

^ SAT ISH RAN JAN DAS 

Aug. 27. p, 

MERCANTILE BANK OF INDIA, LD.* 

Mortgage— Second mortgage-debt secured by sureties— Assignment of equity 
of redemption to sureties Sub-mortgage by sureties in favour of as- 
signor— Sale of mortgaged property by prior mortgagee— Subsequent 
sale by sub-mortgagee Remainder of mortgaged property in existence 
and available for sale insufficient to satisfy sub -mortgagee's debt— 
Application for personal decree against sub-mortgagors— Civil Proce- 
dure Code (Act V of 1 90S) 0. XXXIV , r. 6. 

The plaintiffs, who were the mortgagees of the equity of redemption in 
respect of certain properties, further secured their mortgage debt by a 

promissory note executed in their favour by two sureties on behalf of the 

mortgagor. They subsequently assigned their equity of redemption to 
t le sureties, who executed a sub-mortgage thereof in favour of the 
plaintiffs. Sometime after, the plaintiffs obtained a preliminary mortgage 
decree, which was later followed by a final decree directing that the premises 

° Appeal from Original Civil, No. 65 of 1917, in Suit No. 1158 of 
i y 14* 


Aug. 27. 
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charged under the mortgage, or a sufficient part thereof, should be sold 
subject to the prior mortgage. In the meantime between the dates of the 
preliminary and final decrees, the mortgagor having been adjudicated an 
insolvent, the prior mortgagee obtained an order of the Court] exercising 
insolvency jurisdiction, that the zemindari properties included in the prior 
mortgage should be sold free from all incumbrances, and that the balance 
Of the sale-proceeds, after payment of the costs of the sale and the claim 
of the prior mortgagee, should be retained by the Official Assignee and be 
paid by him in discharge of other incumbrances in accordance with their 
respective priorities. The sale was duly carried out by the Officia 
Assignee in pursuance of this order. The amount thus realised was not 
sufficient to meet the debt of the prior mortgagee. Subsequently, in 
pursuance of the mortgage decree, the Registrar put up for sale the equity 
of redemption in certain properties specified in the plaintiffs’ mortgage and 
remaining unsold at the sale by the Official Assignee, and as the .amount 
realised at the Registrar’s sale was not sufficient to meet the plaintiffs’ debt, 
the plaintiffs applied for and obtained a personal decree against the sub- 
mortgagors for the amount of their claim : — 

Held, that the plaintiff’s claim for a personal decree was not debarred. 

Per Sanderson C. J. Having regard to the fact that all the properties 
covered by the mortgage, which were in existence and which were avail- 
able for sale at the date of the sale, were sold (by the Registrar), and 
assuming that the plaintiffs were not responsible for the fact that some of 
the properties included in the mortgage were not in reality available for 
sale, though the sale purported to include them, I think it should be taken 
that the provisions contained in the rules and the directions contained in 
the mortgage decrees as to the sale have been complied with, and that the 
plaintiffs are entitled to the personal decree which the learned Judge 
has directed. 

RdTYi Ranjan C hahravarti v. Indva, Narain Dass (1) and Rctdvi Has v. 
Inayat Khan (2) distinguished. 

Per Woodroffe J. We must look at this matter rationally and with 
reference to the reason of the rule, namely, that the personal liability will 
only be enforced ‘where there is a deficiency after the sale of all the 
motgaged property available for sale at the date of sale. In other words, 
the personal liability must not be improperly increased. 

Appeal by Satish. Ranjan Das, the defendant. 

The facts of this case are set forth at length in the 
judgment. * 

(l) (1906) I. L. R. 33 Calc. 890. (2) (1900) I. L. R. 22 All. 404. 


1917 

Satish 
Ranjan 
Das 
v . 

Mercantile 
Bank of 
India, Ld. 
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The offg. Advocate-General ( Mr . B. C. Mitter) 
with him Mr. C. C. Ghose, for the appellant, relied 
on Ram Ban j an Chakravarti v. Tndra Narain Dass 
(1J, Badri Das v. Inayat Khan (2) and Pirbhu 
Narain Singh v. Baldeo Misra (3). 

India, Ld. Mr. P . L. Buckland, for the respondent Bank, 
relied on Sheo Prasad v. Behari Lai (4), Kedcir Nath 
v. Chandu, Mai (5) and Pirbhu Narain Singh v. 
Amir Singh (6). Bat see Kamta Prasad v. Saiyed 
Ahmad (7) contra. 

The Advocate-General, in reply. 

Cur. adv. vult. 

Sanderson 0. J. This is an appeal by the defend- 
ant, Mr. S. R. Das, against the judgment of Ckaudhuri 
J., whereby he held that the plaintiff Bank was 
entitled to a personal decree against the first and 
second defendants. 

It was contended that the plaintiffs were not 
entitled to a personal decree under Order XXXIV, 
rule 6 of the Code of Civil Procedure inasmuch as 
the conditions precedent entitling them to ask for 
such a decree had not been fulfilled : and the terms 
of the decrees, dated 8th February, 1915, and 28th 
February, 1916, had not been carried out. 

The facts were as follows : — 

A. H. Guznavi was indebted to the Allahabad 
Bank and his indebtedness was secured by mortgage 
of certain properties. 

He was also indebted to the plaintiff Bank. On 
the 1st August, 1913, A. H. Guznavi executed a mort- 
gage to the plaintiff Bank to secure the floating 

(1) (1906) J. L. R. 33 Calc. 890. (4) (1902) I. L. R. 25 All. 79. 

(2) (1900) I. L. R. 22 All. 404. (5) (1903) I. L. R. 26 All. 25. 

(3) (1906) I. L. R. 29 All. 260. (6) (1907) 1. L. R. 29 All. 369 

(7) (1909) I. L. R. 31 All. 373. 
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balance. This mortgage was with respect to the same 
properties as were covered by the mortgage held by 
the Allahabad Bank and was subject thereto. 

On the 13th September, 1913, the defendants, 
A. K. ;Guznavi (a brother of the mortgagor) and 
Mr. S. R. Das, executed a promissory note payable on 
demand in favour of the plaintiff Bank for Rs. 2,55,000 
with interest thereon as security for A. H. Guznavi’s 
indebtedness. On the 23rd September, 1913, the 
plaintiff Bank, by a dead executed on that day wherein 
it was recited that the transferees had, at the request 
of the mortgagor, agreed to give to the Bank their 
joint and several promissory note for the amount 
secured by the within written Indenture, transferred 
the debt due to the plaintiffs from A. H. Guznavi 
and the mortgaged properties to the defendants 
A. K. Guznavi and S. R. Das. 

On the 24th September, 1913, the defendants, 
A. K. Guznavi and S. R. Das, deposited with the 
plaintiff Bank the title deeds, viz., the mortgage of the 
1st August, 1913, and the transfer deed of 23rd Septem- 
ber, 1913, with the plaintiff Bank, and executed a 
declaration of mortgage to the effect that the said 
Indentures had been deposited to secure the payment 
by the said defendants of the sum of Rs. 2,55,000 
secured by the said promissory note and interest, and 
undertook to execute a legal or formal sub-mortgage 
of the premises comprised in the Indentures. 

On the 12th November, 1914, the plaintiffs sued 
A. K. Guznavi, S. R. Das and A. H. Guznavi. By 
paragraph 5 of the plaint, the plaintiffs submitted that 
they were entitled to a decree against the 1st and 2nd 
defendants for the sums secured under promissory 
note of 13th September, 1913, and they claimed further 
to be entitled to a mortgage decree in respect of the 
properties mentioned and contained in the Indentures 
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1913, and the 23rd September, 


of 1st of August, 

1913. 

In this suit a preliminary mortgage decree was made 
on the 8th of February, 1915, and no personal decree in 
respect of the promissory note was made. 

It was stated, during the course of the argument 
that no personal decree in respect of the promissory 
note was asked for at the hearing. 

On the 21st July, 1915, A. H. Guznavi was adjudica- 
ted an insolvent. 

In pursuance of the mortgage decree of 8th Feb- 
ruary, 1915, the Registrar took an account ot what was 
dne to the plaintiff Bank for principal and interest on 
the promissory note and, on the 23rd July, 1915 he 
reported that on the 11th February, 1916, there would 
be dne to the plaintiff Bank, upon and by virtue of 
the promissory note in the said decree mentioned, the 

the said Hth February, 1916, and appointed the 12th 
February, 1916, as the time for the defendants to pay 

he said sum of Es. 2,73,026-10-10 and costs and im 
(erest. 

Nothing was paid in respect of that decree on the 
date above mentioned or at any time. 

I,, 1 " ° c * ob f’ 1915 - an application was made by tbe 
Allahabad Bank to the Judge exercising Insolvency 
. uusdiction, on notice to the plaintiffs, A. H. Guznavi, 
A. K. Guznavi and S. R Das, and Greaves J. made an 

lS^LL H the Pl ' eSidenCy T ° Wns Insolvency Act, 
1909, that the properties included in the mortgage of 

the Allahabad Bank should be sold by the Official 

Assignee free from all incumbrances, Ld tlufthe 

balance of the sale-proceeds, after payment of the costs 

of the sale and the claim of the Allahabad Bank, should 

, 6 retai «Gd by the Official Assignee and be paid by 

mu in discharge of other incumbrances in accordance 
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with their respective priorities. On the hearing of 3 917 
this application, the defendant S. H. Das appeared and Satish 

opposed the application, but the plaintiffs, though Ranjan 

they had been requested by the attorneys of the 


defendant S. R. Das to oppose the application, did not Meecantilb 

, • Bank of 

so * India, Ld. 


In spite of the opposition of the defendant S. R. Das 
the Court made the order aforesaid. This order was 


Sanderson 

C.J. 


not drawn up until 4th January, 1916. 

Nothing having been paid on the appointed day, 
vis. the 12th February, 1916, by the defendants, on the 
28th February, 1916, a final decree in this suit was 
made, whereby it was ordered that the premises 
charged under the mortgage in the decree of the 8th 
February, 1915, mentioned, or a sufficient part thereof* 
should be sold subject to a prior mortgage in favor of 
the Allahabad Bank in the said decree mentioned' 
The drawing up of this order was directed to be post- 
poned for three months, and we were informed during 
the argument that the plaintiffs protested against the 
postponement. On the 9th January, 1917, the sale, 
directed by the order of the 4th January, 1916, of the 
Insolvency Court, was carried out by the Official As- 
signee : the property realised about Rs. 60,000 only ; 
which was not enough to meet the amount due to the 
Allahabad Bank upon the first mortgage : such amount, 
we were informed, was over five lakhs of rupees. 

An application was, thereupon, made by the plaint- 
iffs t° Chitty J. for a personal decree against the defend- 
ants, A. K. Guznavi and S. U. Das, for Rs. 2,88,862-8-3 
and costs due under the decrees of the 8th February, 
1915, and 28th February, 1916, and under an order in 
the suit dated 1.1th February, 1915, and interest. On 
the 30th January, 1917, Chitty J. dismissed this appli- 
cation on the ground that the conditions precedent 
contained in the decree of the 8th February, 1915, had 
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1917 not beeu fulfilled, i.e., that the mortgaged property had 
Satish not been sold in pursuance of the mortgage decree. 

E Das" S 1917, this Court, on appeal, upheld 

v. Chitty J.’s judgment. 

^ 0n tlle 21st April, 1917, pursuant to the decrees of 
IndiaAd. the 8th February, 1915, and the 28th February, 1916, 
Sanderson the Registrar put up for sale the equity of redemption 
C.J, ill the following properties 

Lot A. All that unexpired term of a verbal tenancy for six years 
from November 1911 of No. 7, Bowbazar Street, Calcutta (possession of 
winch has already been surrendered), together with any rights still sub- 
sisting in the stock-in-trade (already sold by a prior mortgagee) and out- 
standings due to the defendant, A. H. Guznavi, in his business of the 
United Bengal Company. 

Lot B. All the claims of the defendant, A. H. Guznavi. against Messrs. 
Berg Sons & Co., Ld., and Messrs. Donald Campbell & Co., respectively 
(which the said A. H. Guznavi says are non-existent). 

Lot C.— All that the interest (if any) of the defendant A. H. Guznavi 
in the zemindaries in the districts of Mymensingh and Pabna (which interest 
was on the 9th January, 1917, sold free from incumbrances by the Official 
Assignee of Calcutta as Assignee of A. H. Guznavi an insolvent under an 
order of this Court, dated the 4th January, 19l6). n 

At the sale one G. N. Kapur purchased the above- 
mentioned lots at the total of Rs. 20— Rs. 10 for lot A , 
Rs. 5 for lot B, and Rs. 5 for lot 0. 

It appears that Ohaudhuri J. issued a Rule on the 
5th March, 1917, for a review of the decree of the 8th 
February, 1915, but on the hearing he dismissed the 
application for review. 

On the 14th May, 1917, an application was made by 
the plaintiff Bank to Ohaudhuri J. for a personal decree 
against the defendants, A. K. Guznavi and S. R. Das, 
for Rs. 2,93,893-0-11 and costs due to the plaintiffs 
under the decrees of 8th February, 1915, and the 28th 
February, 1916, and the order of 11th February, 1915, 
and interest, and on the 12th July, 1917, Ohaudhuri J . 
held that the plaintiffs had fulfilled the requirements 
of the Civil Procedure Code and were entitled % to a 
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personal decree against the first and second defend- 1917 . 

ants for the said sum less the sum realised by the sale, satish 

if that sum had not already been taken into account, R ^g AN 

and a decree was made accordingly. 

From this judgment the defendants, A. K. Guznavi mercantile 
and S. R. Das, have appealed. India, Ld 

The appeal which was argued was that of the defend- g ANDEES0N 
ant, S. R. Das, and it was agreed by learned counsel O.J. 


\ that the appeal of the defendant, A. K. Guznavi, 

would, as a matter of course, follow the event of this 
appeal. 

The decrees of the 8th February, 1915, and of the 
I 28th February, 1916, were made in pursuance of the 

provisions of Order XXXIV, rules 4 (/) and 5 (2), and 
the application for a personal decree against the two 
defendants was in pursuance of Order XXXIV, rule 6. 

It was contended by the learned Advocate-General 
on behalf of the defendant, S. R. Das, that in view of 
the provisions of the above-mentioned rules and in 
^ view of the terms of the said decrees, the Court had 

no jurisdiction to make a decree for personal liability 
of this defendant until all the properties included in 
t the decree, had been sold in pursuance thereof : that 

| the words “or a sufficient part thereof ’ in Order 

] XXXIV, rule 5 (2), which are also to be found in both 

I the said decrees, showed that not less than the whole 

of the properties mentioned in the decrees must be 
s sold in order to comply with the provisions of the 

| rules and with the terms of the decrees, that the 

V ’ question of sufficiency could not arise unless it was 

I intended the whole should be sold if necessary to 

; liquidate the amount secured by the mortgage, that as 

| regards the lots mentioned in the Notification of Sale 

of the 21st April, 1917, lot C comprised the interest (if 
| any) of A. H. Guznavi in the zemindaries ; that these 

f zemindaries had been sold by the Official Assignee of 

f ‘ 

i 

*v- • 

I |-y 

fe- v • . 

I' 
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A. H. Guznavi, an insolvent, pursuant to the order of 
Greaves J. of 4th January, 1916, free from all incum- 
brances: that although it might be that such order 
was a wrong order, it was made by a Court of com- 
petent jurisdiction and that no appeal had been made 
against it, though the plaintiffs could have appealed, 
if they had so desired : that, consequently, the order 
for sale by the Official Assignee must be considered 
as a valid order, and the sale must be held a valid 
sale : that the properties having been sold free from 
incumbrances, the result of the sale was that the 
whole interest in the zemindaries went to the pur- 
chaser and that thereafter the right of the plaintiffs 
was confined to the balance of the sale-proceeds, if 
there were any, after the first mortgagee’s claim had 
been satisfied: that, consequently, as regards lot Q, 
there was nothing which could be sold on the 21st 
April, 1917, and therefore that, as the whole of the 
properties mentioned in the decrees had not been sold 
in pursuance of such decrees, the defendant could not 
be made liable personally. 

It cannot be said that the sale of the 21st April, 
1917, was altogether nugatory : for there were included 
in the lots, two items which had not been sold by the 
Official Assignee, vis., (i) “ outstandings due to the 
defendant, A. H. Guznavi, in his business of the United 
Bengal Company” mentioned in lot A, and (n) lot B, 

“ all the claims of the defendant, A.H Guznavi against 
Berg Sons & Co., Ld., and Messrs. Donald Campbell & 
Co., respectively, which the said A. H. Guznavi says 
are non-existent 

These two items were specifically mentioned in the 
mortgage of the 1st August, 1913, which was one of 
the deeds referred to in the memorandum of deposit, 
dated the 24tli September, 1913, made by defendants, 
A. K. Guznavi and S. R. Das. 
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In this mortgage it was recited that the mortgagor 1917 

was entitled to a sum of about £ 6,438-1-7 then owing g A , nSH 

by Messrs. Berg Sons & Co., Ld., and also to a sum Banjan 

amounting to £ 4,870-7-8 then owing by Messrs. Donald 

Campbell & Co. Mercantile 

Bank of 

Although these two items at the time of the sale India, Ld. 
were apparently of very little value, they were in- 
eluded in the mortgage, they were included by the C. J. 
Registrar in the Notification of Sale, they had not been 
sold prior to the 21st April, 1917, and they were sold 
at the sale of that date by the Registrar in pursuance 
of the decrees of the 8th February, 1915, and the 28th 
February, 1916. 

Further, the interest, if any, of A. EL Guznavi in 
the zemindaris was sold at the same sale. 

As regards this last item and also as regards the un- 
expired term, which had been surrendered, and the 
stock-in-trade at 7, Bowbazar Street, which had al- 
ready been sold by a prior mortgagee, I think it must 
be taken that there was nothing in fact to sell. 

Mr. Buckland, however, for the Bank, contended 
that this would not affect the Bank’s right to a personal 
decree for the sale purported to be a sale of all the 
mortgaged property, and for the purposes of this case 
it made no matter whether the Bank had any title to 
the property purported to be sold and that conse- 
quently the decrees of the 8th February, 1915, and 
the 28th February, 1916, had been carried out. 

This argument I do not adopt. I do not think it 
would be right to hold that the decrees had been 
carried out by means of what purported to be a sale by 
the Registrar, if the properties offered did not in fact 
exist at the time of the sale although they had been 
included in the mortgage. But this does not dispose 
of the case, for the plaintiffs urged that the decrees 
had been complied with, inasmuch as the Registrar 
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1917 sold in pursuance of the decrees all the properties 
Satish covered by the mortgage which were in existence and 
Kanjm available for sale at the time of the sale of the 21st of 
v. April, 1917, and that more than this could not be done 
M b“ ILE If 14 could be shown that the properties which 
India, Ln. were included in the mortgage, and which could not 
Sanderson be sold in pursuance of the decrees, were in fact not 
C. J. sold owing to some action or default of the plaintiffs 
so as to impose on the mortgagees a personal liability 
to which otherwise they would not have been liable, 
then I think the plaintiffs would be debarred from 
obtaining the decree for personal liability which they 
claim : see Ram Ranjan Ohakravarti v. Inclra Narain 
Dass (1). There are two grounds relied upon by the 
defendant in this respect. 

First, it was argued that the plaintiffs should have 
appeared at the hearing of the application before 
Greaves J. and that the plaintiffs should have joined 
the defendant, S. E. Das, in opposing the making of 
• the order for sale by the Official Assignee free from 

incumbrances. 

Reliance was placed on the fact that the plaintiffs 
received not only a notice of the application but also 
a request from the Attorneys of this defendant to 
oppose the application and, consequently, it was urged 
that the plaintiffs were to some extent responsible for 
the fact that the equity of redemption in the zemin- 
daries could not be sold in pursuance of the decrees. 

I do not think this is sufficient to debar the plaint- 
iff's claim. The defendant, S. R. Das, was one of the 
second mortgagees who had made a sub-mortgage by 
the deposit of the deeds with the Bank. This defend- 
ant appeared by counsel and opposed the application, 
and no doubt all that could be urged against the 
application was urged, and I do not think we ought to 
(1) (1906) I. L. R. 33 Calc. 890. 
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assume that if the Bank, who would, have been claiming 
under the defendant, S. R. Das, had opposed the appli- 
cation, such opposition would have made any differ- 
ence. 

It is true that if the plaintiffs’ advisers had been 
aware of the point which has now been taken (a point 
which, as far as this case is concerned, is purely a 
technical one), they might have urged it before the 
Judge and argued that a sale by the Official Assignee 
might prevent the decrees of the 8th February, 1915, 
and 28th February, 1916, being carried out so that the 
plaintiffs’ remedy against these defendants personally 
might be endangered, but I think it is fairly obvious 
that such a possibility never entered into the consi- 
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deration either of the plaintiffs or these two defend- 
ants at the time, and that they were relying upon 
the sale of the zemindari properties producing a sum 
sufficient to meet the claims of both the Banks. 


Secondly , it was urged that although the order of 
the 28th February, 1916, was postponed for 3 months, 
the sale by the Official Assignee did not take place 
until the 9th January, 1917, and the plaintiffs might 
have applied to have the decree of the 28th February ; 
1916, carried out before that time. 

We have no information as to what was the cause 
of this delay and we are not at liberty to speculate. 

The fact is patent, however, that considerable delay 
took place in carrying out both the mortgage decree of 
28th February, 1916, and the decree of the Insolvency 
Court of 4th January, 1916. The sale by the Official 
Assignee did not take place until 9th January, 1917. 

The properties are apparently of considerable size, 
the preparation for the sale thereof would take some 
considerable time and they were thought to be of much 
greater value than the amount eventually realised ; 
indeed, I think it was admitted during the argument 

51 
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1917 that both the plaintiffs and these two defendants were 
Satish hoping that the sale would realise enough to meet the 
R -f claims of the two Banks and thus relieve these two 
». defendants of all personal liability. Unfortunately 
M ET tMs ex Pected contingency did not happen, but I do not 
India, Ld. think that the plaintiffs by reason of the delay, under 
Sanderson these circumstances can be said to have been respon- 
C.J. sible for the fact that the equity of redemption was 
not available for sale by the Registrar under the 
mortgage decrees on the 21st April, 1917. There re- 
mains, therefore, the point urged by the learned 
Advocate- General, vis., that inasmuch as all the pro- 
perties included in the decrees were not sold in 
pursuance thereof, the plaintiffs are debarred from- 
obtaining a personal decree against these defendan t s 
The decrees do not mention the properties specifically, 
but the properties are described therein by reference 
to the mortgage of 1st August, 1913, and the Indenture 
of 23rd September, 1913. 

The plaintiffs’ security was a memorandum of 
deposit by the second mortgagees ; and their security 
was, therefore, subject to the Allahabad Bank’s first 
mortgage and subject to the rights of that Bank 
incidental to the first mortgage. 

‘ Ifc w as ] ’n pursuance of such rights that the Allaha- 
bad Bank obtained the order for the sale of the 
zemindari properties free from incumbrances, and 
that, consequently, these properties were not available 
for sale on the 21st April, 1917, in pursuance of the 
mortgage decrees obtained by the plaintiffs. 

The question, therefore, is whether the fact, that 
some of the properties included in the above mention- 
ed indentures, and therefore included in the mortgage 
decrees, have since the date of the decrees and by reason 
of the prosecution of their rights by the first mort- 
gagees and through no act or default of the plaintiffs 
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become not available for sale, is sufficient to debar the 1 917 
plaintiffs’ claim for a personal decree. Satisii 

In my j ndgment, we should be putting too narrow 
and rigid a construction upon the provisions contained v . 


in the rules and upon the terms of the decrees if we Mercantile 
were so to hold. The object of the rules obviously is India, Ld. 
that the remedy of the mortgagee should in the first Sanderson 
instance be against the property mortgaged, and that C.J. 
such property should be exhausted before a personal 
liability is imposed upon the mortgagor. But the 
rules surely cannot mean that if a portion of the 
property, however small, which was included in the 
mortgage and therefore included in the mortgage 
decree as a portion of that which was to be sold, is 
destroyed or ceases to be available for sale after the 
date of the decree and through no fault of the mort- 
gagee, then there can be no decree for personal 
liability against the mortgagor. 

Yet -this is what is involved in the argument of 
the learned Advocate-General. 

It was not denied that if the provisions of Order 
XXXIY , rule 5 and the directions of the decrees as 
regards the sale of the properties have been complied 
with, the plaintiffs would be entitled to a personal 
decree under Order XXXIY, rule 6. 

Having regard, therefore, to the fact that all the 
^properties covered by the mortgage, which were in 
existence and which were available for sale at the date 
of the sale, were sold on the 21st April, 1917, and 
assuming, as I have held, that the plaintiffs were not 
responsible for the fact that some of the properties 
included in the mortgage were not in reality available 
for sale, though the sale purported to include them, 

I think it should be taken that the provisions con- 
tained in the rules and the directions contained in the 
mortgage decrees as to the sale have been complied 
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with and that the plaintiffs are entitled to the 
personal decree which the learned Judge has 
directed. It was argued that this case was covered by 
our previous decision upon the appeal from Chitty J. 
I do not think that is so : at that time no sale had 
taken place in pursuance of the mortgage decrees 
whereas a material fact on this appeal is that a 
bond fide sale has been held whereby all the proper- 
ties covered by the mortgage, which were available 
for sale, have been sold in pursuance of the decrees. 

Some cases were cited before us, and much reliance 
was placed by the learned Advocate-General upon 
Badri Das v. I nay at Khan{ 1) and the case already 
referred to [Ram Ranjan Chakravarti v. Indra 
Narain Dass (2)]. 

The learned Judges in the Allahabad case apparent- 
ly held on the facts of the case that either the previous 
sale of the zemindari properties which had taken 
place was due to the fault of the appellant, or, if it 
was not, the appellant had still a right of redemption 
which had not been sold, and consequently that the 
whole of the mortgaged property had not been 
brought to sale. 

As regards the case of Ram Ranjan Chakravarti 
v. Indra Narain Dass (2), the ratio decidendi was 
that as the mortgagees had released substantial por- 
tions of the property originally mortgaged and the 
purchasers of these portions from the mortgage debt, 
and without the consent of the mortgagors, it was held 
that the mortgagees, could not release a portion of 
the mortgage property to the detriment of the 
mortgagor, so as to impose on him a personal liability, 
to which otherwise he would not be subject. I do 
not think that either of these cases covers the 
present case, and it is not necessary, therefore, for me 
(1) (1900) I. L. R. 22 All. 404. (2) (1906) I. L. R. 33 Calc. 890. 
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to say whether I agree with the decision in the 1917 

Allahabad case. In any event it is not binding on satkr 

this Court. Ranjan 

Das 

It is to be noted that on the facts of this case the »• 
point which has been relied upon by the appellant is 


merely a technical one ; for, if the course, which the lNDIA > Ld - 

learned Advocate-General argued should have been Sandekson 

taken, had in fact been followed, and if all the pro- J - 

perties included in the plaintiffs’ mortgage had been 

sold in accordance with the decrees, such properties 

must have been sold subject to the first mortgage of 

the Allahabad Bank : the debt due to that Bank was 

over five lakhs of rupees : the properties when sold by 

the Official Assignee produced Rs. 60,000: it was said 

that if the property had been sold by the Court 

instead of by the Official Assignee, it might have 

fetched more, having regard to the high reputation 

obtaining for sales by the Court. But making all due 

allowance in that respect, the difference between the 

price fetched by the property and the debt due to the 

Allahabad Bank is so large that it is obvious that 

even if the property had been sold by the Court, the 

first mortgage would not have been satisfied and 

there would have been nothing left for the plaintiffs. 

Consequently, if that course had been followed, the 
two appellant defendants would have been in no 
better position. In fact they would have been w T orse 
off : they would not have obtained credit for even the 
Rs. 20, the result of the sale of the 21st April, 1917, 
which has been directed to be deducted from the 
plaintiffs’ claim. 

For the above-mentioned reasons, in my judgment, 

this appeal should be dismissed with costs. 

/ 

Woodeoffb J. It may be that if the whole of the 
mortgaged properties had been sold by the Official 
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1017 Assignee, there could not have been another sale 

Satis H under the mortgage decree. But that is not the case 

Kanjan here. What was sold by the Official Assignee were 
r- zemindaries in Mymensingh and Pabna. The Official 
Assignee did not sell two other properties, vis., (a) 
India, Lb. outstandings due to ‘A. H. Guznavi in his business of 
Woodboffb tlie United Bengal Company. The paper-book on this 

J - point has been misprinted, ( b ) the claims of the 

said defendant against Messrs. Berg Sons Ld., and 
Messrs. Donald Campbell & Co. It is said that 
nothing is due on any of these accounts. This may 
be the statement of A. H. Guznavi, but it does not 
prevent this apparent interest of bis being sold. If it 
be the fact that a moi’tgagor represented that there 
was money due to him and mortgaged it, the mortgagee 
cannot be prejudiced in his personal remedies if such 
statement were in fact untrue. If it were so, a man 
might fraudulently represent that he was the owner 
of property and mortgage it and thus prevent the 
canying out of a mortgage decree on the ground that 
there was no property to sell. 

But it is next argued that even if properties (a) and 
(b) were not sold and could be sold under the mort- 
gage decree, that would not entitle the mortgagee to a 
decree for the balance. It is argued that the property 
which must be sold before such balance is ascertained 
must be the whole property but that though properties 
(a) and (b) had not been sold, yet the zemindaries had 
been sold and therefore the whole of the mortgaged 
property could not be sold so as to found an applica- 
tion for a personal decree for the balance. The zemin- 
dar! property was in fact put up for sale. Even if it 
be assumed that these properties could not be re-sold, 
then all the property which could be sold was in fact 
sold and fetched Rs. 20 which indicates that it is 
worth something. The argument of the appellant is 
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of a highly technical character. I am not prepared J 9 17 
to hold that the present case is without the scope of satish 
the order. No doubt the argument may be with 
strictness maintained that a personal decree cannot v . 
be obtained in any case where the whole of the pro. Mercantile 
perty directed to be sold has not been sold for what- India. Ld. 
soever cause may be. But such a rigid interpretation W00DK0FFE 
of the section would lead to manifest absurdity and J. 
injustice. Thus, as was put in the argument, if, after 
a decree directing the sale of land and a house, the 
latter should be burnt so that it could not be sold, in 
such a case on the argument of the appellant no 
personal decree could be got because, as a foundation H 

for it, the whole mortgaged property, namely, land 
and house directed to be sold, could not be sold. We 
must look at this matter rationally and with reference 
to the reason of the rule, namely, that the personal 
liability will only be enforced where there is a defi- 
ciency after the sale of all the mortgaged property 
available for sale at the date of sale. In other words, 
the personal liability must not be improperly in- 
creased. I cannot say that the conclusion at which 
the learned Judge has arrived is erroneous, and I agree 
that the appeal should be dismissed with costs. 

o. M. 

Appeal dism issed . 

Attorneys for the appellant : Leslie 4' Hinds. 

Attorneys for the respondents : Satiderson 4* Co., 

G. C. Chunder $ Co.; Hem Chunder Bmerjee. 
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APPELLATE CRIMINAL 


Before Teunon and Richardson JJ. 


AKHOY KUMAR MOOKERJEE 


EMPEROR 


f a person accused of an offe: 

therein , but separately tried - 
'itness against himself on h 
'IS 72) ss. US , 132- 
'e Code (Act V 


lcG , as witness against 
Admissibility of the 
■s f ub sequent trial — 
Oaths Act (X of 1873) s. 5— 
of IS 98) s. 342 (4)/ 

ion 5 of the Oaths Act (X of 3873) and section 342 (4) of the 
1 Procedur e Code apply only to the accused actually under trial at 
ie '. Sli <5h _ Person cannot, therefore, be sworn as a witness, and no 
jointly tried is a competent witness for, or against, the co-accused, 
when accused persons are tried separately, each one, though impli- 
the same offence, is a competent witness at the trial of the other, 
v. Narayan Sundar (1) and Empress v. Durant (2) followed. 

' Singh v ' Em P<>ror( 3) and Amrita Lai Razra v. Emperor (4) 

n-Empress v. Mona Puna (5), Subrahmania Ayyar v. King-Emperor 
Queen-Empress v. Hussein Haji (7) referred to. 

-mous deposition is admissible against the witness on his subsequent 
ess he has brought himself within the protection of the proviso to 
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Bhusan, Kedarnath Burman, received six Government 1917 
currency notes, of Rs. 1,000 each, from Raj Kumar A ~ y 
Mookerjee. At about 8 P.M. of tlie same day, Surendra Kdmab 
Rath was passing through Kantapooker on his way v . 
home when he was waylaid by three men and robbed Emperob - 
of the money. He informed the police who commu- 
nicated with the Paper Currency Office. On the 26th 
January, Sheo Pershad Chatterjee, a clerk in the 
Currency Qffice, presented two of the stolen notes for 
encashment and was arrested. On information given 
by him, the present appellant was also arrested. They 
w r ere put on trial before Mr. Keays, Second Presidency 
Magistrate, and separate trials were directed to be 
held. The case of Sheo Pershad was first taken up, 
and the appellant was examined as a prosecution 
witness. Sheo Pershad was convicted by the Magis- 
trate, but acquitted by the High Court. 

The appellant was then tried before Moulvi Abdus 
Salam, Third Presidency Magistrate, on a charge, in 
the alternative, under s. 411 or 414 of the Penal 
Code. Sheo Pershad was examined by the prosecution 
at the trial, and stated that he had received the two 
notes from the appellant to be cashed, and the previous 
deposition of the appellant containing an admission to 
the same effect was admitted in evidence against 
him. He was convicted under t tie above sections, in 
the alternative, and sentenced to one year’s rigorous 
imprisonment, on the 27th July. He now appealed 
to the High Court. 

Babu Manmatha Nath Mookerjee, for the appellant- 

The Deputy Legal Remembrancer (Mr. Orr), for 
the Crown. 

Cur. adv. vult. 

Teunon and Richardson JJ. The appellant, 

Akhoy Kumar Mookerjee, alias Bhut Nath Mookerjee’ 


\ 
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1917 h;ts been convicted by the Third Presidency Magistrate 
Akhoy Abdus Salani, in the alternative, under section 411 
Mookebjee or section 414 of the Penal Code, and sentenced to 
V. rigorous imprisonment for one year. 

r£k e cage re j ateg to two c nrrency notes of Rs. 1,000, 
each, which were undoubtedly stolen on the 22nd 
January, 1917, and subsequently, on the 26th January, 
presented for encashment at the Paper Currency Office, 7 
by Sheo Pershad Chatterjee, a clerk of .that office'. 
Sheo Pershad’s arrest led to the arrest of the appell- 
ant. The police placed the two men for trial before 
Mr. Keays, the Second Presidency Magistrate. Mr. 
Keays, as he was at liberty to do, directed that they 
should be tried separately. Sheo Pershad’s case was 
taken first, and at his trial the appellant was put in 
the witness-box and gave evidence. In the result, 
Sheo Pershad was convicted, but the conviction 
was subsequently set aside by this Court. Now the 
appellant has been tried, and his deposition in Sheo 
Pershad s case has been used as evidence against 
himself. His learned pleader, Mr. Manmatha Nath 
Mookerjee has urged on his behalf that the deposition 
is inadmissible mainly on the ground that the 
appellant was not a competent witness for or 
against Sheo Pershad. 

The general rule on the subject of the competency 
of witnesses is contained in section 118 of the 
Evidence Act : 

“All persons shall be competent to testify unless 
the Court considers that they are prevented from 
understanding the questions put to them, or from 
giving rational answers to those questions, by tender 
years, extreme old age, disease, whether of body or 
mind, or any other cause of the same kind.” 

The Evidence Act is silent as to accused persons, 
but section 5 of the Indian Oaths Act (Act X of 1873) 
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provides that “ Nothing herein contained shall render 
it lawful to administer, in a criminal proceeding, 
an oath or affirmation to the accused person,” and 
clause ( 4 ) of section 342 of the Criminal Procedure 
Code similarly provides that “ No oath shall be 
administered to the accused.” It is undisputed, there- 
fore, that an accused person actually under trial can- 
not be sworn as a witness, and that if two or more 
persons are being jointly tried, none of thepi is a 
competent witness for or against the others. But in 
our opinion this exception to the general rule goes 
no further, and has no application to an accused 
person who is not at the time under trial. Accord- 
ingly when two persons, though they may be accused 
of complicity in the same offence, are tried separately, 
each is a competent witness at the trial of the other. 

We are disposed to regard the law as settled in 
this sense, and it is only in deference to the argu- 
ments addressed to us that -we go further into the 
matter. 

It is hardly contested that the provision in the 
Criminal Procedure Code, regard being had to its 
context, applies only to the accused actually under 
trial, and it appears to us that the language of the 
Oaths Act is capable of, and should receive, a like 
interpretation. The accused person in a criminal 
proceeding is the accused who is the subject of chat 
particular proceeding. 

This view is in accord with English practice : 
Stephen’s “Digest of the Law of Evidence,” Article 
108: Archbold’s Criminal Pleading, Evidence and 
Practice, 23rd edition, page 394 note. In India the 
law was laid down as we have stated it so long ago 
as the year 1868 by Couch C.J. and Newton J. in 
It eg. v. Naraycm Sundar (1). It is true that the Oaths 
(1) (1868) 5 Bom. H. C. R. 1. 
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Act lmd not then been passed, but section 204 of the 
first Criminal Procedure Code (Act XXV of 1861) was 
to the same effect as the corresponding provision in 
the present Code to which we have referred. It may 
be that some difficulty has since been caused in this 
connection by certain decisions relating to illegal or 
irregular pardons. The earlier cases are referred to, 
and distinguished or explained in Queen-Empress 
v. Mona Puna (1). In these and other cases the true 
question appeal’s to be whether several persons having 
been placed on their trial together, the proceedings 
as against one of them have come to an end so as to 
remove the impediment to his being examined as a 
witness for or against the others: see Subrahmania 
Ayyar v. King-Emperor (2) per Arnold C.J., and 
Queen-Empress v. Hussein Haji (3). On this question, 
as it has arisen in particular cases or in particular 
circumstances, there may have been some conflict of 
opinion and the decisions may not be entirely reconcil- 
able. Possibly, too, traces may be found of some 
confusion between the competency of a person as a 
witness and the admissibility of any evidence such 
person may have to give. However that may be, in 
the case before us the appellant and Sheo Pershad 
were never on their trial together. Sheo Pershad was 
tried separately. In such a case the rule applicable is 
that laid down in Reg. v. Narayan Sunday ( 4). already 
cited, and again in Empress v. Durant (5). The latter 
case, which was decided by Candy J., upon the present 
Code, is clearly in point. Full reasons for the decision, 
with which we generally concur, will be found in the 
judgment of the learned Judge, and if the decision was 
not actually approved and adopted by this Court in 

(1) (1892) I. L. K. 16 Bom. 661. (3) (1900) I. L. R. 25 Bom. 422. 

(2) (1901) I. L.R. 25 Mad. 61, 67. (4) (1868) 5 Bom. H. C. R. 1. 

(5) (1898) I. L. R, 23 Bom. 213. 
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Banu Singh v. Emperor (lj, it was certainly not 
dissented from. In fact at page 1357 of the report, the 
learned Judges (Mitra and Holm wood JJ.), say this : — 

“ The law, however, is well settled . . . that an 

accomplice, if he is not an accused under trial in the 
same case, is a competent witness, and may, as any 
other witness, be examined on oath.” 

That expression of opinion, even if it be nothing 
more, certainly supports our conclusion that the 
appellant was a competent witness at the trial of Sheo 
Pershad, a conclusion which is also supported by the 
observations of another Bench of this Court in Amrita 
Lai Hazra v. Emperor (2). 

Wo may mention that, as the cases show, it may 
often be to the advantage of the accused actually 
under trial that a person alleged to be an accomplice 
should be put into the witness-box. 

It was next argued that if the appellant was a 
competent witness at Sheo Pershad’s trial, the evidence 
he gave was not admissible against himself at his own 
trial. It was not suggested that the appellant had 
brought himself within the protection afforded to 
witnesses by the proviso to section 132 Of the Evi- 
dence Act. His evidence ‘was voluntarily given. 
Reference was, however, made to certain observations 
in King-Emperor v. Nanda Gopal Boy (3). There 
were special facts in that case. Nanda Gopal and 
others were placed on their trial before a Presidency 
Magistrate. Nanda Gopal was discharged. The other 
accused were convicted and appealed to this Court. 
This Court before disposing of the appeal directed 
that Nanda Gopal should be examined as a witness. 
No question was raised as to his competency, and his 
evidence was duly taken by the Magistrate and sent . 

(1) (1906) I. L. R. 33 Calc. 1353. (2) (1915) I. L. B. 42 Calc. 957, 986. 

(3) (1916) 20 C. W. X. 1128, 1132. 
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was dismissed, aud the learned Judges at the same 


Akhoy 

Kumar 

Mookerjee 
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Emperor 


time issued a Rule upon Nanda G-opal to show cause 
why the case against him should not be further 
inquired into. The Rule was heard by the Chief 
Justice and Walmsley J., and in discharging the Rule 
the learned Chief Justice incidentally said that “ the 
evidence of Mr. N. G. Roy, given under the direction 
of the Court, could not be used against him if he were 
to be retried.” But the point was not decided and 
could not be decided at that stage. The Rule was 
discharged because it was considered unfair that the 
proceedings against Nanda Gopal should be revived 
upon the strength of statements made by him in the 
witness-box, in the course of an examination directed 
by this Court. The ground taken was quite independ- 
ent of the further question whether those statements 
would or would not have been admissible against him 
supposing he were retried. Section 132 of the Evi- 
dence Act was not referred to, and, apart from that, 
the case is distinguishable from the present upon 
the facts. The case of an accused person who is 
discharged and then gives evidence and against whom 
an order for further inquiry is then made, may be 
subject to considerations which are not applicable to 
the present case. Upon that question we need express 
no opinion. In the present case we are unable to say 
that the Magistrate committed any error of law by 
admitting the appellant’s deposition at Sheo Pershad’s 
trial as evidence against him at his own trial. 

It was lastly argued that the Magistrate could not 
properly find on the materials before him that the 
appellant “ knew or had reason to believe ” that the 
were stolen property. Reference was made 


mere 
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carelessness or suspicion might not amount to criminal 
knowledge though the question might be one of degree. 
But in the present case the accused admits a dishonest 
mind. He says : “ I did not know that the notes were 
stolen : I thought they were forged.” There is nothing 
in the notes themselves to suggest that they were 
forged. We are of opinion that the evidence, includ- 
ing the statements of the appellant himself and the 
letter which he placed in his sistei'‘s custody, afford 
ample warrant for the finding that he knew or in fact 
believed that the notes had been stolen. 

For the reasons given, this appeal must be dis- 
missed. The appellant, if on bail, must surrender and 
undergo the remainder of his sentence. 


1917 

Akhoy 

Kumar 

Mookkrjeb 

v. 

Emperor. 


E. H. M. 


Appeal dismissed. 


CRIMINAL REVISION. 


Before Richardson and Beachcroft JJ. 

MANHARI CHOWDHURI 

v. 

EMPERO R.* 


1917 


Nov. 28. 


Autrefois Acquit — Trial for theft and receiving stolen property charged in 
the alternative — Acquittal hy the High Court — Subsequent trial under 
s. 54 A of the Calc tta Police Act {Ben g. IV of 1S66) relating to the 
same act or series of ads — Actor possession punishable under s. S4A 
whether an offence — Criminal Procedure Code ( Act l 7 of 1898), 
ss. 4 (2) (o), 236, 237 and 403 ( 1 ). 

Under s. 403 ( 1 ) of the Criminal Procedure Code an acquittal of 
offences under s. 380 and s. 411 of the Penal Code, charged in the alterna- 
tive, bars a subsequent trial for an offence under s. 54 A of the Calcutta 

° Criminal Revision, No. 1109 of 1917, against the order of K. B. Dae 
Gupta, 4th Presidency Magistrate of Calcutta, dated Sep. 21, 1917. 
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Police Act (Beng. IV of 1866) in respect of the same act, or series of 
acts which formed the subject of the previous trial ; the case falling within 
Illustration (a) of s. 236 and the Illustration attached to s. 237 of the 
Criminal Procedure Code. 

Queen-Empress v. Croft (1) distinguished. 

An act or possession punishable under s. 54 A of tbe Calcutta Police 
Act is an “ offence ” within s. 4 (!) (o) of the Code. 

The petitioner was a dealer in jute carrying on 
■business at 115, Beniatola Street, in the town of 
Calcutta. One Jitaiul Marwari had a jute godown 
at No. 141, Darmahata Street in charge of a sircar, 
On the 20th April, 1017, the latter was alleged to have 
locked the godown and gone away. Next morning 
when the room was opened, it was discovered that there 
was some shortage of the jute stored there. Jitrnul 
informed the police and went with them to the peti- 
tioner’s godown. On search, eighty-three drums and 
two half bales of jute were found inside together with 
some gunny labels bearing certain marks. Two 
similar labels v/ere discovered in a lane near a latrine 
of the building in which the petitioner’s godown was 
situated. The complainant identified the jute and the 
labels as his. The petitioner was accordingly put on 
trial before Abdus Salam, the Third Presidency Magis- 
trate, on charges in the alternative under ss. 380 and 
411 of the Penal Code. He was convicted, on the 
28th June, and sentenced to six months’ rigorous im- 
prisonment. The High Court, however, acquitted the 
petitioner, on 8th August, and directed the jute to 
be, restored to him. He, thereupon, applied to the 
Magistrate who ordered the police to return the jute 
to him. On the 22nd August, he went to the Jora- 
bagan thana where the same had been kept, took 
delivery and loaded them in five carts. As he was, 
taking the carts away the police arrested him and 


(1) (1895) I. L. R. 23 Calc. 174. 
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recovered possession of the jute. He was placed before 1917 
K. B. Das Gupta, the Fourth Presidency Magistrate, manham 
who overruled his plea of autrefoiq acquit, on the Chowdhtjri 
21st September, and proceeded with the trial. He emperor 
thereupon obtained the present Rule from the High 
Court. 

Babu Probodh Chandra Chatter jee, for the peti- 
tioner. 

The Deputy Legal Remembrancer (. Mr . Orr ). for 
the Crown. 

Richardson and Beachcroft JJ. This Rule 
was issued on the Chief Presidency Magistrate to 
show cause why certain proceedings taken against 
the petitioner under section 54 A of the Calcutta 
Police Act should not be quashed. The petitioner 
is a dealer in jute carrying on business at 115, Benia- 
tola Street, Calcutta. It appears that he was found 
in possession of certain bales and half bales of jute. 

With reference to that jute he was placed on his trial 
before a Presidency Magistrate on charges framed in 
the alternative under sections 380 and 411 of the 
Indian Penal Code. He was convicted by the learned 
Magistrate in the alternative on those charges. He 
then moved this Court which set aside the conviction 
and directed that the jute which was the subject 
matter of the charge, should be returned to him. 
Apparently he was removing this jute in live carts 
from the thana, where it had been stored, when he 
* was again arrested, the jute being again seized, in 

order that the present proceedings might be taken 
against him under section 54 A of the Calcutta Police 
Act. That section runs as follows : “ Whoever has 
in his possession, or conveys in any manner, or offers 
for sale or pawn anything which there is reason to 
believe to have been stolen or fraudulently obtained, 
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]917 sha]1 ’ if he fe’ls to account for such possession or act 
Manhari to the satisfaction of the Magistrate, be liable to fine, 
Chowdhuri etc;, etc.” The point taken before us on the petitioner’s 
Emperor, behalf is .that, having been acquitted of the charges 
made against him at the previous trial, he cannot 
now be tried again for the offence created by section 
o4A which I have read. There is no doubt that the 
act or possession made punishable by section 54A is 
an offence within the definition in the Criminal Pro- 
cedure Code by which “offence” includes any act 
made punishable by any law for the time being in 
force. Section 403 of the Code of Criminal Procedure 
enacts in its first paragraph that “a person who has 
once been tried by a Court of competent jurisdiction 
for an offence and convicted or acquitted of such 
offence, shall, while such conviction or acquittal 
remains in force, not be liable to be tried again for the 
same offence, nor on the same facts for any other 
'offence for which a different charge from the one 
made against him might have been made under section 

236, or for which he might have been convicted under 
section 237."’ The question here is whether the peti- 
tioner is now to be tried on the same facts for an 
offence with which he might have been charged at 
the previous trial under section 236, or of which he 
might have been convicted at that trial under section 

237. Section 236 provides that “ If a single act or 
series of acts is of such a nature that it is doubtful 
which of several offences the facts which can be 
proved will constitute, the accused may be charged 
with having committed all or any of such offences, 
and any number of such charges may be tried at once ; 
or he may be charged in the alternative with having 
committed some one of the said offences.” For the 
present purpose section 237 carries the matter no 
further, and need not be more particularly referred 
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to. It is not disputed that the present proceedings 1917 
relate to the same act or series of acts which were the manhari 
subject of the iirevious trial. Mr. Orr, who has ap- Chowdhvri 
peared for the Crown, does not deny that all the Emperor. 
evidence which was relevant at the previous trial 
would be relevant on the present charge. The trial, 
in other words, will take place on the same facts, and 
it is not suggested that there are any additional 
facts to be placed before the Court. In that state of 
things we can see no reason why the accused should 
not have been charged at the previous trial, under the 
provisions of section 236, with the offence for which 
he is now being prosecuted. As I have stated, the 
present proceedings relate to the same act or series of 
acts to which the previous trial related, and it appears 
to us that before that trial it might have been said, in 
the terms of section 236, that it was doubtful whether 
the facts which could be proved would constitute 
theft, or receiving stolen property or an offence under 
section 54A of the Calcutta Police Act. If that be so, 
the case clearly falls within Illustration (a) of section 
236 and the Illustration attached to section 237. 

Reference was made in the course of the argu- 
ment to the case of Queen- Empress v. Croft (1). In 
our opinion that case is clearly distinguishable. The 
offences there in question were separate and distinct 
offences which were separately triable and punish- 
able. It seems to us that the petitioner in the 
present case is about to be tried a second time on the 
* same facts for an offence cognate to, or involved in, 
the offences with which he was previously charged. 

It is not suggested that if the previous conviction and 
sentence had been upheld by this Court, the peti- 
tioner could now be punished a second time under 
section 54A. The proceedings, therefore, come within 

r 


(1) (1895) I. L. E. 23 Calc. 174. 
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the prohibition contained in section 403 of the Criminal 
Procedure Code. In that view o! the matter, the 
Rule must be made absolute and the proceedings 
quashed ; and we direct accordingly. 

With regard to the jute, we direct that it be re- 
delivered to the petitioner. 


E. H. M 


Rule absolute . 


P ■!; 
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(AND ANOTHER APPEAL CONSOLIDATED). 



| [ON APPEAL FROM THE HIGH COURT AT FORT WJLUAM 3N BENGAL.] ; 

; 


Hindu law — Joint family — Mitakshara law — Managing member blending 

j 

1 

accounts of self acquired property and joint property — Mutual exchanges 

' 


| on u deorh ” partition of joint property for self-acquired property — j 

Deeds of gift of joint ancestral property set aside. 

■ if 1 y%i 

■iiiiv ’ m 


Three brothers were members of a Mitakshara joint family, D being 



the managing member and guardian of K who was a minor. The family 



property consisted partly of joint property, and partly of property which 
came to them from the estate of a deceased brother. Only one account 



book was kept for the joint shares of the latter property, and that system 
of book-keeping which began in October, 1878, was continued till February, 

; 


1880, when K came of age. No separate book was thereafter kept by or 
for D in respect of the property which bad come to them from their 
> brother’s estate ; but there was one account for all D’s receipts from all 

I sources whether it was income from the joint family property, or from 

1 that which had been acquired from the brother’s estate, or any other sort 



It of revenue, and similarly for all his expenditure of whatsoever kind. 

Further, on u a deorh ” partition, that is, an actual partition of tie several 
properties constituting their estates, mutual exchanges were made whereby 

D gave up his share in some ancestral family property for the share of K 
in the property acquired from the brother’s estate. In a suit by D's son 
and grandsons (the appellants) after the death of D to set aside deeds of 

1 


| « gift made by D in favour of the respondents, on the ground that they had 



I been made out of the joint ancestral property, and were therefore invalid: — 

Held (reversing the decision of the High Court), that the property 
| coming from the brother s estate to the members of the family 7 as collateral 

jt -j 


| * Present : Lord Buckmaster, Sir John Edge, Sir Walter Philli- 



1 more, Bart., and Sir Lawrence Jenkins. 
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heirs was self-acquired property ; that by blendiug that property with the 
joint -property in the accounts, and by the mutual exchanges made on the 
partition, D had thrown it into the common stock, and thereby converted 
it into ancestral family estate. All the properties purporting to be conveyed 
to the respondents by the deeds of gift were joint family properties over 
which D had no power of disposition, and the appellants were entitled to 
recover them. 

Suraj Narain v. Raian Lal (1) followed. 

Two consolidated appeals (14 and 15 of 1917) from' 
a judgment and three decrees (2nd June 1913) of the 
High Court at Calcutta, which mainly reversed a 
judgment and two decrees (8th April 1909) of the 
Court of the Subordinate Judge, Gaya. 

The plaintiffs were the appellants to His Majesty 
in Council. 

The main dispute was as to the validity of two 
deeds of gift executed by one Drigpal, deceased, in 
favour of the Musammat respondents. 

Drigpal was the father of the first appellant, and 
the grandfather of the second, third, and fourth 
appellants, the family was admittedly governed by 
tbe Mitakshara law, and at the date of the gifts (27th 
May 1905) Drigpal and the appellants were joint. If 
the subject matter of the gifts was joint property, 
as presumably it would be and as the appellants 
contended it was, the gifts were clearly invalid ; but 
the respondents’ case was that it was self-acquired 
and not joint. 

Tor the purpose of this report, the facts of the 
case are sufficiently stated in the judgment of their 
Lordships of the Judicial Committee. 

The appellants’ contention was that the property 
was joint for two reasons : (a) because it bad been 
acquired by means of the family funds, (6) even if it 
was wholly self-acquired, Drigpal as manager of the 

(1) (1917) I. L. K. 40 All. 159 ; L. E. 44 I. A. 201. 
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joint family dealt with it in such a manner as to throw 
it into the common stock of the joint family. 

The appellants succeeded on both these points 
before the Subordinate Judge ; and they failed on both 
points in the High Court (Chitty and Tennon JJ ). 

On this appeal, which was heard ex parte , 

DeGruyther, K.G . , and Sir William Garth , for 
the appellants, contended that Din Dayal’s properties 
were not collaterally inherited by the three brothers, 
but were acquired for valuable consideration in pursu- 
ance of a family arrangement and as joint property. 
On a proper construction of the documents executed 
on 3rd April 1878, and on the evidence in the case, the 
properties in suit came to the three brothers as joint 
family property of the three branches of which they 
were respectively kartas. In any case Drigpal’s share 
of the consideration was paid out of joint funds, and 
his share of the properties was, therefore, acquired for 
the benefit of, and became the property of the joint 
family of which he was the karta and trustee. Even 
if Drigpal’s share of the properties was originally 
self-acquired, the evidence showed that he subse- 
quently amalgamated it with the joint properties and 
threw it into the common stock. The properties in 
suit other than those admittedly forming part of 
Drigpal’s estate must be presumed to be joint in the 
absence of evidence to the contrary ; and in any case 
the evidence showed that they were acquired from 
joint funds [Sir Laivrence Jenkins. The only ques- 
tion is whether Drigpal obtained the property by 
purchase or by inheritance.] That is so. Reference 
was made to Lai Bahadur v. Kanhaiya Lai (1) and 
Suraj Narain v. Batan Lai (2). 

(1) (1907) I. L.R. 29 All. 244, 255; (2) (1917) I. L- R. 40 All. 159. 

L. R. 34 I. A. 65, 70, L. R. 44 I. A. 201. 
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The judgment of their Lordships was delivered by 

Sir Walter Phillimore, Bart. The suits to which 
tLese consolidated appeals relate concern the validity 
and effect of two deeds of gift made by one Drigpal 
Lai, deceased, the father of the first plaintiff and 
appellant, and grandfather of the other plaintiffs and 
appellants, in favour of two concubines and the 
daughter of one of them. 

The son asserts that he and his father were joint 
members of a Hindu family, and that the properties 
to which the gifts relate were part of the joint family 
estate. This is the question to be determined in the 
suit. 

Some of the properties in question came to Drigpal 
from the estate of his brother, Din Dayal, and others 
were acquired by the use of the revenues of Din 
Dayal’s estate; and the first matter to be enquired 
into is whether the property which came to Drigpal 
from Din Dayal’s estate was self-acquired property or 
came to him as part of the joint family estate. 

The circumstances in which it was acquired are as 
follows : — 

Drigpal and Din Dayal were two of five brothers 
who were at one time all members of a joint Hindu 
family. Din Dayal was adopted by his uncle and went 
out of the family. Another brother died without male 
issue. This left Duli Cliand, Drigpal, and Kanhaya. 

These three brothers separated in estate in the 
year 1876. 

Din Dayal died on the 8th March, 1878, leaving no 
issue, but leaving surviving him his widow, Rukmini, 
and two widows of his adoptive father. 

fhe succession to his estate if he died intestate 
would therefore be as follows : — 

The widow Rukmini would take for her life, 
giving maintenance to the other widows. These if' 
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they survived her, would take for their lives (it 5917 

matters not for this purpose in which order inter se), radhakant 

and then those who at the death of the survivors of Lal 

the three widows would be the male heirs would take Nazma 

the property. At the moment of Din Dayal’s death Begum. 

there would be the three brothers ; but it could not 
be foreseen who would be the male heirs when the 
succession ultimately devolved upon them. Din 
Dayal, though he made no legal will, expressed his 
last wishes as to the disposal of his estate, and they 
were, according to the recital in an ekrarnama, dated 
the 3rd April, 1878, and executed by the widow, to 
the following effect : — 

“ that after my death you ” (that is, Duli Chand and Drigpal) “ and 
Baba Kannaya Lali shall, as proprietors, enter upon possession of all my 
properties, movable and immovable, all mortgage and simple bonds, all 
decretal moneys, zarpeshgi moneys and Rliurna moneys, houses and money 
at Ramn a situated in Sahebgunge, zillah Gaya, and over every other kind 
of properties belonging to me ; that you shall allow my wife to remain 
during her lifetime in possession of my dwelling-house situated in Kasba *. 

Haswa . . . ; that you shall pay to her one-lakh of rupees in cash to 

defray the expenses of performing religious rites and pilgrimage, from 
your own pocket ; that you shall allow all money in cash and ornaments 
which are in the house at Haswa to remain in the possession of the 
Mussummat during her life ; that you shall pay her rupees ten thousand 
in cash annually, besides clothing and grains sufficient for her use ; that 
you shall pay to Mussummat Jado Koer and Dhupa Koer, the widows of 
Babu Murali Ram, who are my mothers, rupees 2,500 each annually in 
cash, besides clothing and grains sufficient for their use ; that you shall 
make a hiba or gift to Mussummat Rama Koer, daughter of Babu Girdhar 
Lal, my deceased brother, of 16 annas of mouzah Lodipur Jafra and 
Shaikhpara appertaining to Lot Lodhipur Jafra, 16 annas of mouzah 
Korigawan appertaining to Lot Sandha Manjhigawan .... and 
16 annas of mouzah Kumharwa Girzi Bandbanna appertaining to Lot 
Samaridih, etc, being 12 fealams known as mahal Ratni .... with 
all the dependencies and all the chucks of the mouzah aforesaid, situate 
in zillah Gaya ; that you shall pay rupees 1 } 300 in cash annually, and 
clothing and grains sufficient to meet her requirements, to Mussummat 
Annapurna Tawaif, provided that she dees not lose her chastity and 
character and continue in the Pardah ; that you shall make gift to 
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Baba Somar Rain of 16 annas of mouzati jatsari . . . ; and that 

^ou shall execute deeds in accordance with the above directions in favour 
of these persons.” 

All parties were desirous that these wishes should 
be carried into effect, and accordingly a series of 
documents were executed, the first being the ekrar- 
nama already mentioned whereby the widow purport- 
ed to dispose of all the property of her deceased hus- 
band in favour of the three brothers. 

Then there was a bond given by the brothers to 
the widow with a mortgage, to secure the payment 
of the lakh of rupees ; a covenant, with a charge on 
certain property, to pay to the father’s widows the 
stipulated annuities and maintenance ; a covenant with 
the concubine to pay her the agreed annuity and 
maintenance ; a deed of gift in favour of the adopted 
nephew; and a similar deed of gift in favour of the 
niece. 

The lakh of rupees was paid in two instalments 
within six months of the death, and the bond was 
dischaiged. I he money found to pay Rukmini by the 
three brothers came out of ancestral family property. 

The three brothers entered into possession of the 
estate, and paid the annuities and maintenance to the 
various ladies. The father’s widows died first, and 
then Rukmini in the course of the year 1882. 

The annual income of the property is said to 
have been rather more than half a lakh, so that the 
arrangement, as it turned out, was not such a bad 
bargain for Rukmini, and was advantageous to the 
father’s widows. For the concubine, niece, and adopt- 
ed nephew it was pure gain. 

It was contended on behalf of the defendants that 
the ohrarnama of the 3rd April, 1878, executed by 
Rukmini in favour or the three brothers was inopera- 
five to pass more than her life interest, and that the 
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brothers who survived her mast be deemed to have 
taken the property by inheritance, in which case, 
being an inheritance from a collateral, it would be 
self -acquired, and not to have taken it by purchase’ 
in which latter case it would be ancestral family 
property. 

That it was the. intention of the deed to pass the 
whole property is obvious. If Rukmini was only 
conveying her life interest, and if either of the 
father’s widows had survived her, the survivor’s estate 
would have been interposed before that of the 
brothers. Even if it be supposed that the father’s 
widows were so far parties to the transaction that 
they could not have claimed their life interest in the 
event of their surviving Rukmini, there was, as 


already observed, no certainty that the three brothers 
would have all survived Rukmini, so as to be the heirs 
at her death. Moreover, the gifts in favour of the 
adopted nephew and niece would have failed. 

It may be, however, that though this was the 
intention of the deed, its only legal operation would 
be the restricted one for which the defendants contend. 

A widow has only a limited power of disposition 
of the property. She can, however, alienate the estate 
in certain circumstances and under certain conditions. 
"Whether in the circumstances of this case she could 
effect a valid alienation is a matter of some difficulty. 
The Subordinate Judge thought that she could; the 
High Court held that she could not. 

Their Lordships are relieved from pronouncing 
upon this point of law, because they are of opi- 
nion that as regards the property which came from 
Drigpal the plaintiffs can succeed upon another 
ground. 

Assuming that the three brothers — and in parti- 
cular Drigpal— -acquired this property as collateral 
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heirs, and took it therefore as self-acquired property, 
Kadhakant it is well established that a member of a Hindu family 
L ». L ma - v convert his self-acquired property into ancestral 
Nazma family estate by throwing it into the common stock ; 

BEGDM ' an<4 is > in their Lordships’ opinion, that which 
happened in the present case. 

As already stated, Drigpal and his two brothers 
had made a partition of their joint family estate in 
1876. At the time of the death of Din Dayal and the 
accession of the three brothers to his property, Drigpal 
was acting as guardian of his younger brother 
Kanhaya. Accordingly one book was kept for their 
joint share of Din Dayal’s estate; and this system of 
book-keeping, which started on the 2nd October, 1878, 
was continued till the 11th February, 1880,’ when 
Kanhaya came of age. Thereafter no separate book 
was kept by or for Drigpal in respect of the property 
which had come to him from Din Dayal; but there 
was one account for all Drigpal’s receipts from all 
sources, whether it was income from joint family pro- 
perty, or from that which he had acquired ‘from Din 
Dayal, or any other source of revenue, and similarly 
for all his expenditure of whatever kind. 

Now his son, Radhakant Lai, the first plaintiff and 
appellant, had been born on the 31st May, 1877, and 
from that time forward there had been a joint family 
estate for him and his father. And, if the accounts 
from 1880 onwards are such as to show a blending of 
the properties, the ordinary inference to be drawn 
is that Drigpal had thrown the property which 

he had acquired from Din Dayal into the common 
stock. 

This matter lias come more than once before this 

Board and was the subject of decision in the cases of 

Ltd Bahadur v. Kanhaiya Lai (1) and Suraj Narain 
(1) (1907) I. L. R. 29 All. 244 ; L. R. 34 I. A. 65. 
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v. Ratan Lai (1), decided on tlie 30th January, 1917 
1917. Radhakant 

The Subordinate Judge held that Drigpal had amal- 
gamated the two properties, and the two grounds upon Nazma 
which his decision to this effect is supported by the BEGUir ‘ 
present appellants are : — 

First , the intermixtuie of and the blending of the 


receipts and payments in one account with those 
belonging to the ancestral family property ; 

And, secondly , that when Drigpal and his younger 
brother Kanhaya took the farther step of effecting 
what is called “a deorh partition,” that is, not merely 
a separation of interest, but an actual partition of the 
several properties constituting their estates, mutual 
exchanges were made whereby Drigpal gave up his 
share in some ancestral family property for Kanhaya’ s 
share in property which came from Din Dayal, and 
vice versd. 

The High Court took the opposite view. As to the 
argument drawn from tlie exchange, the judgment of 
the High Court is as follows : — 

“ The first point made was with regard to the deorh partition which 
took place between Drigpal Lai and Kanhaya Lai on tlie 8th May, 1881. 
It was argued that, on that partition, Din Dayal’s properties were 
exchanged for joint properties and vice versa, When, however, this point 
came to be investigated it appeared that there was no such general inter- 
change as the plaintiffs would have us believe. Only two possible instances 
were given us, and of these one is capable of an obvious explanation and 
the other is not fully proved. Tlie first instance was with regard to 
mouzahs Sikandarpur' and Asarhi. It is doubtless the case that mouzah 
Sikandarpnr was ancestral while mouzah Asarhi had come from Din Dayal. 
These mouzahs are contiguous and of equal value so far as one can tell 
from the jama. Tiiey both form part of malial Asarhi-Sikandarpur. At 
the partition it seems that Drigpal took 10 annas 8 pies of Sikandarpur, 
while Kanhaya Lai took 10 annas 8 pies of Asarhi, so that each brother 
got two-thirds of a separate village instead of a one-third share in the two • 
This clearly was a matter of convenience and cannot, we think, be regarded 

(1) (1917) I. L. B, 40 All. 159 ; L. B. 44 I. A. 201. 
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as evidence of amalgamation of properties ancestral and acquired from Din 
Dayal. Neither of these villages, it may be observed, forms part of the 
subject-matter of the present suit. 

“ Then it was said that for mouzah Piilich, touzi No. 204, and ancestral 
mouzah, two mouzahs, Nanand and Sonchari, which came from Din Dayal, 
were exchanged. For this the evidence is Exhibits 45 and 47, applica- 
tion made by Drigpal Lal, and Exhibit 64, an application made by Kanhaya 
Lal, for mutation of names. The exchange of these villages does not 
appear to have been very satisfactorily established from these two 
Exhibits. In the abcence of any boras or other reliable evidence as to 
the precise details of this partition, it would be impossible to draw the 
conclusion which the plaintiffs wish us to draw from the very meagre 
evidence with regard to these two exchanges.” 

It should be observed tliat the High Court agrees 
with the Subordinate Judge in respect of the exchange 
of Sikandarpur and Asarhi; and their Lordships are 
of opinion that the exchange of Piilich for the two 
mouzahs specified was satisfactorily proved by the 
documentary evidence. This evidence was further 
supplemented by the oral evidence of the witness 
Gajadhar Lal. Moreover, there was oral evidence 
uncontradicted from this witness and from Bheklii Lal, 
proving the exchange of two more villages. A more 
striking proof of the throwing together of the two 
properties into a common stock there could hardly 
be. 

Drigpal gives ancestral family property, and 
receives his brother’s share in property coming from 
Din Dayal. He gives Din Dayal property and receives 
his brother’s share of ancestral family property. 

There is not only one case which standing by 
itself could with difficulty be explained away ; but 
there are four instances. 

Turning now to the accounts, the Judges of the 
High Court agree that, from and after the “deorh 
partition ” in 1881, Drigpal’s accounts were undoubt- 
edly more or less mixed up. But they observe that 
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Drigpal had five tehbils or tills. The judgment then 
proceeds as follows : — ] 

u We have been taken through the accounts at great length by the 
learned counsel for the respondents, and we do not think that it is possible 
to draw any very definite conclusion from these accounts ; first , because a 
large number of the accounts which were kept by Drigpal or under his 
direction, relating to his estate, have not been produced; and, secondly , 
because the plaintiff Radhakant, who alone could speak with authority as 
to these accounts, and their precise object and nature, has not ventured to 
go into the box. All the papers which were in the possession of Drigpal 
at the time of his death have passed to Radhakant, and the fact that he has 
not produced so many of them must weigh very strongly against him. 
There is no one general or central account which shows that the whole of 
Drigpal’ a estate was dealt with as a unit. In particular, we may mention 
that with the exception o£ Exhibits 16 and 18 no books of account of: the 
mica mining business — -either the Selia books at the mines or the stock 
books — are forthcoming. None of the c Khazana haveli 1 or of the Calcutta 
books have been produced, nor have any books after 1308. In 1304 certain 
mouzahs acquired after the death of Din Dayal, and in 1310 certain of the 
Din Dayal villages, were set apart for the pocket expenses of Drigpal, and 
in 1309, it is said, a certain ancestral village was set apart for the pocket 
expenses of Radhakant. In respect of the village set apart for Drigpal, 
separate accounts were admittedly kept. None of these books have been 
produced. The tamasuki baliis dealing with bonds and money-lending 
business are not forthcoming, nor the books of the mail-cart business. The 
learned counsel for the respondents attempted to minimise the effect of this 
non-production of books ; but it is, in our opinion, a very serious matter. 
If all the books of Drigpal had been produced, it might have been possible 
to ascertain precisely how his accounts were kept and with what object.” 

The plaintiffs are said not to have produced the 
books of the general account already mentioned, which 
was begun on the 11th February, 1880. The hooks of 
the general account were produced to about the end of 
the year 1892. The explanation offered of the non- 
production of the later books is that after 1892 they 
were thought to be of no importance, because all the 
properties which Drigpal bought had been acquired 
by this time, and the only object of producing the 
.accounts after the first year or two. was to show that 
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these properties had been bought out of the common 
stock, and therefore formed part of it. 

This is not strictly accurate, for one property at 
least was bought after 1892. But once given that the 
account shows that' the properties had been blended, 
the later accounts are, for this purpose, immaterial. 
Properties once brought into a common stock cannot 
be taken out of it again. 

Then, as to the statement that “there is no one 
general or central account which shows that the whole 
of Drigpal’s estate was dealt with as a unit,” their 
Lordships cannot accept this as accurate. 

The account already so often mentioned purports 
to be a general account, into which all receipts and 
payments are brought. It might, perhaps, be said that 
it is only a cash-book and not a ledger. But it 
appears to be a similar book to that which was pro- 
duced to the Board in the case of Suraj yfarain v. 
Hat an Lal (1) as to which their Lordships observed : 
“It is not strictly an account book at all, but a book 
in which is recorded from day to day various pay- 
ments and receipts of money from different sources ” ; 
and from which their Lordships drew the inference 
in that case that the man who kept the account had 
“ so blended his own property with the joint property 
as to make the -whole joint property.” 

As to the non-production of the khazana haveli, 
their Lordships cannot see what assistance the pro- 
duction of these books, if, indeed, such are kept, would 
have been. 

No doubt the plaintiff, Radhakant, did not give 
evidence; but the men of business of the family did. 
And it does net appear that any point was made in 
cross-examination or in the conduct of the trial, that 

(1) (1917) I. L. R, 40 All. 159 ; L. R. 44 I. A. 201. 
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any material books had been kept back ; and no 
such idea seems to have occurred to the Subordinate 
Judge. 

There remains one piece , of evidence which makes 
in favour of the respondents, and that is furnished by 
the recitals in the two deeds which are attacked by 
the present suits. They are in similar terms and are 
as follows : — 
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“ My income from .ancestral properties was only 13,000 rupees, but 
subsequently I got tbe estates of Babu Girdhari Lal and Babu Din Dayai 
Lal, yielding an income of 29,000 rupees. After my separation from 
Babus Dulichand and Kanhayalal, I acquired lots of properties by my 
own labour and exertions and from my own fund, by means of trade, and 
tbe * ticca 1 (meaning a ticca lease of Dourchanch, whieh by making 
improvement now yields an income of 38,000 rupees). In this way I am 
now possessed of four kinds of properties, viz. — (1st) The ancestral 
properties ; (2nd) The estate of Babu Girdhari Lal ; (3rd) The estate 0 £ 

Babu Din Dayai Lal ; and (4th) The self-acquired properties ; with regard 
to which I have full powers of transfer.” 

The effect of these recitals, which were probably 
intended to make evidence, is somewhat weakened by 
the fact that in a deposition made in another suit, 

Drigpal stated that a property which he gave to a son 
by one of these concubines, named Sultan Bahadur, 
had been given with the consent of his lawful son, i 

the plaintiff Radhakant ; and this property came from 
Din Dayai. 

Their Lordships cannot attach sufficient counter- I 

vailing weight to these recitals to displace the strong 
evidence from the exchanges and the accounts ; and 
upon the whole, they come to the conclusion that, 
assuming that Diigpal acquired his share of the 
property of his brother Din Dayai as self-acquired 
property, he so dealt with it afterwards as to make it 
joint property with his ancestral family estate, of 
which family, the first plaintiff and, as they were f 

born, the other plaintiff were members. 
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1917 Turning now to the deeds of gift which are 

Radhakaxt attacked by the plaintiffs in the present suits, the 
Lal four properties purported to be conveyed to Mussum- 
Nazma mat Nasiban, which are the subject-matter of the 
Begum, second suit, were properties which form part of the 
estate of Din Dayal, and therefore could not be con- 
veyed away from the joint family estate. 

As to the properties purported to be conveyed to 
Mussummat Nazma Begum and her daughter, the 
matter is more complicated. There are thirteen pro- 
perties : two appear to have come from Din Dayal, the 
rest, appear to have been bought by Drigpal at various 
times after Din Dayal’s death. 

Drigpal had a nucleus of joint family property, 
the income of which was nearly half a lakh. He 
carried on for some years a business of extracting and 
selling mica, as he says in the recitals in the deeds of 
gift ; and he also claims to have carried on a profitable 
mail-cart business. 

It was suggested for the respondents and accepted 
by the High Court that the profits of these two 
businesses and the properties purchased with them 
might be considered self-acquired. But in one ins- 
tance certainly the land from which the mica was 
extracted was ancestral family property. It appears 
also from some of the books which have been pro- 
duced that the moneys paid for wages and other 
expenses of winning the mica were supplied out of 
the general income of Drigpal, and that the profits 
were— as the Subordinate Judge has found— devoted 
to the general maintenance of the family and the 
education of the son Radhakant. From whatever 
source some of the lands from which the mica was 
gotten may have been acquired, the mica business 
was dealt with as part of the joint family pro- 
perty. 
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As to the mail-cart business, it was doubtful 
whether there were any profits ; and the receipts and 
payments in connection with it were ail brought into 
the one general account. 

The final result, therefore, is that, all the properties 
purporting to be conveyed to the respondents were 
joint family property of which Drigpal could not 
so dispose, and that the plaintiffs and appellants are 
entitled to recover them from the respondents, that is> 
the two concubines, and the daughter of the one, and 
the mortgagees. 

It is right to say that their Lordships were in- 
formed by counsel at the Bar that so far as the deeds of 
gift purported to pass personal property, they are not 
to be deemed to be attacked in the present suits, and 
that the recovery is to be limited to the lands. 

The Subordinate Judge only gave a judgment in 
respect of five-sixths of the property, taking it that, 
at the time of Drigpal’s death, there were six members 
of the family, namely, Drigpal himself, Radhakant, 
and the latter’s four sons, and being of opinion that 
Drigpal had therefore one-sixth share in the properties 
which he could pass by the deeds of gift. 

This, however, is an error. Drigpal had no sepa- 
rate sixth share. The whole property belonged to the 
one Hindu family, and accrued upon his death to the 
surviving members. 

The plaintiffs appealed in respect of this matter to 
the High Court, and their Lordships are of opinion 
that their appeal should have been allowed. 

Their Lordships will, therefore, humbly advise His 
Majesty that these appeals should be allowed ; that the 
judgment of the High Court should be reversed ; that 
the judgment of the Subordinate Judge should be 
varied by declaring that the plaintiffs have right to 
the whole, and should get possession of the whole of 
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tlie landed properties covered by the two deeds of gift, 
instead of five-sixths only, and that it, so varied, 
should be restored ; and that the plaintiffs should have 
their costs in the High Court, and on appeal to His 
Majesty in Council. 

The judgment of the Subordinate Judge decreeing 
that each party should bear his own costs of the pro- 
ceedings before him should be allowed to stand. 

J. V. W. Appeals allowed. 

Solicitors for the appellants : Heath $ Hamilton . 

Solicitor for the respondent : Edward Dalgado. 


PRIVY COUNCIL. 


GANG A PERSHAD SINGH 

v. 

ISHRI PERSHAD SINGH. 

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Mortgage — Transfer of Property Act {IV of 1SS2 ), $. 9 — Execution of 
mortgage by pardanashin lady ) attestation of — Requirements as to iden- 
tity of executant and aft td witnesses seeing actual execution of deed — 
Acknowledgment of he" signature by executant. 

On a question whether a mortgage sued upon had been properly attest- 
ed under the provisions of section 59 of the Transfer of Property Act (IV 
of 1882), the evidence showed that the attesting witnesses had not, though 
present, seen the executant (a pardanashin lady) sign the deed, but had 
subsequently to the execution received from her son, who had been with 

* Present : Viscount Haldane, Sir John Edge, Mr. Ameer Ali and 
Sir Walter Piiillimore, Bart. 
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her on the other side of: the par dak, an acknowledgment that the signature 
on the deed had been made by his mother : — 

Held (reversing the judgment of the High Court), that the requirements 
of section 59 had not been complied with, and the deed was, therefore, 
invalid as a mortgage. 

Shamu Patter v. Abdul Kadir Ravuthan (1) and Padarath ffalwai v. 
Ram Nain Upadhia (2) distinguished. 

Appeal 61 of 1913 from a judgment and decree 
(August 12tli, 1909) of the High Court at Calcutta, 
which reversed a decree (31st May, 1907) of the Subor- 
dinate Judge of Darblianga. 

The fourth defendant was the appellant to His 
Majesty in Council. 

For the purpose of this report the facts are suffi- 
ciently stated in the judgment of the Judicial Com- 
mittee. The suit which gave rise to the appeal was 
brought to enforce a mortgage bond dated 23rd August 
1893. The only question material to this report was 
whether the bond had been duly “attested” as 
required by section 59 of the Transfer of Property Act 
(IV of 1882). This precise point was not raised on the 
pleadings but arose incidentally in connection with an 
issue that the suit was barred by limitation. As to 
that the Subordinate Judge said, “ The time for repay- 
ment of the debt was stipulated to be within six 
months from the date of the bond. The time of six 
months so fixed ended on 23rd February, 1894, and 
from that date the period of limitation must have 
begun to run. To enforce the mortgage-charge created 
under the limitation was twelve years from the due 
date, and to obtain a personal decree for a money-debt 
under the'bond the limitation was six years from that 
date. The suit on the bond was instituted on 23rd 
February, 1906, that is to say, after a lapse of six years 
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(1) (1912) I. L. R. 35 Mad. 607 ; 
# L. R. 39 T. A. 35. 


(2) (1915) I. L. R. 37 AIL 474 ; 
L. R. 42 I. A. 163. 


750 


INDIAN LAW REPORTS. [VOL. XLY. 


1918 

Gang a 
Pershad 
Singh 

v. 

ISHBI 

Pershad 

Singh. 


from the due date, and within twelve years from it. 
It is evidently clear, therefore, that if the bond was 
not valid as creating a mortgage charge the entire suit 
of the plaintiffs would be barred by limitation. The 
question, therefore, arises whether the bond in suit 
can operate as a mortgage-bond. The defendant No. 4 
(Rai Ganga Pershad Singh) contends under section 59 
of the Transfer of Property Act, that “ the execution of 
the bond not having been duly attested as required 
by that section it cannot operate as a mortgage 
bond.” 

And the Subordinate Judge went on to hold that 
on the evidence the document sued on had not been 
duly attested, and for that reason was inoperative as 
a mortgage. He accordingly dismissed the suit. 

An appeal to the High Court was heard by H. L. 
Stephen and Digambar Chatterjee JJ., who revers- 
ed the decision of the Subordinate Judge and held 
that the execution of the bond had been “ duly attest- 
ed ” under section 59 of the Transfer of Property Act. 
On this point they said in their judgment, “ The facts 
seem to be that the attesting witnesses were on one 
side of the pardah when the deed was executed, and 
the executant on the other. Her son, Balmukund, 
seems to have taken the deed behind the pardah and 
to have come back with it signed. It has not been 
suggested that Mussummat Sharbat did not in fact 
sign the deed. On these facts we cannot hold that the 
'deed was not attested, merely because the witnesses 
did not see the executant sign. The case seems very 
similar to that of Harmongal Nciram Singh v. Ganaur 
Singh (1), so far as the facts are disclosed in the 
judgment of Brett J., except indeed that there was 
then specific evidence of a witness who saw the lady 
sign. Here there is none, but it is impossible to 
(1) (1907) 13 C. W. N. 40. 
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j doubt that the attesting witnesses were satisfied by 

| Balmukund that the deed was signed by his mother. 

1 On appeal, the judgment of Brett J. was upheld on the 

j ground that there was no evidence that the attesting 

! witnesses did not see the executant ; but Brett J.’s 

judgment seems to have been passed on the assump- 
tion that they did not. Whatever may be the correct 
view to be taken of this decision, we must hold 
f that there was due attestation in this case. To hold 

otherwise would be to upset what we believe is a 
i frequent practice in cases of the execution of deeds by 

pardanashin ladies, and in many cases to make 
attestation of their signatures almost impossible.” 

The High Court, accordingly, allowed the appeal 
; and gave the plaintiffs a decree. 


On this appeal, 

De Gruyther, K.C., Kenworthy Brown and H. N. 
Sen, for the appellant, contended that the alleged 
mortgage was not duly attested under the provisions 
of section 59 of the Transfer of Property Act, and was 
therefore invalid as a mortgage. No witness saw 
the lady sign the deed : and the requirements of 
section 59 not having been complied with, the case, 
it was submitted, was concluded by the decisions 
of the Board in which it was held that it was neces- 
sary that the attesting witnesses should see the 
executant put her signature to the document. Refer- 
ence was made to Shamu Patter v. Ah did Kadir 
Bavuthan (1), and Padarath Halwai v. Bam Nam 
Upadhia (2). The decision of the Subordinate Judge 
was therefore and had been wrongly reversed by the 
High Court. 


(1) (1912) I.L. R. 35 Mad. 607 



R. 39 I. A. 35. 



(2) (1915) I. L. R. 37 All, 474; 
L. R. 42 I. A. 163. 
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A. M. Dunne , K.C . , for the respondent. No issue 
on this precise point was raised, bat the question 
arose incidentally on a point of limitation, and the 
suit would be barred unless the document was a valid 
mortgage when the period of limitation would be 
extended from 6 to 12 years. There is evidence 
that the lady executed the deed and that the at- 
testing witnesses were present, but they were on 
one side of the pardah, and she was on the other. 
The case of Shamu Patter v. Abdul Kadir Ravuthan 
(1) decided that an attesting witness must be present 
and see the execution; in the present ease the wit- 
nesses were present and did not actually see the 
deed signed, but subsequently to the execution they 
received an ackowledgment of the deed having been 
duly signed by the proper executant. If that is not 
sufficient, the case should be remitted to India and an 
issue raised on the decision of which the present case 
might be brought within the case of Padarath 
Halwai v. Ram Nain Upadhia (2). There had been 
a change in the view taken of section 59 by the 
Courts and at the time the present case came up 
on appeal in India a case had come before the High 
Court in which it had been decided that it was not 
necessary an attesting witness should actually see 
a pardanashin lady sign the documen t. 

The appellant was not, called on to reply. 

The judgment of their Lordships was delivered by 

Viscount Haldane. This appeal arises out of a 
suit which was brought by one Ishri Pershad and 
others to enforce an instrument of mortgage, dated in 
1893, against the present appellants and others. The 
whole question before their Lordships turns, in the 

(!) (1912) I. L. U. 35 Mad. 607 ; (2) (1915) I. L. R. 37 All. 474 ; 

L. R. 39 l. A. 35. L. R. 42 I. A. 163. 
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first instance, upon the validity of the instrument of 
mortgage which is sought to be enforced. It is argued 
on behalf of the appellants that the mortgage was 
invalid because it was not executed in the manner 
rendered necessary by section 59 of the Transfer of 
Property Act, 1882. Section 59 enacts that : “ Where 
the principal money sum secured is 100 rupees or up- 
wards, a mortgage can be effected only by a registered 
instrument signed by the mortgagor, and attested by 
at least two witnesses.” Now the question is : What 
is meant by the word “attested”? In the present 
case, all that is proved is that the mortgage was exe- 
cuted under circumstances which their Lordships will 
state very shortly. It was granted by a lady called 
Mussummat Sharbat Koer, who was the guardian of 
her son Balmubund Das, and she executed the mort- 
gage on his behalf. She was a j pardanashin lady, and 
the account given by the respondents’ own witnesses 
of what happened was this : She was behind the 
pardah when the document was taken to her for signa- 
ture ; none of the witnesses saw her sign it ; her son 
came from behind the pardah and said that it had 
been signed by her. That was all. The question is 
whether the witnesses who appended their names 
under these circumstances attested the document in 
accordance with the provisions of section 59. Now at 
one time there seems to have been a good deal of 
difference of opinion as to what ‘ attested” meant. It 
will be observed that the words are not “ attested and 
acknowledged,” as is the case in some statutes, but 
“ attested” only. At the time this appeal was decided 
by the High Court, this Board had not decided the 
case of Shamu Patter v. Abdul Kadir Ravuthan (1). 
In that case it was held, settling the law as to the 
interpretation of the words to which their Lordships 
(1) (1912) I. L. R. 35 Mad. 607 ; L. R. 39 I. A. 35. 
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have referred in section 59, that the section is not 
complied with if the witnesses have not been present 
at the execution of the instrument and have only- 
attested on the subsequent acknowledgment of the 
signature. After that there was another case brought 
before this Board, which was relied on by the respond- 
ents as bringing the point in the present case, at any 
rate, much nearer. It was a case of Padarath 
v. Bam Nain Upadhia ( 1). The head note is as 
follows : — 

“ A mortgage deed purported to be executed by two pardanashin ladies. 
It appeared from the evidence of two of the attesting witnesses that thev 
saw the hand of each executant when she signed the deed, and that, 
although they could not see the faces of the executants, they heard them 
speak and recognised their voices.” 

That is a very different case from a case of attest- 
ing on mere subsequent acknowledgment. Tt is a case 
in which the witnesses actually saw the hand of each 
lady, and in which they recognised her voice, and it * 
is plain that, in the case of witnesses who were 
acquainted with the individuality of the lady con- 
cerned, they might very well recognise the hand 
which guided the pen and the voice sufficiently to be 
able to swear to the identity of the person who was 
performing the act. But that is a very different case 
from the one before their Lordships upon the present 
occasion, where, not only was the actual attestation 
not witnessed by a hand put out from behind the 
curtain, but the voice was not heard, and what the 
witnesses went on was, in the main, the fact that the 
son came to them and said : “ Here is the deed which 
my mother has executed.” That, in their Lordships’ 
opinion, is not enough to satisfy the terms of the 
statute. The mortgage is therefore void, and the 
appeal must succeed. 
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It has been suggested that the appeal should be 1918 
referred back to the Court below, on the view which ganga 
their Lordships take of the law (and it is a view Pershad 
which may be said to have been a somewhat novel S ™f 11 
one at the time of the decision of the High Court in 
Calcutta, given in 1909, three years before the first Singh. 

decision of the Judicial Committee to which their 
Lordships have referred), for the purpose of framing 
an issue to see whether it could be brought within the 
later decision about pardctnashin ladies. But it is 
obvious that the facts, as proved here, fall far short 
and very remote from what was under consideration 
in the case to which reference has been made, and 
their Lordships see no justification for taking the 
unusual course of referring back an appeal which has 
been argued, and which ought primd facie to be de- 
cided upon the materials which were before the Courts 
below. 

Their Lordships will, therefore, humbly advise His 
Majesty that the appeal should be allowed, and that 
the respondents should pay to the appellants their 
costs here and in the Courts below. 

J -V. w. Appeal allowed. 

Solicitors for the appellant: T. L. Wilson § Co. 

Solicitors for the plaintiffs-respondents : JRanJcen 
Ford fy Chester 
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BHUSHAN CHANDRA GHOSE 


SRIKANTA BANERJEE 


Landlord and Tenant-*- Adverse possession — Title — Undi 
of tenancy by auetion-vurchaser — Incumbrance — 2V 
proceedings — Bengal Tenancy Act ( VIII of 1SS5 ) 

When a person lias, by adverse possession against a s 
a statutory title to a portion of the lands comprised in ■ 
has an interest in the sub tenancy, so that when on a s 
tenancy for arrears of rent, the purchaser seeks to anr 
as an u incumbrance, ” such person stands in the posit 
braneer ”, and is entitled to notion nnrW ± 
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Sheikh, thereafter, attorned to Bhnshan Chandra Ghose 
and Jatindra Mohan Ghose in respect of the 2i bighas 
and paid rent to them instead. In 1889, Ganga Narain 
Pal brought a suit against Goberdhan Sheikh, Bhushan 
Chandra Ghose and Jatindra Mohan Ghose for recov- 
ery of possession of the 2| bighas ; but this suit was 
dismissed and Goberdhan remained, thereafter, in 
adverse possession and continued to pay rent to the 
landlord he had attorned to. In 1902, Tara Prasanna 
Changdar instituted a suit against the mokararidars 
for arrears of rent in respect of their tenure and obtain- 
ed a decree. In execution of this decree the entire 
jama including the 2i bighas was sold and on the 
22nd January, 1903, one Srikanta Banerjee purchased 
the mokarari tenure and became the owner thereof. 
The auction-purchaser then took proceedings under 
section .167 of the Bengal Tenancy Act to annul the 
incumbrance on the entire property and gave notice 
to the dur-mokararidar for that purpose. Bhushan 
Chandra Ghose, Jatindra Mohan Ghose and the 
representatives of Goberdhan Sheikh having failed to 
vacate possession of the 2^ bighas held by them? 
Srikanta Banerjee filed a suit against them praying, 
inter alia, for a declaration of title to the said portion 
of the lands and for khas possession of the same- 
Both the Courts below decreed the suit. The defend- 
ants Nos. 1 and 2, thereupon, appealed to the High 
Court, making the representatives of Goberdhan Sheikh 
party respondents. 
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Babu Bipin Beliari / Ghose (with him Babu 
Mohini Mohan Chatter jee), for the appellants. The 
interest of the appellants in the land in dispute was 
created by the dur-mokararidar and by the lapse of I 

time they acquired a valid title to the land as against . 

their grantor. This interest was in the nature of an I 
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incumbrance, as defined by section 161 of the Bengal 
Tenancy Act, entitling tbe incumbrancer to notice in 
the proceedings for the purpose of annulling the 
incumbrance under section 167 of the Act. The 
appellants, thus being incumbrancers, were entitled 
to a separate notice in the annulment proceed- 
ings. The notice, which was served on the dur- 
mofcararidar, was, therefore, insufficient so far as the 
appellants were concerned, and did not operate in 
affecting their interest in any way. G-ocool Bagdi v. 
Debendrci Nath Sen (1), followed in Arsadulla v. 
Mansubali (2), was referred to. 

Babu Mahendra Nath Roy , (with him Babu 
Kalidas Sarkar), for the respondent Srikanta 
Banerjee. If the dur-mokararidar chose to allow a 
third party to take possession adversely to him of a 
portion of his under-tenancy, his action would not 
affect the right of the mokararidars, who could say 
that they were not bound to recognise the interest of 
the 3rd party and might proceed to eject them. An 
incumbrancer, for the purposes of section J67 of the 
Bengal Tenancy Act, was the owner of an incumbrance 
as defined in section 161. The defendants, who 
derived their title to the land in dispute by adverse 
title against the dur-mokararidar, were not the under- 
tenants of the mokararidars, nor did they become so by 
virtue of their adverse possession, and had no right 
to be treated as such. Not being under-tenants of the 
mokararidars , their interest in the land in dispute 
was not in the nature of an incumbrance entitling 
them to a separate notice in the annulment pro- 
ceedings. Separate notices would be necessary only 
in the case of different under-tenants holding under 
the mokararidar . The notice on the dur-moka- 
raridar, was, therefore, sufficient to entitle the 

(I) (1911) 14 C. L. J. 136: (2) (1912) 16 C. L. J. 539. 
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plaintiff, who purchased the mokurari right, to enter 
into possession of the entire property including the 
interest of the defendants. Inasmuch as the adverse 
possession began during the existence of the dur- 
mokarari tenure, whatever right the defendants had 
acquired from the dur-mokararidar would not be an 
under-tenancy within the meaning of section 161 as 
creating an incumbrance. Womesh Chunder Goopto 
v. Raj Narain Ray (1), Krishna Gobind Dhur v. 
Hari Churn Dhur (2), Sheo Sohye Roy v. Luchmeshur 
| Singh (3), S Kir at Sundari Dabia v. Bhobo Pershad 

Khan Chowdhuri (4), Gunga Kumar M it ter v- 
Asulosh Gossami (5) and Thamman Panda v. The 
Maharaja of Vizianagram (6) were relied on. Gocool 
Bagdi v. Debendra Nath Send), referred to by the 
appellants, was distinguishable. 

Baba Mohini Mohan Chatterjee , in reply. 



Sanderson C, J. This is an appeal from the judg- 
ment of the Subordinate Judge of Burdwan, in which 
he gave judgment for the plaintiff: and the defend- 
ants Nos 1 and 2, whom I may call the Ghose 
defendants, have appealed. 

Now, it appears that in 1886, the Mukherjis who 
held under one Amir Ali entered into an agreement 
with an individual whom I shall call Pal, by which a 
subordinate tenure was created, and it appears that 
this tenure was of the character of a permanent under- 
tenure. It was in respect of 60 bighas, but appa- 
rently, prior to 1889 a man called Goberdhan had got 
into occupation of 2| bighas, part of the 60 bighas, and 
he was paying rent to the first and second defendants, 
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the Glioses, and in 1889 Pal brought an action against 
Goberdhan and the first two defendants, the Glioses, 
for the purpose of recovering possession of the 2i 
bighas. He failed in that action, and from that time 
Goberdhan or some other occupant has been in posses- 
sion of the 2i bighas, and Goberdhan or the other 
occupant has been paying rent to the Ghoses down to 
the institution of the present suit. 

Now, a suit for rent was brought by the landlord 
against the Muklierjis in 1902, and a decree was obtain- 
ed in that suit. The plaintiff purchased the land in 
pursuance of that decree, and in order to obtain posses- 
sion of the land free from incumbrances, he gave 
notice or caused notice to be given to Pal or his repre- 
sentatives, I am not sure whether he was still alive, 
for the purpose of putting an end to the incumbrance 
which was created under the agreement of tenancy 
between the Mukherjis and Pal. But the Ghoses say 
in this case that they too were the holders of an 
incumbrance within the meaning of section 167 of the 
Bengal Tenancy Act, and, therefore, they were entitled 
to notice : and, that is the question in this case, 
namely, whether the Ghoses were in the position of 
holders of such an incumbrance as entitled them to 
notice under section 167. I am of opinion that they 
were. 

It appears that the tenancy was of the nature, as 
I have already said, of a permanent tenure which was 
capable of assignment either in whole or in part, and, 
therefore, if Pal had assigned his interest in the tenure 
in respect of the 2| bighas to the Ghoses, i n my judg- 
ment, the Ghoses would clearly have been in the posi- 
tion of incumbrancers to whom notice would have had 
to be given under section 167, if the plaintiff desired 
to get possession of the land free from incumbrances. 
There was no actual conveyance in this case, but it 
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has been held, and there is no dispute about it, that at 
all events ever since 1889 the Glioses have been in 
possession of this 2| bighas by means of their tenants 
who were in fact occupying the 2£ bighas and paying 
rent to the Glioses : and, therefore, as against Pal, they 
have by reason of their possession as against him, 
obtained title, just as effective a title as if Pal had 
in fact conveyed his interest in the 2£ bighas to 
the Ghoses, and for that reason I am of opinion that 
the Ghoses were holders of an incumbrance and 
consequently it was necessary for the plaintiff, if he 
desired to get possession of the property free from 
incumbrances, to give notice not only to Pal, which in 
fact he did, but also to the Ghoses which in fact he 
did not. 

The result, therefore, is that the judgment of the 
Subordinate Judge was wrong, because he held that it 
was not necessary for the plaintiff to give notice to 
the Ghoses, whereas, in my judgment, he was entitled' 
to such notice. 

The appeal is, therefore, allowed and the suit 
dismissed with costs in all the Courts. 

We do not intend to decide anything by this 
judgment, which would prevent the plaintiff from 
recovering rent from the Ghoses in a proper proceed- 
ing. We do not think we can deal with that matter 
in this case. 


Bhusean 

Chaxdra 

Ghose 

v. 

Srikanta 

Baxerjeis. 

Samderson 
c. J. 


Mookerjee J. I agree that the decree of the Sub- 
ordinate Judge cannot be supposed, The facts 
material for the determination of the question of law 
raised before us, lie in a narrow compass and may be 
briefly recited. Under one Cbangdar as talukdar, the 
Mukherjis hold a mokarari tenure. In 1886, the 
Mukherjis created a permanent under-tenure in favour 
of Pal. In 1889, the Ghoses took possession of 2i 
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bighas of land included in the tenancy of Pal under 
the Mukherjis. This adverse possession of the Ghoses 
against Pal continued for the statutory period; and in 
1901, by operation of section 28 of the Indian Limita- 
tion Act, the Ghoses acquired a good title to this 2i 
bighas of land as against Pal. In 1902, Changdar 
brought a suit for arrears of rent against the Mukherjis 
and obtained a decree. At the sale held in execution 
of that decree on the 22nd January, 1903, the plaintiff 
purchased the mokarari tenancy of the Mukherjis 
under Changdar. He then took proceedings under 
section 167 of the Bengal Tenancy Act to annul the 
incumbrance on the property, that is, the tenancy 
created in 1886 by the Mukherjis in favour of Pal. The 
plaintiff, it is conceded, served a notice under section 
167 on Pal, and the question in controversy is, whether 
the notice so served affects the Ghoses. 

On behalf of the plaintiff, respondent, it has been 
argued that he completely fulfilled the requirements 
of section 167 when he served notice upon Pal and 
that he was under no obligation to take notice of the 
right, if any, which by operation of law might have 
been acquired by the Ghoses against Pal. In support 
of this view, reliance has been placed on the decisions 
in Womesh Ch under Goopto v. Raj Narain Roy (•]), 
Kr ishna Gobind Dhur v. Hari Churn Dhur (2), 
Sheo Sohye Roy v. Luchmeshur Singh (3), Sharat 
Sundari Dabia v. Bhobo Pershad Khan Choivdhuri 
(4), Gunga Kumar Milter v. Asutosh Gossnmi (5), 
Thamman Pander, The Maharaja of Visian i grain 
(6), which formulate the doctrine that adverse posses- 
sion against a tenant is ordinarily not operative as 
adverse possession against the landlord during the 


(1) (1868) 10 W. It. 15. 

(2) (1832) 1. L. R. 9 Calc. 367. 

(3) (1884) I. L. R. 10 Calc. 577. 


(4) (1886) I. L. R. 13 Calc. 101. 

(5) (1896) I. L. R. 23 Calc. 863. 

(6) (1907) I. L. R. 29 All. 593. 
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continuance of the lease. This proposition is obviously 
of no avail to the respondent. The question in contro- 
versy is, not whether the possession of the Glioses was 
adverse to the Mukherjis, but whether the Glioses have 
acquired by operation of law the status of incumbran- 
cers within the meaning of section 167 of the Bengal 
Tenancy Act. The appellants contend that this ques- 
tion should be answered in the affirmative, because 
they are persons in whom the incumbrance, that is, 
the sub-tenancy created by the Mukherjis in favour of 
Pal in 1886, has, as to a portion thereof, become vested. 
In fact, after the lapse of. the statutory period, the 
position of the Ghoses became that of grantees of 2i 
bighas from Pal. Consequently, the notice served on 
Pal alone is inoperative so far as the Glioses are 
concerned, and has not in any way affected the interest 
acquired by them in the sub-tenancy. 

It may be pointed out that the transfer of a share 
of a permanent tenure or under-tenure or of a raiyati 
holding at a fixed rate of rent, is valid under sections 
11, 17 and 18 of the Bengal Tenancy Act, although, 
under section 88, the transferee of the share is not 
entitled to -claim a sub-division of the tenure or 
holding as against the landlord. The Ghoses, here, 
do not claim a sub-division of the tenancy as against 
the plaintiff; all that they assert is that they have 
acquired an interest in the tenancy created by the 
Mukherjis in favour of Pal, that they have thus become 
“incumbrancers,” and that they are consequently 
entitled to notice under section 167. This contention 
is clearly well founded on principle and must prevail. 

Reference has been made, in the course of the 
argument, to the decisions in Gocool Bagdi v. Debendra 
Nath Sen (1) and Arsadulla v. Mansubali (2), which 
recognise the principle that the term “incumbrance” 
(1) (1911) 14 c. L. J. 136. (2) (1912) 16 C. L. -J. 539. 
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nsed in sections 159 and 161 of the Bengal Tenancy 
Act includes a statutory title acquired by a tres- 
passer by adverse possession of the land of a default- 
ing tenant. This doctrine has no application to 
the circumstances of the present case, because the 
Glioses claim title and possession, not against the 
Mukherjts, but against Pal. The true view is that 
when a person has, by adverse possession against 
a sub-tenant, acquired a statutory title to a portion 
of the lands comprised in the sub-tenancy, he has an 
interest in the sub-tenancy, so that when on a sale 
of the superior tenancy for arrears of rent, the 
purchaser seeks to annul the sub-tenancy as an 
“incumbrance”, such person stands in the position of 
an “ incumbrancer” and is entitled to notice under 
section 167. In my opinion, this appeal must be 
allowed and the suit dismissed with costs in all 
the Courts, 
o. M. 


Appeal allowed. 
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APPELLATE CIVIL, 


Before Mookerjee and Walmsley JJ . 

BROJENDRA LAL DAS 

v. 

DEB NARAIN TEWARI.* 

Chaukidari Chakaran Lands — Included in revenue-paying estate — Resumption 
of, and transfer to landlord— Village Chaukidari Act ( Beng . VI of 
1870) Sale of parent estate for default of payment of Government 
revenue— Revenue Sale Law (Act XI of 1859)— Title of purchaser. 

Where chaukidari chakaran lands resumed by Government under 
the provisions of the Village Chaukidari Act, 1870, were transferred in 
1900 to A, in consequence of whose default in paying Government revenue, 
the parent estate was sold in 1907 and purchased by B, and where B sued 
to recover .possession of the same : 

Held, that the purchaser at the revenue sale acquired no title to the 
Chaukidari Chakaran lands which were never put up to sale for realization 
of the arrears due from the remainder of the estate. 

Ranjit Singh v. Kali Dasi Bebi (1) followed. 

Kazi Newaz Khoda v. Ram Jadu Dey (2), Hareck Chand Babu v- 
Charu Chandra Sinha (3), Rakhal Das Mukerji v. Madhab Chandra Singh a 
(4) referred to. 

Kashim Sheik v. Prasanna Kumar Mulcerjee (5) dissented from. 

Second Appeal by Brojendra Lai Das and others, 
the defendants. 


Appeal from Appellate Decree No. 963 of 1918, against the decree of 
Hari Prasanna Mookerji, Subordinate Judge of Burdwan, dated Nov. 29, 
1912, confirming the decree of Rash Behari Mookerjee, Munsif of Burdwan, 
dated Aug. 30, 1911. 


(1) (1917) I. L. R. 44 Calc. 841 ; 

21 C. W. N. 609. 

(2) (1906) I. L. R. 34 Calc. 109 ; 

11 C. W. N. 201. 


(3) (1910)13 C. L. J. 102 ; 

15 C. W..N. 5. 

(4) (1910) 13 C. L. J. 109. 

(5) (1906) I. L. R. 33 Calc. 596; 
10 C. w. N. 598. 


1917 
May 22. 
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The facts necessary for the purposes of this 
report are shortly these. On the -2nd h ebruai y , 
1900, the lands in dispute, which were originally 
chaukidari chakarau lands were resumed under the 
Village Chaukidari Act, 1870, and transferred to the 
plaintiffs. The latter having defaulted to pay Govern- 
ment revenue, the parent estate was sold on the 27th 
March, 1907, and purchased by the defendants. In a 
suit for recovery of possession instituted on the 19th 
January, 1911, the plaintiffs contended that their title 
to the chaukidari chakaran lands was not affected by' 
the sale of the parent estate and that they were 
entitled to possession. The defendant, on the other 
hand, pleaded that the sale under the provisions of Act 
XI of 1859, transferred to them, not merely the lands 
comprised in the parent estate but also the resumed 
chaukidari chakaran lands. On the 13th August, 1911, 
the Court of first instance decreed the suit which on 
appeal, the lower Appellate Court on the 29th Novem- 
ber, 1912, confirmed. 

From that decision the defendants preferred this 
second appeal to the High Court. 

Babu Ram Chandra Masumdar, for the appellant. 

Babu Bwarkanath Chakravarty and Babu Copal 
Chandra Chakravarty , for the respondents. 

Mookerjee and WalmsleyJJ. This is an appeal 
by the defendants in a suit for recovery of possession 
of immoveable property on declaration of title. The 
lands in dispute were originally chaukidari chakaran 
lands, which were resumed under the provisions of 
the Village Ohaukidar’s Act, 1870, and were transferred 
to the plaintiffs on the 2nd February, 1900. Since then, 
the proprietors of the estate have defaulted to pay 
Government revenue, with the result that the parent 

estate was sold on the 27th March, 1907, when it was 
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purchased by the appellants. The plaintiffs contend m 7 

that their title to the chaukidari chakaran lands was brojbndra 
not affected by the sale of the parent estate and that Lai Das 
they are consequently entitled to recover possession d eb nabais 
thereof. The defendants, on the other hand, maintain Te ' vaei - 
that the sale under the provisions of Act XI of 1859 
transferred to them, not merely the lands comprised 
in the parent estate but also the resumed chaukidari 
chakaran lands. The Courts below have concurrently 
| negatived this contention on the authority of the 

i decision in Kashim Sheikh v. Prasanna Kumar 

J Mukerjee (1). The correctness of that decision, ho w- 

| ® ver * has been called in question, and, our attention 

I has been drawn to the cases of Kasi Newaz Khoda v- 

i liam Jaclu Dey (2), Hareck Chanel Babu v. Cham 
Chandra Sinh.a (3), and Rakhal Das Mukerji v. 

Madhab Chandra Singha (4). In our opinion, there 
is no room for controversy upon one fundamental 
: question decided by the Judicial Committee in the 

I case of Ranjit Singh Bahadur v. Srimati Kali Dasi 

Debi,{5) ; namely, that chaukidari chakaran lands form 
part of the original estate, and, when they are resumed 
and transferred to the zemindar, the latter does 
not acquire thereby a new estate, as was erroneously 
laid down in Kashim Sheik v. Prasanna Kumar 
| Mukerjee { 1). The Village Chaukidar's Act recognises 

j the existing title of the zemindar to the lands resumed* 

■ and the estate taken by him under the order of transfer* 

| is in confirmation and by way of continuance of his 

#* existing estate. This proposition, however, is of no 

real assistance to the appellants, for as purchasers, they 
’■ . ' A 

(1) (1906) I. L. R. 33 Calc. 596 ; (3) (1910) 13 C. L J. 102 • 

[ 10 C. W. N. 598. 15C. W. N5. 

J (2) (1906) I. L. R. 34 Calc. 109 ; (4) (1910) 13" C. L. J. 109. 

1 11C. W. N. 201. (5) (1917) I. L, R. 44 Calc. 841 : 

1 21 C. W. N. 609. 
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can claim title only to what has been actually 
Brojsnpba exposed for sale by the Collector. In the case before 
La us, it is clear that the chaukidari chakaran lands have 

D t-’J. A 'T IN n0t beeu SOld hy the 0ollector ; consequently, the 
»a.i. appellants have acquired no title to such lands by 

their purchase. Indeed, the state of facts here is iden- 
tical with what was foreshadowed in the case of Kazi 
Neivaz Khoda v. Bam Jadu Dey (l). The revenue 
authorities have treated the parent estate as divided 
into two, namely,. one comprising all the lands of the 
paient estate except the chaukidari chakaran lands 
and the other including the chaukidari chakaran lands ; 
Bahhal Das v. M.adhab Chandra (2). The revenue 
authorities have substituted two distinct estates in 
place of what originally constituted one integral estate- 
Whether this was or was not the necessary conse- 
quence of the provisions of the Village Chaukidar’s 
Act, we need not discuss on the present occasion ; we 
are concerned only with the legal effect of what has 
actually taken place. The Collector has treated the 
enfranchised chaukidari chakaran lands as constitu- 
ting by themselves a separate estate subject to the 
payment of a separate assessment made under the 
Village Ghaukidars Act, 1870. The residue of the 
original estate, as created at the time of the Permanent 
Settlement, has been treated as a separate estate, and 
that alone was exposed for sale for recovery of the 
arrear due therefrom. The sale was not held for the 
recovery of the amalgamated revenue, namely, the 
revenue assessed at the time of the Permanent Settle- 
ment and the subsequent assessment made at the time 
of the resumption under the Village Chaukidar’s 
Act, nor was the amalgamated estate brought to sale 
In these circumstances, it is clearly impossible to 

(1) (1906) I. L. R. 34 Calc. 109 ; (2) (1910) 13 C L. J 109 

11C. W. N. 201. 


VOL. XLV.] CALCUTTA SERIES. 

maintain the position that the purchaser at the revenue 
sale has acquired, title to the chaukidari chakaran 
lands which were never put up to sale for realization 
of the arrears due from the remainder of the estate. 
We hold, accordingly, that the decree made by the 
Subordinate Judge is correct but not on the grounds 
set out in his judgment. 

The result is that this appeal is dismissed with 
costs. 

L - R - Appeal dismissed. 


APPELLATE CIVIL. 


Before Mooherjee and Walmshy JJ. 

JADU NATH MANNA 

v. 

PJRANKRIBHNA DAB.* 

R en t— Com mut it ion — Bengal Tenancy Act ( VIII of 1885) s 40 , sub-ss. ( 1 ), 
CO? 8. 109 — Order for commutation of rent — Jurisdiction. 

\Vhere under s. 40 of the Bengal Tenancy Act. an application by a 
tenant for commutation of rent was made .to a Sub-divisional Officer, who 
transferred the same to a Settlement Officer, who in his turn transferred it 
to an Assistant Settlement Officer who heard and decided the application on 
its merits : 

Held, that it was not competent for the Sub-divisional Officer to trans- 
fer the application to the Settlement Officer. 

Held, further, that it was incumbent ou the Court to satisfy itself that 
an order made on an application under s. 40 of the Bengal Tenancy Act was 
made with jurisdiction, though it was not competent to examine the pro- 
priety of an order so made 

* Appeal from Appellate Decree, No. 83 of 1915, against the decree of 
0. Bartley, District Judge of Midnapore, dated Sep. 2, 1914, confirming 
the decree of Netai Charan Ghose, Munsif of Tamluk, dated Aug. G, 
1913. 
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Lalla Saligram iingh v. Mohunt Ramgir (1), Kali Krishna Biswas v- 
Ram Chandra Baidya (2) followed. 

Second Appeal by Jadu Nath Manna and others, 
the plaintiffs. 

The facts shortly are these. The plaintiffs on the 
18th September, 1912, instituted a suit against the 
defendants, purporting to recover the price of produce 
rent payable by the defendants for the years 3909 to 
1912 at the rate of 3 bishis of paddy. The defendants 
contended that on the 7th February, 1906, their pre- 
decessor in interest, one Udai Das had applied to the 
Sub-divisional Officer, for commutation of rent under 
s. 40 of the Bengal Tenancy Act. The Sub-divisional 
Officer, however, transferred the application to the 
Settlement Officer, who was then the officer making a 
settlement of rents in the district, under Chapter X 
of the Bengal Tenancy Act. On the 14th December, 
1914, the said Settlement Officer transferred the appli- 
cation to an Assistant Settlement Officer, who made an 
order for commutation of rent after hearing both 
parties. The defendants pleaded that the plaintiffs 
were not entitled to recover the price of paddy having 
regard to the order of commutation of rent which was 
to have taken effect from the year 1912. Further, 
that the plaintiffs could not maintain the suit without 
having their names registered under the provisions of 
the Land Registration Act. 

On the 6th August, 1913, the Court of first instance 
partially decreed the suit, holding that the order of 
commutation of rent was valid and binding on the 
parties. On appeal, the lower Appellate Court, on the 
2nd September, 1914, dismissed the appeal, holding that 
it was not competent for the Civil Court to declare that 
an order under s. 40 of the Bengal Tenancy Act passed 
(1) (1897) 3 C. W. N. 311. (2) (1915) 21 C. L. J. 487 ; 
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by a Revenue Court to be ultra vires. From this 
decision the plaintiffs appealed to the High Court. 

Baba Dwarkanath Chackravarty, Babu Manma- 
tlia Nath Roy and Babu Sarada Charan Maity, for 
the appellants. 

Babu Mahendra Nath Roy and Babu Mahesh 
Chandra Banerjee (for Babu Jyotish Chandra Hasra), 
for the respondents. 

Mookerjee and Walmsley JJ. This is an appeal 
by the plaintiffs in a suit for arrears of rent. The 
plaintiffs allege that the rent is payable in kind, and 
claim to recover the price of the produce which has 
not been duly delivered. The defendants contend 
that the rent was commuted under section 40 of the 
Bengal Tenancy Act by an Assistant Settlement 
Officer on the 12th May, 1908, and that they are conse- 
quently liable. to pay cash rent at the rate then deter- 
mined. Thus, the question in controversy between 
the parties is, whether the order under section 40 was 
made with jurisdiction. The Courts below have held 
that it was beyond the competence of the Civil Court 
to examine this point. In our opinion, this view can- 
not possibly be sustained. 

The Civil Court, it is well settled, is not com- 
petent to examine the propriety of an order of com- 
mutation made with jurisdiction under section 40; 
in other words, the Civil Court cannot determine 
whether, in the circumstances of the particular case, 
commutation was or was not properly directed ; or 
whether the amount assessed as cash rent is or is not 
adequate Lalla Saligram Singh v. Mohunt Ramgir(l)- 
But it is equally clear that if a question of jurisdiction 
arises, it is incumbent upon the Civil Court to satisfy 


1917 
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PRAN- 
K RISEN A 

Das. 


(1) (1897) 3 C. W. N. 311. 
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reading of sub-sections (2), ( 2 ) and (5) of section 40, tliere 1917 
is no room for doubt that tlie Legislature contemplated j ABU ]sf ATH 
that the application should be entertained and deter- Manna 
mined on the merits by the officer to ■whom it was Pban- 
presented by the applicant. Sub-section (2) contem- 
plates an application for commutation of produce rent 
by either the raiyat or his landlord. Sub-section ( 2 ) 
specifies the classes of officers to whom an application 
of this character may be made. Sub-section (3) then 
lays down that on receipt of the application, the officer 
may determine the sum to be paid as money rent and 
may order that the raiyat shall, in lien of paying his 
rent in kind, or otherwise as aforesaid, pay the sum 
so determined. It is clear that “the officer” men- 
tioned in sub-section (3) is the officer who received 
the application from the applicant. It has been con- 
tended on behalf of the respondent that the power 
to transfer a judicial proceeding may be assumed to 
be inherent in the officer to whom the application has 
been presented, but no principle or authority has been 
invoked in support of this view. We hold accordingly 
that the Sub-divisional Officer was not competent to 
transfer the application to the Settlement Officer. In 
this view it is needless to consider whether it . was 
competent to the Local Government to frame a rule 
under section 189, which authorises an officer of one 
of the four classes mentioned in sub-section (2) of 
section 40 to transfer the application he has received 
to an officer of another class specified in the section ; 
nor is it necessary for us to determine whether this 
right of transfer can be claimed in succession by all 
officers of the classes mentioned in that sub-section. 

Our attention lias not been drawn to any rule which 
authorises a Sub-divisional Officer to transfer an appli- 
cation received by him to a Settlement Officer. There 
is thus no escape from the conclusion that the order 
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Appeal allowed . 


APPELLATE CIVIL, 


Before Mooherjee and Walmsley JJ. 


PAN INDR A NARAIN ROY 


KACHEMAN BIBI 


Consideration — Mortgage — Legal consideration — Co?itract Act (IX of IS 72) 

s. 2 cl. (d). 


wnere A executed a mortgage in favour 
consideration of X not enforcing the same and, 
A along with B, C, and D executed a fresh mort 
of X, and on X suing to enforce tire later n 
first instance dismissed the suit on the ground 
consideration : 

Held, that the mortgage of 1893, which 
was for legal consideration. 

Held, further, that it was not necessary t 
benefit by the consideration, it was sufficient if 


replaced that of 1884, 
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act from which a third person was benefited, and which he would not 1917 

have done but for the promise. 

r Fanindra 

Hurkmen Dass Serowgee v. Nibaran Chunder Banerjee (1), A Ihasen v. Earaik Roy 

Brest (2), Bailey v. Croft (3), Haig v. Brooks (4) referred to. v . 


Each em an 

Second appeal by Fanindra Narain Roy, the B ‘ m ' 
plaintiff. 

The facts necessary for the purposes of this report 
are shortly these, fn 1880, at a sale in execution of 
a decree against some members of a Mahomedan 
family, their properties were sold and passed into the 
hands of the plaintiff. At the request of the judg- 
ment-debtors the plaintiff re-transferred to them, for 
a sum of Rs. 300, the purchased property, and executed 
a conveyance in their favour which was never regis- 
tered. On the judgment-debtor’s failing to pay the 
consideration settled, one of the members of the said 
family named Sudan executed, in 1884. a mortgage in 
the plaintiff’s favour for Rs. 300. Later, on the 11th 
April 1893, Sadan along with Edu, Badaruddin and 
Lakliu executed a mortgage bo'nd in favour of the 
plaintiff in substitution of the mortgage of 1884. On 
the 26th February, 1906, the plaintiff instituted this 
suit to enforce the mortgage of 1893. The Court of 
first instance dismissed the suit, holding that there 
was no legal consideration for the mortgage, which 
on appeal was confirmed by the lower Appellate 
Court. On second appeal to the High Court, Brett and 
Sharfuddin JJ., on the 23rd February, 1910, allowed 
the appeal and remanded the case to the lower Appel- 
late Court for the determination of other issues, one 
of them being whether all the defendants, that is> 
the representatives of Sadan, Edu, Badaruddin and 
Lakhu were bound by this transaction. The Court 
below, on the 22nd July, 1911, found that the mortgage 

(1) (1901.) 6 0. W. N. 27. (3) (1812) 4 Taunt. 611. 

(2) (1851) 6 Exch. Kep.7 20 (4) (1839) 10 A. & E. 309. 
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was, as a fact, granted by these four person; 
that it could hot be enforced against the 
tives of the mortgagors other than Sada 
as they were not bound by the executio 
derived no benefit under the mortgage, 
decision the plaintiff preferred this second ai 
High Court. 

Bobu Surendra Nath Ghosal , for the a 

Babu Hemendra Nath Sen, for the resi 

Mookerjee and Walmsley JJ. This is 
by the plaintiff in a suit instituted on the 2< 
ary, 1906, to enforce a mortgage executed in 
on the 11th April, 1893, by four members o 


Eanindra 
Narain Roy 


Each e man 
Bibl 


J amny , oy name Sudan, Edu, Badaruddin and 
Lakhu. The suit has now lasted for more than eleven 
years and has had a chequered career. It was dis- 
missed by the Subordinate Judge on the ground that 
there was no legal consideration for the mortgage. 
That decree was confirmed bv the District Judge on 
appeal. On second appeal to this Court, Brett and 
'barfuddin JJ. held that the view which had com- 
mended itself to both the Courts below was erroneous 
in law. The mortgage had been executed in lieu of a 
prior mortgage granted by Sudan in 1884, in circum- 
stances which may be briefly narrated. At a sale 
held in 1880, in execution of a decree against some 
members of the family, their properties were sold and 
passed into the hands of the mortgagee. They suppli- 
cated to him to retransfer to them for a sum of Rs 300 
the purchased property (which apparently included 
their homestead). He consented, and executed a con- 
veyance which, however, was never registered. The 
judgment-debtors were unable to pay the decree- 
mlder m cash the consideration settled, and the result 
was that Sudan executed the m too. 
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Rs. 300. The conveyance was inoperative in law, but 1917 
as the statutory period has elapsed since the date of fanindra 
the execution sale and, as the judgment-debtors have Narain Roy 
continued in undisturbed possession, it may be taken kaoheman 
that the title acquired by the purchaser at the sale lias BlBL 
become extinguished. The true position, conse- 
quently, was that a mortgage was granted to the 
plaintiff by Sadan in 1884 in order to induce him to 
forbear from the exercise of his rights as auction- 
purchaser. On these facts, this Court held, upon the 
authority of the decision in Hurkissen Dass v. 

Niharcin Ghander Banerjee (1), that the mortgage of 
1884 was granted for a lawful consideration. This 
necessarily justified the inference that the mortgage 
now in suit, which replaced the earlier mortgage, was 
also for a lawful consideration. This Court, thereupon, 
remanded the case to the District Judge for determina- 
tion of the other issues in the suit. One of these 
issues was, whether all the defendants, that is, the 
representatives of Sadan, Edu, Badaruddin and Lakhu, 
and two other persons, were bound by this transac- 
tion. The District Judge has found, as we read his 
: judgment, that the mortgage was, as a fact, granted by 

these four persons ; but he has held that it cannot be 
enforced against the representatives of the mortgagors 
other than Sadan and Edu, as they were not bound by 
the execution sale and received no benefit under the 
mortgage transaction. In this view, he has decreed 
the suit against the representatives of Sadan and Edu 
and has dismissed the claim, as against the others. 

We are of opinion that the distinction made by him 
between the two sets of mortgagors is not sound in 
principle and cannot be supported. 

The mortgagors, under the bond now in suit, are 
all equally bound by the transaction, although two of 
(1) (1901) 6 C. W. N. 27. 
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them might not have been directly benefited by the 
mortgage transaction. This is clear from the defi- 
nition of the term “ consideration ” in section 2, 
Kacheman clause (d) of the Indian Contract Act. That definition, 
in so far as it is applicable to the facts of this case, 
may be stated in the following terms : “ when, at the 
desire of the promisor, the promisee lias abstained 
from doing something, such abstinence is called a 
consideration for the promise.” Here, we have, in 
1884, a mortgage by Sadan in favour of the plaintiff. 
The plaintiff was entitled to enforce the security as 
against Sadan. He was asked to accept in lieu of that 
security a fresh bond executed in 1893 by Sadan along 
with three other persons, viz., Edu, Badaruddin and 
Lakhu. The promise by Edu, Badaruddin and Lakhn 
to be bound by the mortgage, plainly formed a good 
consideration for the abstinence of the mortgagee to 
sue Sadan upon the first bond. The respondents have, 
however, argued that a consideration is not lawful 
unless it benefits the promisor. There is no founda- 
tion for this contention, and were it accepted, we 
should have to substitute the phrase “at the desire 
and for the benefit of the promisor,” for the phrase 
“ at the desire of the promisor,” which finds a place in 
clause ( d ) of section 2. We are confirmed in the 
view that the contention of the respondents is not 
well founded, from an examination of the authorities 
in England. Valuable consideration has been defined 
as some right, interest, profit or benefit, accruing to 
one party or some forbearance, detriment, loss or res- 
ponsibility given, suffered, undertaken by the other at 
his request. It is not necessary that the promisor 
should benefit by the consideration : it is sufficient if 
the promisee does some act from which a third person 
is benefited and which he would not have done but for 
the promise. This view is supported by the decisions 


r AN1NBRA 

N a rain Roy 
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in Bailey v. Croft (1), Alhusen v. Pre&t (2) and Haig v. '917 
Brooks (3). We hold, accordingly, that the reasons fanindba 
assigned by the District Judge in support of his con- Narain Rov 
elusion that Sadan and Edu alone were responsible kach'eman 
under the mortgage cannot he accepted. As regards BlBI - 
defendants Nos. 3 and 10, however, the District Judge 
has correctly held that they were in no way hound by 
the transaction as they were not parties to the mort- 
gage deed. 

The result is that this appeal is allowed in part 
and the decree of the District Judge modified. The 
decree will be deemed to ha ve been made against all 
the defendants other than defendants Nos. 3 and 10. 

The appellant is entitled to his costs of this appeal 
as against the defendants other than defendants 3 and 
10, but he must pay the defendant No. 3, who appeared 
in this Court, his costs of this appeal. The costs 
incurred by the plaintiff appellant in all the Courts 
will be added to the sum due under the mortgage, 
and a self-contained decree will be drawn up in this 
Court. 

L. R. Appeal allowed in part. 

(1) (1812) 4 Taunt. 611. (2),(l85l) 6 Excli. Rep. 720. 

(3) (1839) 10 A. & E. 309. 


I 
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APPELLATE CIVIL. 


Before Richardson and Beaclicroft JJ, 

ABDUL RAHMAN 

v. 

AMIN SHARIF.* 

Attachment before Judgment — Suit, dismissal of — Reversal on appeal — 

Termination of attachment — Private sale — Sale in execution of decree - 

jurisdiction— Civil Procedure Code {Act V of 1908), s. 115 ; 0 

XXXVIII, n\ 9 and 11. 

The Court should when dismissing a suit at the same time make the 
order directing the attachment before judgment to be withdrawn. But 
even if the order is not made, on the dismissal of the suit the attachment 
before judgment falls to the ground, whether an appeal is filed or not. 

Sasirama Kumari v. Meherban Khan (1) and Ram Chand v. Pitam 
Mai (2) referred to. 

Where the District Judge has directed property not under attachment to 
be sold without being first attached, the question raised is one which falls 
within the scope of s. 115 of the Civil Procedure Code 

Appeal - by Abdul Rahman and others, the objec- 
tors. 

On the 19th September, 1911, in a suit for money 
brought by Amin Sharif and others against Anwar 
Ali Miya, the plaintiffs applied and obtained an order 
for attachment before judgment of certain property 
belonging to the defendant. On the 20th November, 
1911, the plaintiffs’ suit was dismissed without the 
attachment order being withdrawn. Thereafter, the 
plaintiffs preferred an appeal, and on the 28th January, 

0 Appeal from Order, No. 337 of 1916, against the order of J. C. Twidell, 
District Judge of Chittagong, dated Sep. 1, 1916, reversing the order of 
N. N. Chatter jee, Munsif of Cox’s Bazar, dated March 7, 1916. 


1918 
Jan. 4 


(1) (1911) 13 0. L. J. 243. 


(2) (1888) 1. L. R. 10 All. 506. 


VOL. XLV.] CALCUTTA SERIES. 


781 



1913, the suit was decreed by the Appellate Court with J918 
costs. In 1915 the plaintiffs in view of the fact that Abdul 
their order for attachment before Judgment was sub- Kahman 
sisting, applied for execution of their decree by sale A min 
of the property attached. In the meantime, after the Sharif. 
suit had been dismissed and before the Appellate 
Court had decreed it on appeal, the defendant sold by 
private sale the property in question. The purchasers 
at the private sale objected to the property being sub- 
sequently sold by the plaintiffs in execution of their 
decree without a fresh order for attachment having 
been made. The Court of first instance held that the 
previous attachment before judgment did not subsist. 

On appeal, this order was reversed. The objectors, 
thereupon, appealed to the High Court and also 
obtained a Rule. 

Babu Chandra Sekhar Sen , for the respondent, 
took the preliminary objection that under s. 102 of 
the Civil Procedure Code no appeal lay. 

Babu D. L. Kastagir,iov the appellants, submit- 
ted that the attachment before judgment did not sub- 
sist. Under 0. XXXVIII, r. 9, of the Code, the Court 
should have ordered the attachment to be withdrawn. 

The omission to make this order was a mistake of the 
Court, for which the appellants ought not to be made 
to suffer : see Ram Chand v. Pitam Mai (1) and 
Sasirama Kumari v. Meherban Khan (2). The provi- 
sions of O. XXXVIII, r. 11, of the Code, did not apply. 

Babu Chandra Sekhar Sen, {contra). Ram Chand 
v. Pitam Mai (1) was distinguishable. It was under 
the old Code. The section of the new Code was 
comprehensive. The word “subsequently” in 0- 
XXXVIII, r. 11, was not in the old Code, and meant 
finally. In the present case a decree was passed 

( I') (1888) I. L. E, 10 All. 506. (2) (mil) 13 C. L. J. 243. 


56 



INDIAN LAW DEPORTS 


APPELLATE CIVIL 


Before Richardson and Beachcroft JJ. 


ABDUL RAHMAN 


AMIN SHARIF, 


Attachment before Judgment — Suit, dismissal of — Reversal on appeal — 
Termination of attachment— -Private sale — Sale in execution of decree — 
Jurisdiction — Civil Procedure Code {Act V of 1908), s. 115 ; 0 
XXXVIII, rr. 9 and 11. 


The Court should when dismissing a suit at the same time make the 
order directing the attachment before judgment to be withdrawn. But 
even if the order is not made, on the dismissal of the suit the attachment 
before judgment falls to the ground, whether an appeal is filed or not. 

Sasirama Kumari v. Meherhan Khan (1) and Ram Chand v. Pitam 
Mai (2) referred to. 

Where the District Judge has directed property not under attachment to 
be sold without being first attached, the question raised is one which falls 
within the scope of s. 115 of the Civil Procedure Code 


Appeal by Abdul Raliman and others, the objec- 
tors. 

On the 19th September, 1911, in a suit for money 
brought by Amin Sharif and others against Anwar 
Ali Miya, the plaintiffs applied and obtained an order 
for attachment before judgment of certain property 
belonging to the defendant. On the 20tli November, 
1911, the plaintiffs’ suit was dismissed without the 
attachment order being withdrawn. Thereafter, the 
plaintiffs preferred an appeal, and on the 28tli January, 


Appeal from Order, No. 337 of 19 18, against the order of J. C. Twidell, 
District Judge of Chittagong, dated Sep. 1, 1916, reversing the order of 
N. N, Chatter jee, Munsif of Cox’s Bazar, dated March 7, 1916. 


(1) (1911) 13 C. L. J. 243 
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1913, the suit was decreed by the Appellate Court with 
costs. In 1915 the plaintiffs in view of the fact that 
their order for attachment before judgment was sub- 
sisting, applied for execution of their decree by sale 
of the property attached. In the meantime, after the 
suit had been dismissed and before the Appellate 
Court had decreed it on appeal, the defendant sold by 
private sale the property in question. The purchasers 
at the private sale objected to the property being sub- 
f sequently sold by the plaintiffs in execution of their 

| decree without a fresh order for attachment having 

been made. The Court of first instance held that the 
previous attachment before judgment did not subsist. 
On appeal, this order was reversed. The objectors, 
thereupon, appealed to the High Court and also 
obtained a Rule. 

Bobu Chandra Sekhar Sen , for the respondent, 
took the preliminary objection that under s. 102 of 
the Civil Procedure Code no appeal lay. 

Bahu D. L. Kastagir, for the appellants, submit- 
ted that the attachment before judgment did not sub- 
sist. Under O. XXXVIII, r. 9, of the Code, the Court 
should have ordered the attachment to be withdrawn. 
The omission to make this order was a mistake of the 
Court, for which the appellants ought not to be made 
to suffer: see Ram Chand v. Pitam Mai (1) and 
Sasirama Kumari v. Meherban Khan (2). The provi- 
sions of O. XXXVIII, r. 11, of the Code, did not apply. 
Babu Chandra Sekhar Sen, (contra). Ram Chand 
f v. Pitam Mai (1) was distinguishable. It was under 

r- the old Code. The section of the new Code was 

' comprehensive. The word “subsequently” in O- 

I XXXVIII, r. 11, was not in the old Code, and meant 

finally. In the present case a decree was passed 

- (!') 0888) L L. B. 10 All 506. (2) (1911) 13 C. L. J. 243. 
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1918 finally; the attachment, therefore, subsisted. If the 
Court of first instance had withdrawn the attachment 
Rahman order the respondents could have applied for fresh 
A *’ UN attachment before the Appellate Court. Furthermore, 
Sharif, this was not a case in which the High Court should 
interfere under s. 115 of the new Code. 

Appellants were not called upon. 

Richardson J. A preliminary point is taken in this 
appeal that no appeal lies under section 102 of the Civil 
Procedure Code. We are of opinion that this objec- 
tion is good and that the appeal must be dismissed. 

The appellants, however, succeeded in obtaining a 
Rule from this Court which raises the same question 
as is raised in the appeal. The question turns on the 
provision contained in rule 9 of Order XXXVIII of 
the Civil Procedure Code. The rule runs as follows: — 
“ Where an order is made for attachment before 
judgment, the Court shall order the attachment to be 
withdrawn when the defendant furnishes the security 
required, together with security for the costs of the 
attachment, or when the suit is dismissed.” It appears 
that on the 19th September, 1911, certain property 
belonging to the defendant in the suit out of which 
these proceedings arise was attached before judgment. 
The suit was dismissed by the trial Court on the 20th 
November, 1911. On appeal the suit was decreed on the 
28th January, 1913. In the interval the property attach, 
ed before judgment, had been purchased at a private 
sale by the appellants or rather the petitioners. In 
1915, the decree-holders applied for execution of their 
decree by the sale of the property on the footing that 
the attachment before judgment subsisted and that it 
was unnecessary for them to apply for re-attachment 
of the property. It is obvious that they were bound 



to frame their application for execution in that way 
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because, if the attachment before judgment did not l9 i g 
subsist, the property having been purchased by the abdul 
petitioners could not be attached or sold in execution. Rahman 
T he point made on behalf of the decree-holders is that a min 
when the first Court dismissed the suit it omitted to S H ^ B1F ~ 
carry out the direction in rule 9 of Order XXXVIII of Richabdson 
the Code that the Court should at the same time order J ' 
the attachment to be withdrawn. If that order had 
been made, there can be no doubt that the attachment 
would not have subsisted and would not have been 
revived by the fact that on appeal the decree of dis- 
missal was set aside and the suit was decided in the 
plaintiffs’ favour. As authority for that, if authority is 
needed, we may refer to the case of Sasirama Kun.ari 
v. Meherban Khan (1) decided by Mookerjee and Coxe 
JJ. The argument is that the Court having omitted to 
make an order withdrawing the attachment, the attach- 
ment continued. This point was decided by the learned 
Munsif against the decree-holders and by the learned 
District Judge in their favour. With great respect 
to the latter I agree with the Munsif. The obser- 
vations made by Mr. Justice Mahmood in the case of 
Ram Chanel v. Pitam Mai (2), are as applicable to 
the present Code as to the previous Code and in my 
opinion they correctly state the law. In principle as 
pointed out by Mr. J ustice Mookerjee in the first case 
cited, the attachment before judgment should come to 
an end when the suit is dismissed. And I agree with 
Mr. Justice Mahmood when he says, speaking of the 
Code of 1882, that the part of the rule requiring the 
Court to remove the attachment was never intended to 
be more than directory. There is no doubt that in 
order to avoid all possible doubt and difficulty the Court 
should, when dismissing a suit, at the same time make 
the order directing the attachment to be withdrawn. 

(1) (1911) 13 C. L. J. 243. (2) (1888) I. L. R. 10 All. 506. 
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Bu t even if the order is not made, in my opinion, on 
the dismissal of the suit the attachment before judg- 
ment falls to the ground.' 

Some attempt was made to argue that rule 11 of 
Order XXXVIII has made some change in the law by 
reason of the word “subsequently” which appears in 
that rule. The rule is as follows: “Where property is 
under attachment by virtue of the provisions of this 
Order and a decree is subsequently passed in favour of 
the plaintiff, it shall not be necessary upon an appli- 
cation for execution of such decree to apply for a 
re-attachment of the property.” But that rule cannot 
be read in the way in which the learned pleader for the 
respondent seeks to read it. It applies only where the 
property is under attachment and a decree is passed 
subsequently. It is begging the question to say that the 
property remains under attachment after the suit has 
been dismissed or that the attachment revives when an 
appeal is lodged. If the property is not under attach- 
ment at the date of the appeal, this rule can have no 
application, even though a decree be subsequently 
made in favour of the plaintiff. It is obvious that if 
the suit is dismissed and no appeal is preferred the 
attachment, whether an order withdrawing it is made 
or not, must cease and I cannot see that the filing of 
an appeal makes any difference. 

For the reasons indicated, the judgment of the 
District Judge is, in my opinion, erroneous and 
must be set aside. The Rule is accordingly made 
absolute. 

It has been suggested that no question of jurisdic- 
tion arises which justifies us in interfering with the 
District Judge’s order under section 115 of the Civil 
Procedure Code, But clearly, if the property is not 
under attachment, the District Judge had no jurisdic- 
tion to direct it to be sold without being first attached. 
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The question raised is, therefore, one which falls 
within the scope of section 115. 

The result is that the Rule must be made absolute 
and the order of the Court below set aside. The peti- 
tioners are entitled to their costs. 


1918 

Abdul 
Rahman 
v . 

Amin 

Sharif. 


BeaChCROFT J, I agree. 
O. M. 


Appeal dismissed. 
Rule absolute. 


APPELLATE CIVIL. 


Before Richardson and Beachcroft JJ. 

NAGENDRA LAL CHOWDHURY 

v. 

FANI BHUSAN DAS.* 

Limitation—* Attachment in execution — Claim roceeding — Claim rejected for 
default and without investigation— Subsequent title suit — Limitation 
Act (IX of 1908), Sch. /, Art. 11 — * Civil Procedure Code ( Act V of 
1908 ) O.XXI , rr. 58 and 63. 

Where a claim is preferred under O.XXI, r. 58 of the Civil Procedure 
Code and an order is passed either allowing or rejecting, the party against 
whom the order is made, may, irrespective of whether any investigation 
took place or not, bring a suit in the language of O.XXI, r. 63 “ to establish 
the right which he claims to the property in dispute,” or in the language of 
Art. 11 of Sch. I of the Limitation Act, 1908, “ to establish the right which 
he claims to the property comprised in the order,” and the suit must be 
brought within the year allowed by Art. 11. 

* Appeal from Appellate Decree, No. 2988 of 1914, against the decree 
of Ramesh Chandra Bose, officiating Subordinate Judge of Chittagong, 
dated May, 28, 1914, affirming the decree of Kumud Kanta Sen, Munsif of 
South Raozan, dated June, 30, 1913. 
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Sardhari Lalv. Ambika Per shad (1), Jugal Kiskore Marwari v. Ambika 
Debt (2) and U maeharan Chatter jee v. Heron Moyee Debi (3) referred to. 

Narasimha Chettl v. Vijiapala Namar (4) and Ponnusami Pillai v. 
Samu Animal (5) approved. 

Second Appeal by Nagendra Lal Chowdhury, 
tlie defendant No. 1. 

One Fani Bhusan Das and his brother Manindra 
Nath Das were joint owners of certain property, 
which they had inherited from their deceased father. 
Manindra, subsequently, sold his share in the ancestral 
property, which included a pucca house, to his 
brother in order to avoid the said share falling into 
the hands of his creditors. It was agreed between 
the brothers that Manindra should remain in occu- 
pation of the pucca house above-mentioned, fora 
period of two years, within which Manindra would 
arrange for a separate house for himself and then give 
over vacant possession of the said pucca house to 
Fani Bhusan. On the expiration of the period of 
the two years stipulated above, Manindra refused to 
vacate the premises in question and Fani Bhusan 
in consequence served him with notice to quit. There- 
upon, one Nagendra Lal Chowdhury, in execution 
of a decree attached Manindra’s share in the ancestral 
property and put the same up for sale. Fani Bhusan 
thereafter preferred a claim under 0. XXI, r. 58 of the 
Civil Procedure Code to the property ordered to be 
sold. The claim was, subsequently, dismissed for 
default ou the ground of delay. After the lapse of a 
period of more than a year from the date of dismissal 
of the claim proceeding, Fani Bhusan instituted a suit 
under 0. XXI, r. 68 of the Code praying, inter alia, 
for declaration of his title to the property in question, 

(1) (18.88) [. L. It 15 Calc. 521 ; (3) (1813) 18 C. W. N. 770. 

L. R. 15 I. A. 123. . (4) (1914) 27 Ipd. Gas. 944- 

(2) (1912) 16 0. W. N. 882. (5) (1916) 31 Mad. L. J. 247. 
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for ejectment of Manindra from the premises in 1918 
occupation and for withdrawal of the attachment nactndka 
made by Nagendra. Both the lower Courts decreed the tAL 
suit. Nagendra, thereupon, appealed to the High Court. Chow ™ ury 

Dr. Sarat Chandra Basak (with him Baba Chandra y 
Sekhar Sen), for the appellant. The first question Das. 
was whether this was a suit within Art. 11 of Sched. I 
of the Limitation Act, 1908. There was a divergence 
of judicial opinion under the Limitation Act of 1877 : 
see Jugal Kishore Marwari V. Ambika Debi (l). 

Whatever might have been the law under Art. 11 
of the old Limitation Act, there was no question that 
the Legislature had materially altered the. wording 
of the Article in the new Act, and now a suit must be 
instituted within one year from the date of the 
decision in the claim proceeding to prevent the suit 
being barred by Art. 11 of Sched. I of the Limitation 
Act, 1908. This Article applied equally to cases in 
which there had been investigation and to cases where 
there had been no investigation in the claim pro- 
ceeding. In support of this contention Ponnusami 
Pillai v. Samu Ammal (2), Narasimha Chetti v. 

Vijiapala A ainar (3) and Sardhari Lai v. Ambika 
Pershad (4) were referred to. 

The second question in this appeal was whether 
this suit was barred by s. 53 of the Transfer of 
Property Act. 

[The Court stopped Dr. Basak and called on 
the respondents, holding that if it decided the 
appeal in the appellant’s favour on the question of 
limitation under Art: 11 of the Limitation Act, there 
would be no need to go into the question of bar to the 
suit under s. 53 of the Transfer of Property Act. ] 

(0 (1912) 16 0. w. N. 882. (4) (1888) I. L. U. 15 Gale. 521 ; 

(2) (1916) 31 Mad. L J. 247. L. R. 15 I. A. 123. 


(3) (1914) 27 Ind:Cas. 449. 
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Balm Jogesh Chandra Boy (with him ' Baba 
Probodh Kumar Das), for the I'espondent, submitted 
that the Legislature never intended to overrule the 
old cases. It merely contemplated bringing all the 
cases under one article of the Limitation Act. In the 
present case the claim proceeding was rejected for 
delay and no investigation had taken place in that 
proceeding. That order of rejection did not fall under 
Art. 11 of the Limitation Act, 1908. The word “order” 
in that Article meant an order made either after 
investigation or in default. Where a claim was not 
entertained at all, there could not be any order in 
such a proceeding. It was only in the case of a claim 
being entertained and an order made after investigation 
or in default that Art. 11 would apply : see Venkapa 
v. Chenbasapa (1), Krishnaji Vithal v. Bhashkar 
Rangnath (2), Kalla r Singh v. Toril Mahton (3), 
Karsan v. Ganpatram (4) Sarat Chandra Bisu v. 
Tarim Prasad Pal Chowdhry (5), Sarala, Subba Ran 
v. Kamsala Timmayya (6), Umacharan Chatterjee 
v. Heron Mo gee Debi (7) and Chmes h Krishna 
Kulkarni v. Damoo Natlm Shimpi (8). 

The appellant was not called on to reply. 


Naoendra 

Lal 

Ohowdhctry 


Fan i 

K HITS AN 

Das. 


Richardson J. The only question to which we 
need address ourselves in this appeal is the question 
of limitation, In the course of certain execution 
proceedings, the property now in dispute was attached 
The present plaintiff preferred a claim to the property 
under Order XXI, rule 58 of the Code of Civil 
Procedure. The claim was rejected and he brought 
this suit to establish his title to the property and 

(1) (1879) I. L. R. 4 Bom. 21. (5) (1907) I. L. R. 34 Calc. 491. 

(2) (1880) I. L. R. 4 Bom. 611. (6) (1907) I. L. R. 31 Mad. 5. 

(3) (1895) 1 C. W. N, 24. (7) (1913) 18 C. W. N. 770. 

(4) (1897) I. L,. R. 22 Bom. 875. (8) (1916) 18 Bom. L. R. 782, 
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| for consequential reliefs. It is not disputed that if 

j the order made in the execution proceedings rejecting 

J the claim was an order within the scope of Order XXI, 

rale 68, the present suit is a suit of the nature contem- 
plated by that rule and is governed as to limitation by 
Article 11 of the Limitation Act of 1908. The period 
of limitation prescribed for such a suit is one year 
: from the date of the adverse order in the claim case- 

Here the suit was instituted more than a year after 
the claim was rejected. The defendant No. 1 pleaded 
therefore that the suit was out of time. The conten- 
tion put forward on the plaintiff’s behalf is that the 
claim having been rejected for default and without 
investigation, the order of rejection was not an order 
within Order XXI, rule 63 and Article 11 had 
no application. The contention proved successful 
in the Courts below and the appeal before us has 
been preferred by the defendant No. 1. 

Now, it may be useful to cite in this connection 
the language used by Lord Hobhouse in delivering 
the judgment of the Privy Council in the case of 
Sardhari Lai v. Ambika Pershad (1). Lord Hobhouse 
said: “The order,” that is, the order in the claim 
case to which he was referring “ was made ; and it was 
an order within the jurisdiction of the Court that made 
it. It is not conclusive; a suit may be brought to 
claim the property, notwithstanding the order; but 
then the law of limitation says that the plaintiff must 
be prompt in bringing bis suit. The policy of the Act 
evidently is to secure the speedy settlement of ques- 
tions of title raised at execution sales and for that 
reason a year is fixed as the time within which the 
suit must be brought.” 




If that was the policy of the law under the Civil 
Procedure Code of 1877 and the Limitation Act of the 
(1) (1888) I. L. B. 15 Calc. 521 ; L. R. 15 I. A. 123. 
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same year, it is still more emphatically the policy of 
the law under the present Civil Procedure Code and 
the present Limitation Act. 

On the plaintiff’s behalf reliance has been placed 
on decisions of this Court under Article 11 of the 
Limitation Act of 1877, but those decisions are no 
longer of authority because the language of Article 
11 has been altered in the Act of 1908. The change 
made follows the change made in section 288 of the 
Code of 1882 now represented by rule 63 of Order XXI. 
Section 283 ran as follows : “The party against whom 
an order under sections 280, 281. or 282 is passed may 
institute a suit to establish the right which he claims 
to the property in dispute.” Rule 63 on the other hand 
says that “ where a claim or an objection is preferred, 
the party against whom an order is made may institute 
a suit to establish the right which he claims to the 
property in dispute.” The specific reference to the 
previous sections or rules has been omitted. A corres- 
ponding change has been made in Article 11. The 
ground therefore on which the cases under the previous 
Limitation Act and the previous Code were decided, 
that the sections specifically referred to in Article 11 
and in section 283 of the Code required some investiga- 
tion to be made, is gone. Rule 63 of the present Civil 
Procedure Code and Article 11 of the present Limita- 
tion Act are quite general in their terms. All that is 
now necessary is that a claim should be preferred 
under rule 58 and that there should be an order either 
allowing or rejecting it. The party against whom the 
order is made may then bring a suit in the language of 
rule 63 “ to establish the right which he claims to the 
property in dispute” or in the language of Article 
11 “to establish the right which he claims to the 
property comprised in the order” and the suit must 
be brought within the year allowed by Article 11, 
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I The Courts below have plainly erred in applying 

j the old cases to the present law. Even under the 

Limitation Act of 1877 there was some difference of 
| opinion on the question whether an order rejecting a 

| claim made without investigation came within Article 

,11 or not In the case of Jugal Kisliore Marwari 
v. Anibika Debt (1), Mookerjee and Beachcroft J,T. 

observed in their judgment that though there might 

be some divergence of judicial opinion there was 
weighty authority in support of the view that where 
an application had been dismissed with or without 
investigation a regular suit, if instituted, must be 
commenced within one year from the date of such 
order ; and the learned Judges cited reported cases in 
support of that observation. 

The case of TJmacharan Chatterjee v. Feron Moyee 
Debi (2) was decided in 1913 but the Article applied 
was Article 11 of the Limitation Act of 1877 and the 
case is of no assistance to the plaintiff. No doubt the 
; learned Judges there held that Article 11 of the Act of 

1877 was not applicable where there had been no 
investigation of the claim. But at the same time they 
i referred to the change which had been made in the 

language of Article 11 by the Act of 1908 and remarked 
that the change might have altefed the law. 

The view we take is supported by two decisions 
of the Madras High Court, Narasimha Chetti v. 
' Vijiapala Nainar { 3) and Ponnusami Filial v. Samu 

| Ammal (4), in which the learned Judges pointed out 

that the language of Article 11 of the Act of 1908 
was more comprehensive than the language of the 
preceding Act and refused to restrict the Article to 
those cases in which an investigation had taken 
place. 

(1) (1912) 16 C. W. N. 882. (3) (1914) 27 Ind. Cas. 944. 

(2) (1913) 18 C. W. X. 77o (4) (1916) 31 Had. L. J. 247. 
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The resalt is that this appeal-must he allowed and 
the whole suit dismissed with costs, both here and 
in the Courts below. But the dismissal of the suit 
will be without prejudice to any right which the 
plaintiff may have as against the defendantpo. 2. 

Beachcroft J. I agree. 

O.M. 


Appeal allowed. 


smm 
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[ON APPEAL FROM THE COURT OF THE JUQgClAL COMMISSIONER, 
NORTH-WEST FRONTIER PROVINCE, AT PESHAWAR.] 


Wajib-ul-arz — Authority of, as 
proceedings — Presumption a 
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irropmetors of two adjacent 
common lands — Limitation . 


The authority of a wajib-ul-t 
by Sir Henry Maine in his “ Vi' 
statement of all rights in land dn 
employed in settling the claims 
rental, and as the most important 
second even to the adjustment 
recognised. 

Lali v. Murlidhar (1) referrec 

Though a wajib-ul-arz does m 
tion in its support which prev 
impugned. 

In a dispute between the pro] 
and Mauzah Slier Ali, of which 
the latter to the defendants, as t( 
measuring upwards of 7,989 acn 
belonged tp them jointly with 
virtue of the ownership of the tv 
that they were the exclusive pi 
final determination of the case de 
on the wajib-ul-arz in which th 


Present : Lord Buckmaster, 
Sir Lawrence Jenkins. 

(1) (1906)1. L. B. 28 All. 
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was recorded ; and on that document together with the facts of the case* 
the plaintiffs’ claim to joint ownership failed. The statements in the 
other documentary evidence adduced were ambiguous and not immutable 
The laches of the plaintiffs in failing to assert their claim after it had 
been repeatedly and consistently challenged as long ago as 1883 was a 
circumstance, among others, very unfavourable for its success apart from 
the bar of limitation. 


Appeal 49 of. 1916 from a decree (1 3th January 1913) 
of the Court of the Judicial Commissioner, Ncrth West 
Frontier Province, at Peshawar, which varied a decree 
(10th May 1912) of the District Judge of Dera Ismail 
Khan. 

.The plaintiffs were the appellants to His Majesty 
in Council. 

The suit in which the above decrees were passed 
was instituted, on 23rd March- 1909 by the appellants 
(the proprietors of the village of Da rakki) against the 
respondents (the proprietors of the village of Sher 
Ali) to establish their right as joint owners with 
them of certain shamilat, or village common, lands of 
7,989 acres. The main questions for determination in 
this appeal, were whether such a right existed, and if 
so, whether it is barred by Limitation. 

The facts are, for the purpose of this report, suffici- 
ently stated in the judgment of the Judicial Com- 
mittee. 

The relief claimed was (a) that the plaintiffs be 
declared to be joint owners with the defendants, (6) 
that the conditions laid down in section 14 of the 
wajib-ul-arz, or record-of rights, of the former settle- 
ment be restored, (c) or any other suitable relief be 
granted. • 

The defendants denied the plaintiffs’ claim and 

alleged that in any case it was barred by lapse of time. 
* 

The District Judge found that the plaintiffs had on 

the evidence established joint ownership of the lands 
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greater part of the Dera Ismail Khan district, are separable from full,, 
ownership. Defendants have set up an adverse title to plaintiffs during 
the past thirty years, and even if that title had not the sanction of the 
Revenue Records, it has long since ripened by prescription. On these 
grounds I find that the plaintiffs 1 claim to a declaration of joint ownership 
is barred by limitation under section 120, Schedule II, Limitation Act* 
u The alternative claim to rights under sections 14 and 17 of the old 
alministration paper stands on a different footing. 

u The omissions of clauses 14 and 17 In 1904 constitute a new cause of 
action and the suit instituted in 1909 is within time. It is in fact admitted 
by counsel for defendants that the rights conferred on plaintiffs by those 
clauses are still exercisable. The actual meaning of these clauses need 
n6t be discussed. That will be a question chiefly for the Revenue autho- 
rities in connection with the acquisition of occupancy rights by cultivators 
an 1 the setting apart of land for cultivation, should disputes arise. The 
appeal is accordingly accepted to this extent that the claim relating to 
joint ownership is dismissed. The rest of the decree of the lower Court 
declaring that clause '14 is still operative will stand. Defendants will get 
their costs in this appeal as they have succeeded on the principal issue, 
and have admitted plaintiffs’ rights as regards the alternative prayer.” 
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On this appeal, which was heard ex parte, 

Be Gruyther, K. C., and E. Li. Bailees, for the 
appellants. 

[The nature and scope of the arguments appear 
from the judgment.] 

1 The judgment of their Lordships was delivered by 

Sir Lawrence Jenkins. In the district of Dera 
Ismail Khan there are two villages, Mauzah 'Darakki 
and Mauzah Sher Ali. Of the first the plaintiffs are 
the proprietors, of the second the defendants. 

The dispute is between the proprietors of these two 
villages as to the ownership of village common lands 
measuring upwards of 7,989 acres. The plaintiffs con- 
tend that these lands belong to them jointly with 
the defendants in proprietary right by virtue of own- 
ership of the two villages; the defendants maintain 

There 


that they are the exclusive proprietors, 
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a subsidiary question as to the omission of certain 1918 
provisions from the wajib-ul-arz relating to these Dakas 
common lands, but on this there is no longer any Khan 
contest. ' Ghhlax 

On the 10th May 1912, the District Judge of Dera khan* 
Ismail Khan decided on both points in the plaintiffs’ 
favour. On the 13th January 1913, this decree was 
varied by the Judicial Commissioner, North-West 
Frontier Province, who dismissed the plaintiffs’ claim 
of joint ownership. In other respects the decree 
was confirmed. It is from this variation in the appel- 
late decree that the present appeal has been preferred 
by the plaintiffs. 



The history of the land in suit is summed up in 
the following passage taken from the judgment of the 
Judicial Commissioner : — 

“ Tliis land originally formed part of the hinterland of the Kundi 
village of Darakki. Daring the period that Nawab Sarwar Khan of Dera, 
held a vague authority in the district under the Sikhs, one Mian Khan, a 
Kundi, obtained a Sanad authorising him to found a new village on the 
Darakki waste. He collected a group of colonists, consisting chiefly of 
Murats, and the village of Sher Ali was established. At the regular settle- 
ment (1874-78) the separate entity of Sher Ali was recognised by the autho- 
rities, and the persons actually holding land in the village were shown as 
owners in the Records of Rights.” 



Mian Khan was not an unwarranted intruder, en- 
tering on his new possession with a strong hand and 
with no sanction. He acted under the authority of 
the Nawab. And in this connection it is interesting 
and relevant to observe what Sir Henry Maine has to 
say of such matters : — 

“The Native Indian Government,”, he writes, “sometimes claimed 
(though in a vague and occasional way) some exceptional authority over 
the waste ; and acting on this precedent the British Government at the 
various settlements of land revenue has not seldom interfered to reduce 
excessive waste, and to re-apportion uncultivated lands among the various 
communities of a district.” ( u Village Communities,” p. 122.) 
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This is aptly illustrated at p. 38 of Yol. II of “ Tap- 
per’s Punjab Customary Law, ” where it is said : — 

“ Nawab Muhammad Khan, Sddaozai, Governor of the province of Dera, 
gave a great impulse to Beloch immigration. Without much regard to the 
claims of the old had proprietors, he allotted waste lands to anyone who 
would found a village.’ 1 


It is principally by reference to the settlement of 
1874-78 that the dispute between the litigants has to 
be determined. 

There are certain matters that are beyond contro- 
versy. Thus it is clear (a) that though what is now 
Mauzah Sher Ali was at one time a part of Mauzah 
Darakki, it was at the date of the settlement, and still 
is, a separate and distinct village, and (6) that the 
lands in suit are within the boundaries of Mauzah Sher 
Ali. 

At the same time it is apparent from the Revenue 
proceedings which led up to the wajib-ul-arz of 1878 
that in adjusting the rights in these lands regard was 
had to the Origin and history of Mauzah Slier Ali, and 
it was a part of the scheme of adjustment, that the 
claims of the parent Mauzah should be recognised. 
The settlement officer responsible for the Robkar of 
the 5th February 1876, recorded the opinion that it 
was fair and proper that the waste land should be 
entered as the joint property of the village Sher Ali 
and Mauzah Darakki. But from the earlier part of this 
document, it would seem that what was in the settle- 
ment officer’s contemplation was that the zamindars 
of Darakki should have equal rights with the cultiva- 
tors of the Murat tribe to break up the waste lands of 
Mauzah Sher Ali. " 

The next document that calls for notice is the 
Shajra Nasb, or genealogicaL tree. The whole of it is 
not on the record but only section 1, which is, in 
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Mauzah Slier Ali. It is there stated that : The pro- 
prietors of sher Ali and Darakki villages were held as 
malikan gabis (proprietors in possession) of 7,989 ghu- 
maoan, 6 kanals, 14 marlas of shamilat land.” It has 
been urged that this supports the appellants’ case, and 
much has been made of the expression malikan gabis. 
But here their Lordships are confronted by an initial 
difficulty. In the official translation of this document, 
Exhibit No. 25, there is no sort of indication that this 
statement as to proprietorship was derived from or- 
based on the terms of the wajib-ul-arz ; but in his 
judgment the District Judge renders this part of the 
document in these words : — 

“According to paragraph 14 of the wajib-ul-arz 7,789 ghoma 03 , 
6 kanaU, 14 marla9 of land was held to be the Shamilat property of the 
proprietors of Mauzahs Darakki and Sher Ali.” 

Which of these renderings is the more correct their 
Lordships have no means of judging, and their diffi- 
culties in this respect are enhanced as the appeal has 
been heard ex •parte. Yet there is a vital and obvious 
difference between their effect for the purpose in hand. 
In the one there is what purports to be an independ- 
ent statement of the rival rights ; in the other there 
is a statement which is merely the interpretation 
placed on paragraph 14 of the wajib-ul-arz. Nor do 
the difficulties end there. The expression malikan 
gabis is a term of art used for the purpose of settlement 
proceedings, and before its value as an indication of 
any group of rights or ...their quality can be justly 
appreciated its precise -signification in this context 
should be known. And here again their Lordships 
have been left without such assistance as would justify 
a decisive pronouncement on the point. That the ex- 
pression may bear a meaning that would not advance 
the plaintiffs’ case may be reasonably inferred as a 
possibility from a passage to be found at p. 150 of 
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Boulnois and Rattigan’s “Customary Law.” But, when 
all is said and done, the statements of these documents 
were not immutable, and the determination of this 
case must depend on the interpretation to be placed 
on the wajib-ul-arz or record of rights in which 
the final result of the settlement proceedings was 
recorded. 

A record of rights has been described by Bir Henry 
Maine as a detailed statement of all rights in land 
drawn up periodically by the functionaries employed 
in settling the claims of the Government to its shares 
of the rental (“ Village Communities,” p. 72). He 
adds that— 

“ The most important object of the settlement operations — not second 
even to the adjustment of Government revenue — ia to construct a record 
of rights, which is a detailed register of all rights over the soil in the form 
in which they are believed to have existed on the eve of the conquest or 
annexation.” 

The authority of such a document is universally 
recognised, and in Lali v. -Mitrlidhar (1) it was said:— 

“The term wajib-ul-are in the North-Western Provinces is applied to 
what is considered to be the most important document contained in the 
official records relating to the village administration.” 

Though it does not create a title, it gives rise to 
a presumption in its support, which prevails until its 
correctness is successfully impugned. 

Had the opinion expressed in the Robkar been 
reproduced in the wajib-ul-arz, and had the villagers 
of Daraki been entered there as owners jointly with 
the “ proprietors of Murat tribe,” it might well have 
been contended that the plaintiffs’ title was impreg- 
nable. But this was not done, and an examination 
of the wajib-ul-arz shows that it was a far more com- 
plete and exhaustive adjustment of rights than the 
outline sketched in the proposals of the Robkar. 

(1) (1906) I. L B. 28 All. 488, 492 ; L. K. 33 I A. 97, 101. ' 
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It will be found that the proposed rights of culti- 
vation and grazing are carefully safeguarded. And 
though the method employed may not have followed 
literally that contemplated by the author of the 
Robkar, it calls for no great ingenuity to guess how, 
on balancing expediencies and reckoning up the ad- 
vantages, it may have been felt, when the final word 
came to be said, that the conflict of claims could be 
best reconciled and most conveniently arranged by 
bestowing the inferior rights of enjoyment on both 
villages alike, but securing the superior right of pro- 
prietorship, with its obligations to the Government, 
exclusively to the village in which the lands were 
situated and of which they formed a part for the pur- 
poses of revenue administration. 

The only sections of the wajib-ul-arz disclosed in 
the record are the 14th and the 17tli, and on their 
true construction they do not (in their Lordships’ 
opinion) support the contention that their legal effect 
was that for which the appellants contend. Section 
14 draws a sharp distinction between the superior right 
of proprietorship of the village common lands and the 
inferior right of bringing them under cultivation and 
of grazing cattle. The superior right is recorded as 
belonging to the proprietors of the Murat tribe, or 
in other words, the proprietary body of Mauzah Sher 
Ali, and the inferior right as vested in the Khewat- 
dars of-both mauzahs. Section 17, after dealing with 
the cultivation of the village common land and the 
revenue to be paid, provides that the income is to go 
to the revenue of Mauzah Sher Ali, and not to Darakki. 
The learned Judicial Commissioner, in holding that 
the defendants’ title had the sanction of the Revenue 
Records attributed great importance to this provision 
as to the revenue, and their Lordships do not think he 
exaggerated its significance when he described it as 
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marking the true proprietorship of the waste lands. 
Indeed, counsel was unable to point to any other cir- 
cumstance in the case as a mark of proprietorship 
which was not equally, and even preferably, referable 
to the inferior right of cultivation and grazing bes- 
towed on the villagers of the two mauzahs. 

This view as to the meaning and effect of the 
wajib-ul-arz has not been held by the Judicial Com- 
missioner alone. In the report of Mr. S. Mulaim Din, 
Talisildar Tank, dated the 3rd July 1894, it is said 
that the names of the Darakki people are not shown 
in the column of proprietorship in the settlement and 
the Jamabandi files, but it is shown as village 
shamilat of the proprietors of Sher Ali. And this 
opinion is repeated in the Commissioner’s order of the 
20th May 1895. These views are of value, as Revenue 
officers would be intimately conversant witli topics 
of this kind. 

Nor do the difficulties in the appellants’ way rest 
there, for the subsequent treatment of the lands lends 
no small support to the view expressed as to the legal 
effect of the wajib-ul-arz. 

To begin vtith, the revenue of the lands has 
actually been received and dealt with according to the 
provisions of section 17. Then, again, from 1878 on- 
wards the lands have been consistently shown in the 
official records as the Shamilat Deli of Mauzak Sher 
Ali. The appellants seek to escape from the obvious 
inference this invites by the suggestion that this 
entry merely indicated the situation of the land 
within the bounds of Manzah Sher Ali, and was in no 
sense a token that the proprietorship belonged to that 
village. This attempted explanation leaves their 
Lordships unconvinced. 

And it is not as though there was this entry in the 
records and nothing , more. The Darakki claim to 
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proprietorship has been repeatedly and consistently 
challenged. As far back as 1883, the learned Judicial 
Commissioner declares, the plaintiffs’ rights were defi- 
nitely traversed. Then, from Mr. Bruce’s order of the 
20th May 1895, it is apparent that the villagers of 
Slier Ali at that time asserted that the Darakki vil lage 
had no proprietary rights in the land and denied the 
Darakki title. Again in 1900 this denial was repeated. 
And yet it was not until the institution of this suit 
on the 23rd of March 1909, that the plaintiffs attempt- 
ed to vindicate their claim in a Court of law, though 
long before this the urgent necessity of such action 
had been pressed on them. It would be wrong to 
treat all this as of no moment. Apart from any bar 
of limitation which this delay may entail, the reluc- 
tance, or, at any rate, prolonged failure, of the Darakki 
villagers to assert their claim in the Civil Courts, 
whether due to a lack of confidence in its merits or 
not, imposes on their Lordships the clear and impera- 
tive duty of cautious reserve before accepting the 
appellants’ contention that the decree adverse to 
their claim should be reversed. And the need for 
this reserve is the greater as this case with its diffi- 
culties and peculiarities has come before this Board 
in the absence of anyone to present the defendants’ 
case. 

But, in truth, so far from being convinced that the 
decree under appeal is erroneous, their Lordships con- 
sider it to be amply supported by a judgment which 
is well reasoned and well founded ; and they certainly 
are not prepared to disgont from the Appellate Court’s 
conclusion that the plaintiffs’ claim to joint owner- 
ship has failed. 

Nor do their Lordships differ from that Court’s 
decision that the plaintiffs’ claim t^> a declaration of 
joint ownership is barred by limitation, though in the 
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view they take this aspect of the case calls for no 
elaboration. 

The Judicial Commissioner has affirmed so much, 
of the First Court’s decree as declared clause 14 of the 
wajib-ul~arz to be still operative, but it follows from 
what he had previously determined that its legal 
effect would be in accordance with his view and not 
that of the First Court as to its true interpretation. 
The rights thus secured to the plaintiffs are not of as 
high a degree as they claimed, yet they are probably 
substantiaf. Any attempt, however, at a definition of 
them would be outside the scope of this appeal, for 
the determination of their meaning, as the Judicial 
Commissioner has indicated, is more a matter for the 
Revenue authorities, should the occasion ever arise. 

The result, then, is that their Lordships will 
humbly advise His Majesty that this appeal be dis- 
missed, biit without costs, as the respondents have not 
appeared. ' 

Appeal dismissed. 

Solicitors for the appellants : Hughes fy Sons 


J. v. w. 
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PRIVY COUNCIL 


DEBENDRA NATH DAS 

' V . 

BIBUDHENDRA MANSINGH B HR AM A REAR 

ROY. 

[ON APPEAL FROM THE HIGH C0U.1T AT F0j!T WILLIAM IN BENGAL.] 

Bengal Tenancy Act ( VIII of 18S5) s. 6, sub-ss (J), (4) (b) and (5) and 
s. 103 - B-*~~ Status of tenant , lohether tenure-holder or raiyat — Purpose 
for which land was acquired and extent of holding or tenure — Mode of 
determining status— Presumption of correctness of entry in Record of 
Riyhts Rebuttal of \ by proof of attendant circumstances showing in- 
correctness. 

'l he defendant held more than 250 acres of iand in a village which 
formed part of the plaintiff’s zemindari in the district of Cuttack, under a 
lease granted by the plaintiff’s predecessor in ti le in 1901 to a person who 
assigned it to the defendant in 1907. In proceedings taken to 
prepare the “Record o£ Rights” for the land covered by the lease, the 
defendant wa3 entered as a Una re-holder, but on his objection the 
Assistant Settlement Officer recorded him as a “settled raiyat at a fixed 
rent.” The lease was an ordinary reclamation lease of the land perman- 
ently to the lessee at a fixed rent “to make it fit for cultivation according 
to your will and you shall hold the same by cultivating it or having it 
cultivated, and you shall be competent to make such other arrangements or 
adopt such other convenient steps as you consider necessary for cultiva- 
ting the same.” lu a suit brought under the provisions of section 106 of 
the Bengal Tenancy Act (VIII of 1885) for rectification of the entry by 
recording the defendant as tenure-holder 

Held , on the construction of the Act, that in determining the Status 
of a tenant, whether he is a tenure-holder or a raiyat, what has to be 
considered is (a) the purpose for which the land was acquired, and ( b ) the 
extent of the tenure or holding. Fixity of rent was no criterion for the 
determination of that question, for a tenure may be held at a fixed rent 

* • Lord Buckmaster, Mr. Ameer Au and Sir Walter 

Phillimorb, Bart. 


P.C. 

1918 

Feb. 7. 
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1918 equally with a raiyati bolding. The statutory presumption under s. 5 
^ _ gll b-s. (5) applied to the defendant as holding m >re than 100 acres, and the 

Nath Das purpose appeared to be that the land. should not be cultivated by the per- 
e. sonal agency of the defendant hifhself. Here the laud was leased to a man 

•^ IBU ^ iEN - of means, a resident of another place, for the purpose of reclaiming the land 
singh Bhra- an( ^ ren( ^ er i n g R fit for cultivation, the agency to be employed for cultiva- 
marbar ting it being left to his discretion. The Courts were right in looking at the 
^ cn * attendant circumstances to judge of the purpose for which the lease was 
acquired and to determine the status of the defendant. The presumption 
under s. 103 B that an entry in a u Record of Rights ” finally published 
u shall be presumed to be correct until it is proved by evidence to be 
incorrect, 1 ’ was fully rebutted by the circumstances referred to by the 
majority of the Courts in India in arriving at the conclusion that the 
defendant was a tenure-holder and not a raiyat. 


Appeal 83 of 1917 from a judgment and decree 
(ll.tli July 1913) of the High Court at Calcutta which 
reversed a decree (16th July 1912) of a single Judge of 
the satpq Court, and restored a decree (16th August 
1909) of the Special Judge of Cuttack, which had 
affirmed a decree (20th December 1907) of the Settle- 
ment Officer of Dompara, Cuttack. 

The defendant was the appellant to His Majesty 
in Council. 

The appellant holds certain lands in a village 
named Goyalbank, in Killa Dompara, in the District 
of Cuttack of which the respondent is proprietor, as 
assignee of a lease grant ed by the respondent on the 
7tli June 1901 : and the main question for determina- 
tion is whether the appellant is in respect of these 
lands a tenure-holder, or, as he claims to be, a raiyat 
within the meaning of the Bengal Tenancy Act (VIII 
of 1885). 

The area of the land leased was 257 acres of which 
about 100 acres were cultivable. The lease was a 
reclamation lease of which the material clauses were 
clause 1, under which the lessee was to bring the 
lands under cultivation at his own expense, and by 
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Lis own efforts: clausa 3 by the terms of which no 
rent was to be paid (except for fishery rights) during 
the first five years : clauses 5. and 6 under which after 
the expiration of the five years, rent was to be paid 
at the fixed rate of 12 annas 6 pies per acre for all 
land brought under cultivation, and that rent was 
never to be enhanced : clause 5 which stipulated that 
the lessee was to be at liberty to relinquish the land 
if he found any inconvenience in cultivating it: and 
clause 9 by which the lessee was to make the culti- 
vable land fit for cultivation, and lioid the same by 
cultivating it, or having it cultivated, or. by taking 
such other steps for cultivating it, as he might consi- 
der necessary. 

The lessee brought under cultivation about 106 
acres of the laud, by cutting a canal and constructing 
a bund on it at considerable expense, and at first culti- 
vated it himself and afterwards by under-raiyats to 
whom he supplied seeds, etc., for this purpose, the 
under-raiyats giving him a share of the produce, 
agreed upon between them. 

The lessee assigned his interest to the appellant on 
7th January 1907, and in February of that year during 
the preparation of the record of rights (wajib-ul-arz) 
by the Assistant Settlement Officer, the latter re- 
corded the appellant as a settled raiyat ; and the culti- 
vators under him as “ shikmi ” or subordinate raiyats 
in respect of the lands iu suit. The cultivator made 
no objection to this entry, but the Director of Land 
Records doubted if it was correct and at his instance 
the lessor on 3rd October 1907, instituted against the 
appellant the suit which gave rise to this appeal, in 
the Court of the Settlement Officer of Dompara, under 
section 106 of the Bengal Tenancy Act, claiming that 
the entry in the record of rights was erroneous, and 
that the: appellant should have been entered as a 
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tenure-holder. The under-raiyats were not made 
parties to the suit. 

The appellant’s defences to the suit were that the 
suit was not maintainable, and that the entry in the 
record was correct. 

The Settlement Officer decided that the entry must 
her presumed to be correct until the contrary was 
proved, but he held that having regard to the facts of 
the case (a) that though the lease was a reclamation 
lease, and the lessee was first to make the land cultiv- 
able at his own expense, and then had cultivated it him-* 
self, or had it cultivated by others, he had in fact 
brought the lands under cultivation by the help of a 
large number of tenants who still held them; ( b ) that 
the position of the appellant and his permanent resi- 
dence at Cuttack made it clear that he only intended 
to bring the land under cultivation by establishing 
tenants on it, and to enjoy the income of it himself 
as a middleman ; and (c) that the area of the lands 
being over 100 bighas, the appellant must be held 
to be a tenure-holder under section 5, sub-section 
(5) of the Act, until the contrary was shown. The 
Settlement Officer accordingly held the appellant 
to be a tenure-holder and decreed the suit with 
costs. 

An appeal from that decision to the Special Judge 
of Cuttack was dismissed, and the appellant preferred 
an appeal to the High Court which was heard by 
Richardson J., sitting alone, who held on the cons- 
truction of the lease as a whole, and with regard to the 
circumstances to which it applied, its primary purpose 
was that the lessee should bring the lands under cul- 
tivation by his own efforts, and that lie was fairly 
entitled, therefore, as against the lessor to claim the 
status of a raiyat. He consequently allowed the 
appeal and dismissed the sn it. 
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Asutosh Mookerjee J.) who allowed the appeal, and Rath das 
restored the decree of the Special Judge • „ v : 

the judgment now appealed from was so far as ?ka Mak. 
material as follows : — SMGH Bhra 

rp MARBAR 

The area . covered by the lease exceeds 100 bighas. Consequently, I{oy - 
the presumption mentioned in sub-section (5) of section 5 of the Bengal 
Tenancy Act, is applicable. That sub-section provides that 1 where ’ 
as here, ‘the area held by a tenant exceeds 100 standard bighas, the 
tenant shall be presumed to be a tenure-holder until the contrary is 
shown.’ It is consequently obligatory upon the Court to presume that 
the defendant is a tenure-holder. Th* oni v 
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within the definition, but there may be other persons who are tenure- 
holders, although they may not have acquired a right to hold land for the 
purpose of 1 collecting rents or bringing it under cultivation by establishing 
tenants on it ; in other words, it is possible for a person to be a tenure- 
holder, although a part of the land in his occupadon is cultivated by 
himself and was intended to be cultivated by himself. In the case before 
us, it has been found that the land has been cultivated by under-tenants- 
of the defendant. That is perfectly consistent with the inference that 
the defendant is a tenure-holder, although lie has reserved a portion of 
the land to be cultivated by himself or by his servants. We are, therefore, 
of opinion that the statutory presumption has not been rebutted. 

On the other hand, there are indications iu the lease itself that the 
grant could never have been intended to be raiyati grant. In the first 
place the grant was for the purpose of reclamation, and the grantee was 
expected to reclaim the land at his own expense. His position, conse- 
quently, would hardly be intended to be as precarious as that of a non-oc-> 
eupancy raiyat. In the second place there was a period of remission 
fixed, during which no rent was to be paid on account of the land itself. 
Tills is a term which usually finds place in leases of tenures. In the 
third place, the rate of rent itself was fixed in perpetuity, and a premium 
was paid by the grantee to the grantor. Taken as a whole the lease, in 
our opinion, makes it reasonably plain that the grant was intended to 
be that of a tenure. We must hold that a correct view of the status of 
the defendant was taken, by the Assistant Settlement Officer, and the 
Special Judge, and the judgment of the Special Judge ought not to have 
been reversed in second appeal. The view we take is supported by the 
observations of Lord Davey in the case of Gohul Mandar v. Puimanund 
Singh { 1). 
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On this appeal. 

De Gruyther, K.G. and Sir Williim Garth , for the 
appellant, contended that on the proper construction of 
the lease and of the Bengal Tenancy Act, and on the 
facts of the case, the appellant should have been held 
to be a raiyat at a fixed rate of rent and not a tenure- 
holder. The arguments were mainly on the construc- 
tion of the Act of which ss. 4, 5 sub ss. (2), 4(b) and 
(5), 101, 102, 103, 1086 and 106 were referred to. The 
purpose for which the land was leased, was, it was 

(1) (1902) I. L. R. 29 Calc. 707 ; L. R. 29 I. A. 196. 
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submitted, the best test whether the appellant is a 
tenure-holder, or a raiyat : here the land was leased 
originally for the purpose of cultivation by the lessee . 
and it was a xaiyati lease notwithstanding it was 
subsequently sublet. Reference was made to Durga 
Prosonno Ghose v. Kali Das Put (1), Laidley v. Gour 
Gobind Sirkar (2), Promoda Nath Roy v. A.sirud- 
din -Mandat'd 8), and Gokul Mandar v. Pudmanund 
Singh (4). The entry of the appellant originally as 
a raiyat in the record-of-rights must be presumed 
under section 103(5) to be correct, as it has not been 
proved to be incorrect. 

Sir H. Erie Richards, K.C., and O'Gorman, for 
the respondent, were not called upon. 

The judgment of their Lordships was delivered by 

Mr. Ameer Ali. The sole question involved in 
this appeal is whether the defendant-appellant is a 
“tenure-holder” or raiyat as defined in the Bengal 
Tenancy Act (VIII of 1885,). 

The defendant holds over 250 acres of land in the 
village of Goyaibank, forming part of the plaintiff’s 
zemindari in the district of Cuttack, under a lease 
granted by the predecessor of the plaintiff in 1901 to 
one Gokulananda Chowdhury. In 1907 Gokulananda 
assigned the lease to the defendant. 

The land covered by the lease became about the 
same time the subject of “ record-of-rights ” proceed- 
ings instituted by Government under Chapter X of 
the Act. * 

These proceedings are taken by the revenue autho- 
rities before special officers for the ascertainment 
and record of all rights connected with the land 
within the ambit of the enquiry. At the initial stage 

(1) (1881) 9 C. L. R. 449, 451. (4) (1902) I. L. R. 29 Calc. 707 * 

(2) (1 885) 1. L. R. 11 Calc. 50 1,506. L. R. 29 I. A. 196. 

(3) (1911) 15 C. Sy. N. 896. 
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ol the proceedings, the defendant was entered as a 
“ tenure-holder,” but subsequently on his objection 
the Assistant Settlement Officer recorded liiin as “a 
settled raiyat at a fixed rent.” 

The present suit has been brought under the provi- 
sions of section 106 on behalf of the zemindar for 
rectification of the entry by recording the defendant 
as a “ tenure-holder.” The suit was first heard by 
the Settlement Officer, who upheld the plaintiff’s 
contention as to the status of the defendant, and his 
decision was confirmed on appeal by the Special J udge 
of Cuttack. The defendant then preferred a second 
appeal to the High Court of Calcutta, which came for 
hearing before Richardson J. The defendant renewed 
before that learned Judge his contention that under 
the terms of his lease he was entitled to be classed as 
a raiyat . Richardson J. accepted his contention and 
reversed the order of the Special Judge, the effect of 
which was that the entry in the record-of-rights re- 
mained as made by the Assistant Settlement Officer. 

An appeal was thereupon'preferred by the respond- 
ent under section 15 of the Letters Patent, which 
came on for hearing before two Judges of the High 
Court, Jenkins C.J. and Mookerjee J., who, differing 
from Richardson J., held, in concurrence with the 
Settlement Officer and the Special Judge, that the 
defendant was a tenure-holder. They accordingly re- 
versed the order of that learned Judge, and restored 
the decree of the lower Courts for the rectification of 
the entry in the record-of-rights. 

The present appeal to His Majesty in Council, 
which forms the sixth stage of this litigation, is an 
indication not merely of the persistency of the defend- 
ant, but also of the valuable rights that are attached 
to his claim, for, if he be a tenure-holder, persons 
holding under him would have the status of raiyats 
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and would be entitled to acquire, after a certain 
efflux of time, the right of occupancy under the Act. 
Whereas, if he be a raiyat , those persons would only 
be under-raiyats , without the privileges or security 
afforded by the A.ct to raiyats. 

For the purposes of the Tenancy Act, tenants are 
classed under three heads, viz., tenure-holders, raiyats, 
and under-raiyats , that is to say, tenants holding, 
whether mediately or immediately, under raiyats . 
Saiyats, again, are divided into three sub-classes, 
i.e., (a) raiyats holding at fixed rates, (b) occupancy 
raiyats , and (c) non-occupancy raiyats. The defend- 
ant has been entered as a settled raiyat at a fixed 
rent, evidently on the ground that under the lease the 
rent payable by him is permanently fixed. But it is 
to be observed that fixity of rent is no criterion for 
the determination of the point at issue, for a tenure 
may be held at a fixed rent equally with a raiyati 
boldipg. The question must, therefore, be decided on 
other considerations. 

Sub-section ( 1 ) of section 5 defines a tenure-holder 
to mean : — 

“ Primarily a person who has acquired from a proprietor or from 
another tenure-holder a right to hold land for the purpose of collecting 
rents or bringing it under cultivation by establishing tenants on it, and 
includes also the successors in interest of persons who have acquired such 
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And a raiyat is defined to mean : — 

“ Primarily a person who has acquired a right to hold land for the 
purpose of cultivating it by himself, or by members of his family, or by 
hired servants, or with the aid of partners, and includes also the successors 
in interest of persons who have acquired such a right.” 

Sub-section (4) provides certain rules for deter- 
mining whether a tenant is a “tenure-holder"’ or 
“ s raiyat .” Clause (&) is important : it says, “ The Court 
shall have regard to the purpose for which the right 
of tenancy was originally acquired.” Sub-section (5) 
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is equally important. It provides that where the area 
held by a tenant exceeds 100 standard bighas (a little 
over 33 acres) “ the tenant shall be presumed to be a 
tenure-holder until the contrary is proved.” In deter- 
mining the status, therefore, of a tenant, viz., whether 
he is a tenure-holder or a raiyat, two elements have 
to be borne in mind, first, the purpose for which 
the land was acquired, and, secondly , the extent of 
the tenure or holding. A close examination of the 
definition-clauses makes it quite obvious that both 
these elements are closely inter-related. The law 
assumes the raiyat to be the actual cultivator of 
the soil, either by his own labour or the labour of 
members of his family or by hired labourers, and 
it assumes also that ordinarily a larger area iflian 
100 bighas would make cultivation by the personal 
agency of the tenant improbable. The presumption 
provided in sub-section ( 5 ) of section 5 is founded on 
that hypothesis. 

In the present case, the land held by the defendant 
amounts to more than 250 acres ; the statutory pre- 
sumption certainly applies to him. He seeks to rebut 
it by referring to the purpose for which the lease was 
granted. The terms of the document have been care- 
fully examined by the Settlement Officer, the Special 
Judge and the High Court. Their Lordships will, 
therefore, confine their remarks to its general features. 
It is an ordinary, reclamation lease; it leases the land 
permanently to the lessee at a fixed reut to cultivate 
the same, after making it fit for cultivation at his own 
expense and by his own efforts. In other words, he 
is to reclaim the land at his own expense and bring 
it under cultivation. The ninth clause makes this 
quite clear. It says : — 

“ You shall, by reserving water and raising bandha [on the land leased,] 
make it fit for cultivation according to your will, and shall hold the same 
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by cultivating it or having it cultivated, and you shall be competent to 
make such other arrangement or adopt such other convenient steps as you - 
consider necessary for cultivating the same.” 

The employment of the agency for the cultivation 
is left entirely to the option of the lessee ; the land 
was leased for cultivation, that is, for agricultural 
purposes, but the agency to be employed is to be deter- 
mined by the lessee ; he lias the power to establish 
raiyats or under-lease it to others or cultivate it 
himself, if he can. Ii cannot be said that the purpose 
is, primarily or otherwise, that the demised land 
should be cultivated by his personal agency. At the 
best, the lease may be said to be equivocal. In their 
Lordships’ opinion, the High Court and the lower 
Courts were perfectly right to look to the attendant 
circumstances to judge of the purpose for which the 
lease was acquired and to determine the status of the 
defendant. Apart from the facts appearing in the 
lease to which the learned Judges of the High Court 
have referred as indicating that the land was being 
taken for purposes other than that of personal and 
direct cultivation as a raiyat, there is the outstanding 
circumstance that the land was leased to a man 
of means who appears to be a resident of another 
place for the purpose of reclamation and render 
ing fit for cultivation, the agency to be employed 
for carrying on the cultivation being left to his 
discretion. 

Their Lordships think that the presumption under 
section 103B, on which the defendant relies, that an 
entry in a record-of-rights finally published “ shall be 
presumed to be correct until it is proved by evidence 
to be incorrect,” is fully rebutted by the circums- 
tances to which the Courts in India have referred in 
arriving at the conclusion that the defendant was a 
tenure-holder and not a raiyat.. 
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Their Lordships are of opinion that this appeal 
should be dismissed with costs and that they will 
humbly advise His Majesty accordingly. 

j. v. w. Avpeal dismissed . 

Solicitor for the appellant : Edward Dale/ ado. 
Solicitor for the respondent : Solicitor , India Office. 


Debendra 
Nath Das 


Bibudhen- 
dra Man- 

SINGH RHEA- 
MARBAR 

' Roy. 


CRIMINAL REVISION 


Before C kitty and Richardson JJ. 


ASLAM MBAH 


EMPEROR 


Compromise — Petition of compromise presented to the Magistrate while 
writing judgment — Duty of Magistrate to accept, and give effect to, the 
petition — Criminal Procedure Code ( Act V of 2898 ) $, 345, 


Under s. 345 of the Criminal Procedure Code, a case may be compounded 
at any time before sentence is pronounced. A Magdsfcrate, therefore, 
cannot refuse to accept a petition of compromise presented to him whilst 
he is writing the judgment. 


The petitioners, who were related to the complain- 
ant and lived together in the same house, were tried by 
Mr. B. K. Sen, an Honorary Magistrate of Noakhali, on 
a charge under s. 323 of the Penal Code, of assaulting 
the complainant. After the trial was over, and while 
the Magistrate was writing the judgment, the parties 
presented a petition of compromise, but he .ordered 
the same to be filed, continued writing, and completed 
the judgment, convicting the petitioners and sentenc- 
ing them to a fine on the 21st May 1917. During 

J yi f v'v % 

•Criminal Bevision No. 906 of 1917, against the order of P, Sen, 
Offg. Magistrate of Noakhali, dated June 14, 1917. 
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the hearing of the appeal to the District Magistrate, 1917 
he directed a fresh petition of compromise to he filed 
before him, bat the parties were unable to do so, 
owing to the absence of the complainant from the Emperor, 
Court. The District Magistrate, thereupon, dismissed 
the appeal by his order dated 11th June 1917. The 
petitioner then moved the High Court and obtained 
the present Rule. 

Babu Santosh Kumar Bose , for the petitioners. 

No one appeared for the opposite party. 

Chitty and Richardson ./J. In this case the . 
opposite party, on whom the Role was also served, 
does not appear to show cause. In his explanation 
the Magistrate, before whom the case was tried, states 
that he does not think that the compromise petition 
could be accepted at such a late stage, when the judg- 
ment was actually being written ; but a case may be 
compromised under section 315 of the Code of Crimi- 
nal Procedure at any time before the sentence is pro- 
nounced. We, accordingly, make the Rule absolute 
and set aside the conviction and the sentence passed 
on the petitioners. The fines, if paid,, will be re- 
funded. • 

E. h. M. Rule absolute. 
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APPEAL FROM ORIGINAL CIVIL 


Before Sanderson C. J. and Woodroffe J. 


MURALIDHAR GHAMARIA 


M. R. DALMIA 


Appeal — Jurisdiction — Written statement , order refusing leave to file — 
“ Judgment' —Letters Patent , 1865, cl. 15 — Rules and Orders of High 
Court, Chap. XIV, r. S. 


No appeal lies from an order made by a Judge sitting on the Original 
Side, refusing an application by a defendant for leave to file bis written 
statement. Such an order is not a “ judgment ” within the meaning of 
clause 15 of the Letters Patent of 1865. 

The Justices of the Peace for Calcutta v. The Oriental Gas Company 
(1) referred to. 

Mathura Sundari Rad v. ffaran Chandra Saha (2) distinguished. 

This was an appeal from an order made by 
Greaves J. refusing an application by the defendant 
for leave to file liis written statement. 

On the 14tli August 1917, Messrs. M. R. Dalmia 
& Co. brought a suit against Muralidhar Chamaria 
praying for a decree that the defendant be ordered, 
inter alia, to return certain scrip alleged to have been 
taken by him on loan or to pay the value thereof 
estimated at Rs. 27,800. The plaint was served on the 
defendant on the 21st August and the defendant was 
required to file his written statement within two 
weeks from the date of such service. The defendant 
put in appearance on the 29th August but failed to 
file his written statement. On the 26th November, 


Appeal from Original Civil No. 98 of 1917, in Suit No. 954 of 
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on the application of the plaintiffs an order was passed 
by the Registrar' directing that the defendant should 
file his i written statement within a week and that 
in default the suit should be transferred to the list of 
undefended causes. The defendant failed to file his 
written statement within the time prescribed, and on 
the 10th December applied to Greaves J. for leave to 
file his written statement denying the plaintiffs’ claim 
and offered to pay costs. The application was refused. 
From thi3 order the present appeal was preferred. 

Mr. G. C. Ghose (with him Mr. S. C. Bose), for the 
appellant. An appeal lies from the order of Greaves J . 
It is a “ judgment” within the meaning of clause 15 
of the Letters Patent, as it finally adjudicates on the 
right of the defendant to file his written statement : 
The Justices of the Peace for Calcutta v. The Oriental 
Gas Company (1), Mathura Sundari Dasi v. Bar an 
Chandra Saha (2). I admit that it will be open to the 
defendant on appeal from the decree to challenge the 
correctness of the present order. . Even where there is 
irregularity in putting in a defence, the Court will not 
disregard it : Gibbings v. Strong (3), 

Mr. L'lngford James (with him Mr. B. K. Ghosh), 
for the respondents. No appeal lies from the order 
of Greaves J. It is not a “judgment” within the 
meaning of clause 15 of the Letters Patent. The 
effect of the order is set out in rule 3 of Chapter XIV 
of the Rules and Orders of the High Court. There 
has been no adjudication on the merits of the case : 
The Justices of the Peace for Calcutta v. The Oriental 
Gas Company (1), Kishen Pershad Panday v. TilucJc- 
dhari Ball (4), and Gobinda Lai Das v. Shiba Das 
Chat ter jee (5). 

(1) (1872) 8 B. L. R. 433. (3) (1884) L. R. 26 Cli. D. 60. 

(2) (1915) I. L. R. 43 Calc. 857. (4) (1890) I. L R. 18 Calc. 182. 

(5) (1906) I. L. R. 33 Calc. 1323. 


1917 


MtJEALI- 

DHAE 

Chamaru 

ti. 

Dalmia. 



Siiiil 

Sitlittl 


' M Zx' Greaves oa the 10th of December this year, by which 

Cham aria be ve f U sed an application by the defendant for leave 

Dalmia. to file Ms "written statement. 

The material dates are as follows: The plaint was 
filed on the 14th of August 1917 : it was served on the 
defendant on the 21st of August, and the defendant 
was required to put in his written statement within 
two weeks from the date of service, so that he should 
have filed his written statement on or about the 4th 
of September this year I ought to have mentioned 
that the defendant appeared on the 29th of August. 
He did not put in his written statement within the 
specified time: and on the 26th of November the 
plaintiff applied for an order that the defendant should 
be required to file his written statement: and on that 
date the Registrar made the following order: “It is 
ordered that the defendant do within one week from 
the date hereof file his written statement in this suit 
and that in default thereof this suit be transferred 
from the list of defended suits to the list of undefended 
suits The time for filing the written statement 
expired on the 3rd of December 1917, and by that 
time the defendant did not file his written state- 
ment. On the 10th of December, the defendant made 
the application to Mr. Justice Greaves to which 
T referred, and it was upon that applica- 
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15 of the Letters Patent, and he bases his argument 
upon the ground that it finally decides a right which 
the defendant had, of filing his written statement, 
and after he obtained that right, of appearing by 
counsel at the hearing of the suit, of calling evidence 
at the hearing of the suit, and having his case fully 
investigated. 

The result of the order of the Registrar, which 
was made on the 26th of November 1917, is described 
in rule 3, chapter XIY of the Rules of the High 
Court, Original Side (page 189 of Mr. Hechle’s Book, 
1914 edition). It is this: “Where a suit is heard 
ex parte agaiust any defendant, such defendant may 
be allowed to cross-examine, in person, the plaintiff’s 
witnesses, and to address the Court, but, unless the 
Court otherwise, specially orders, evidence will not 
be received on his behalf, nor will he be allowed the 
assistance of counsel or attorney”. 

Now, the definition of “ judgment” in clause 15 of 
the Letters Patent has been referred to so often that 
I think one of the learned Judges said that it has 
become classical. It is that which is to be found in 
the judgment of Sir Richard Couch, in the case of 
The Justices of the Peace for Calcutta v. The Oriental 
Gas Company (1), where he says : “We think that 
‘judgment’ in clause 15 means a decision which 
affects the merits of the question between the parties 
by determining some right or liability. It may be 
either final or preliminary or interlocutory, the differ- 
ence between them being that a final judgment deter- 
mines the whole cause or suit, and a preliminary or 
interlocutory judgment determines only a part, of it, 
leaving other matters to be determined”. 

Now, the question is whether, having regard to 
that definition (which, it is true, has been said to 
(1) (1872) 8 B. L. R. 433, 452. 
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to revive, if 1 may use the wor-.i, the right which haa 
passed away. Bat there is a farther consideration 
which affects my mind, and it is this : 1 fail to under- 

stand how it can be said that the refusal of the learned 
Judge to allow the defendant to file his written state- 
ment can be said to affect the merits of the question 
between the parties by determining some right. It 
has been pointed out during the course of the-iargu- 
ment that this order of the learned Judge does not 
decide the merits of the question between the 
parties : the case has to be tried on the merits. It 
is true that it has to be tried as an undefended suit : 
but the defendant has a right of appearing in person, 
and cross-examining the witnesses called for the plaint- 
iff. He may obtain leave of the Judge to appear by 
counsel, and to call witnesses. At all events, the 
matter has to be investigated and judicially deter- 
mined, and it may be that the plaintiff may fail in the 
suit. On the other hand, it may be that the plaintiff 
may succeed in the suit, and, if he succeeds in the suit, 
the defendant will have a right of appeal against the 
decree which will be passed against him : and, it has 
been admitted by the learned counsel for the appel- 
lant, Mr. C. 0. Ghose, that if that should happen, the 
appellant would be entitled at the hearing of the 
appeal from the final decree, to challenge the 
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correctness of the order which ray learned brother. 
Mr. Justice Greaves, made on the 10th of December. 

Under these circumstances, I do not think that the 
order of Mr. Justice Greaves refusing leave to the de- 
fendant to hie his written statement is a “judgment” 
within the meaning of clause 15 of the Letters 
Patent. 

There is only one other word which I wish to add. 
Reliance was placed upon the case of Muthura 
Sundan Dassi v. Harem Chandra Saha (1), and it 
was argued that the decision in that case covered 
the present one. I do not agree with that. I think 
that the facts in that case were entirely different; 
and that it does not cover the case now under con- 
sideration. For these reasons I think that this 
appeal should be dismissed with costs. 


Murali- 
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W oodeoffe J. There is yet no final decision on 
the merits of the case : it is not certain that there will 
be a decision adverse to the defendant ; for, even if the 
suit were heard ex parte, it does not follow that the 
plaintiff will get a decree. 

Nextly, the Court can give the special leave referred 
to in Chapter XIY, rule 3, of the Original Side Rules, if 
the appellant before us appears in Court and asks the 
Judge to exercise the powers under that rule. It may 
be under those circumstances that the determination 
of the question whicli has been argued before us to-day 
will prove wholly unnecessary — a circumstance which 
to my mind indicates that this is not an order against 
which there is a present right of appeal. 

Nextly, in my opinion, the appeal from a decree 
opens out the question of the correctness of all inter- 
locutory orders passed in the suit leading up to such a 
decree, unless any principle intervenes similar to th'at 

(1) (1915) I. L. R. 43 Calc. 857. 
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with regard to a preliminary decree, in the present 
case, if there is a decree against the defendant, I am 
clearly of opinion that it will be open to him on an 
Damua. appeal from the decree to challenge the order which 
Woodroffb he now appeals from. If it be said that owing to the 
J - suit being heard ex parte the evidence is all one way, 
the obvious answer seems to me to be that if the evi- 
dence is all one way it is because he should have been 
allowed to give his evidence, and that therefore he 
should be entitled to question the validity of the order 
by which the suit took this ex parte form. 

It may be noted that there is no appeal from such 
an order as that now before us, in the case of the 
mofussil Courts, no appeal having been provided by 
the Civil Procedure Code, a circumstance which has 
some bearing upon the question whether this is the 
kind of order against which an appeal should be held 
to be under the Letters Patent. If, however, it were 
to be held that it was not open to the defendant in 
an appeal from the decree to raise the question of the 
validity of the order now in dispute, it would follow 
as regards cases in the mofussil that practically a 
suit might be decided against a party without any 
right of appeal. As, therefore, in my opinion, this 
order can be challenged in any appeal from the final 
decree in this case, that is another reason why we 
should hold that no appeal lies. 

I, therefore, hold that no appeal lies, and that this 
appeal should be dismissed with costs. 

j. o. Appeal dismissed. 

Attorneys for the appellant : Dey fy Kshatriya. 

Attorneys for the respondents: 0 . C. Ganguly fy Co. 
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APPELLATE CRIMINAL. 


Before Richardson and ISeachcroft JJ. 


EL AH I BAKSH KAZI 


Jan. 29 


EMPEROR.* 


Deposition Admissibility of deposition when not taken in accordance with 
law on subsequent trial for abetment, of forgery and of user— Deposition 
signed by Judge and witness — No cross-examination on the point at 
the trial— Presumption of compliance with the law— Civil Procedure 
Code (Act \ of 1 90S), 0. XVIII , rr. 5, 6 — Evidence Act (I of 1872) 
ss. SO, 91. 


The provisions of 0. XVIII, rr. 5 and 6 of the Civil Procedure Code 
(Act V of 1908) are directory, and non-compliance therewith does not render 
the deposition inadmissible on a subsequent trial of the deponent either 
for giving false evidence or for abetment of forgery and of dishonest user 
of a bond proved by him in the course of a civil suit. 

Empress v. Mayadeb Gossami (1), Kamatchinathan Chetly v. Emperor 
(2), and Emperor v. Jog end r a Nath Ghose (3) discussed. 

Bogra v. Emperor (4) approved. 

If a deposition has not been read over to the witness, in the presence of 
the presiding Judge, it does not prove itself under s. 80 of the Evidence 
Act, but it may still be proved in some other way, e.g., by the Judge who 
recorded it or by the admission of the deponent. 

Section 91 of the Evidence Act, even if it covers a deposition, merely 
excludes oral evidence of its contents, but does not make the document 
inadmissible in evidence, nor does it deal with the question of its mode of 
proof otherwise. 

Where the deposition bore the signatures of the presiding Judge and 
of the deponent in his own vernacular, and the Judge and a pleader for the 
defendant, on whose behalf the appellant had deposed, were examined at the 

* Criminal Appeal Ho. 713 of 1917, against the order of S. E. Stinton, 
Additional SesSions-Judge of Dacca, dated SeD. 26 
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Ssssions trial but not cross-examined by the latter to show that the deposition 
had not been read over to him in the presence of the presiding officer, and 
there was nothing to the contrary on the record of the Sessions trial .■ 

Held, that the inference was that the deposition had been so read over to 
Emperor. £] ie deponent. 

Per Beachcroft J. A Court is not precluded from ascertaining from the 
document itself what is in it merely because the contents may not in fact 
be correct. Failure to ensure the accuracy of the record may create doubt 
as to the correctness of its contents," but does not affect its admissibility 
when it is otherwise proved. 

The story of the prosecution was that, on the 19th 
September 1909, Sridam Gope and his three brothers 
jointly executed seven money bonds for Rs. 648, in tb.4 
aggregate, in favour of Nakari Gope, the amount 
having been found due from them on account of pre- 
vious bonds. Nakari died shortly after and his son, 
Mahim Chandra Gope, brought a suit in the Court of 
the Second Munsif of Munshigunge, on the 15th August 
1918, on these bonds, against Sridam and liis brothers. 
By their written statement, filed on the 18th Novem- 
ber, the defendants denied the genuineness of the plaint- 
iff’s bonds, and set up in place of them seven other 
bonds dated the same day and for the same amount, but 
purporting to be for cash advanced, and bearing endorse- 
ments of payment and return of the bonds on the 13th 
April 1913. The suit was transferred to, and came on 
for hearing before, Babu Upendra Chandra Ghose, the 
Registrar-Munsif of Munshigunge. The appellant was 
examined in the course of the trial, on the 30th March 
1914, as the second defence witness. He proved the 
execution of the defendants’ bonds, admitted that he 
was the writer of them, and stated that he had 
witnessed the payment of cash, and the signatures of 
the witnesses. The Munsif found the defendants’ 
bonds to have been forged and decreed the suit. An 
appeal against the decree was dismissed, Mahim there- 
upon applied to the Munsif for sanction to prosecute 


Elahi 
Bax«h Kazi 
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the four executants and the appellant, which was 1918 
■ refused. On the motion of Mahim, the District Judge ^~~ n 
of Dacca, Mr. M. Smither, directed the prosecution Baksh kazi 
of these persons under section 476 of the Criminal Empesor. 
Procedure Code. . Sridam and his brothers were put on 
trial and the former was convicted of forgery and 
sentenced to seven years’ imprisonment, the others 
having been acquitted. 

The appellant was subsequently tried by Babu 
Adwaita Charan Samanta, Deputy Magistrate of Dacca, 
under s. 193 of the Penal Code, in respect of the 
evidence given by him in Mahim’s civil suit, 

Bissessar Rai, the then bench-clerk of the Registrar- 
Munsif, was examined for the prosecution, on the 15th 
June 1917, and deposed as follows : — 

Elahi Baksh deposed on oath in my presence. The practice is that’ 
after the deposition is recorded, it is read over and explained in Bengali to 
the deponent who next signs his name on it. ( Cross-examination before the 
charge) As I am very busy, I send the deposition and the witness to the office 
where it is read over and explained in Bengali. The witness next signs on 
the deposition. Elahi Baksh did not sign in my presence. . . ( Cross- 

examination after charge ) I have no independent recollection of what^,.. 
occurred. . . I read depositions to witnesses if I get time* . . (To 

Court) : The certificate — read over and ad/nitted correct 1 — is sometimes not 
given by mistake, though as a matter of fact it is actually done. l am 
positive I did not read over Ex. 7 to Elahi Baksh.” 

On the 8th August 1917, the Deputy Magistrate 
found, upon the evidence of this witness, that the 
appellant’s deposition of the 30th March 1914 (Ex. 7 
before the Magistrate— marked Ex. 27 at the Sessions , 
trial) had not been read over to the deponent in the 
presence of the presiding Judge, in accordance with 
0. XVIII, r. 5 of the Civil Procedure Code. He held 
that the deposition was, in consequence, inadmissible, 
and acquitted the appellant. 

The appellant was thereafter tried by the Addi- 
tional Sessions Judge of Dacca with a Jury under 
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ss. f and f JJ of the Penal Code. Bissessar Rai was 
not called at the trial, bat the Registrar- Munsif was 
examined and stated as follows; — 

Elahi Baksh was D. W. 2 (in the civil suit). I recorded his deposition 
in full. He proved the defendants’ bonds. This is his deposition (Ex. 27) 

[ objected to ]. Cross-examined : Bissessar Rai was only bench-clerk at the 
time. 

The pleader who appeared for Sridam in the civil 
suit was also examined at the trial of the appellant, 
but was not questioned by either side as to the read- 
ing over and the interpretation of Ex. 27 to the 
appellant. 

The Jury found the appellant guilty on both the 
charges, and the Judge sentenced him under each of 
the above sections to six years’ rigorous imprison- 
ment, concurrently. He now appealed to the High 
Court. 

Babu Dasarathy Sanyal (with him Babu Upendra 
Lai Boy), tor the appellant. The main ground of the 
appeal is that Ex. 27 was inadmissible, and that the rest 
of the evidence is insufficient for a conviction. Ex. 27 
was recorded in English which the appellant does 
not understand. It was not read over to him in the 
presence of the Judge, nor interpreted in accordance 
with Order XVIII, rr. 5 and 6. The appellant was tried 
for perjury and acquitted on the ground that his 
deposition was inadmissible as not having been taken 
according to law. Refers to ss. 182, 183 of the Civil 
Procedure Codes of 1877 and 1882, and Empress 
v. Mayadeb Gossami (1), Kamatchinathan v. Em- 
peror (2) The last case was referred to in Bogra v. 
Emperor.( 3). 

Mr. Monnier, for the Crown. It has not been shown 
that Ex. 27 was not read over to the appellant. The 

(1) ('881) I. L. R. 6 Calc. 762. (2) (1904) I L. R. 28 Mad. 308. 

(3) (1910) I. L. R. 34 Mad. 141. 
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Registrar-Munsif was not cross-examined by him to 191.8 
prove his present contention. The Mansif says he Elahi 
recorded the evidence in full, and the document bears Baksh Kazi 
the signature of the appellant. The presumption is emperor. 
that the formalities of the law were complied with. 

See Evidence Act, s. 114 Illust. (e). As to the rulings 
cited, the first two. are against me, and there are other 
decisions to the same effect : s ee, Emperor v. Jogendra 
Nath Ghose (1). But the object of rule 5 of Order XVIII 
is to ensure the accuracy of the recorded deposition, 
and the fact of the appellant having signed it amounts 
to an admission of its correctness. This case comes 
within Bogra v. Emperor (2). Refers also to Adyan 
Singh v. Queen-Empress (3). 

Richardson J. The appellant was tried before 
the Additional Sessions Judge of Dacca and a Jury on 
charges of abetment of forgery and abetment of the use 
of a forged document framed under sections 467 and 
471 of the Indian Penal Code read in each case with 
section 109 of tlie same Code. The Jury returned a 
unanimous verdict of guilty on both the charges, and 
the learned Sessions Judge accepted the verdict and 
sentenced the appellant for each offence to six years’ 
rigorous, imprisonment, directing, however, that the 
sentences should run concurrently. The charges 
relate to a series of seven bonds. The case for the 
prosecution is that these seven bonds were forged by, 
or by the oounivance of, one Sridam in order to take 
the place of seven genuine bonds. It appears that 
Sridam and his brothers had borrowed money from 
Nakari Gope, the father of Mahim Chandra Gope, the 
complainant in the present case. It is alleged that on 
the 3rd Aswin 1316 (September 1909) Sridam executed 
seven bonds in favour of Nakari, on which Nakari’s 
(1) (1914) I. L. R. 42 Calc. 240. (2) (1910) I. L. R. 34 Mad. 141. 

(3) (1886) I. L. R. 13 Calc. 121. 
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son Mahim (Nakari liimself having in the meantime 
died), institnted a suit on the loth August 1913. The 
suit was against Sridam and his brothers. On the 
18th November 1913, the latter filed their written 
statement, and with it they filed the bonds which are 
Eichardson alleged tQ be forged. The endorsements on the back 

of those bonds, purporting to show that the bonds 
were satisfied by payment on the 31st Ohaitra 1319, are 
also said to be forgeries. Mahim’s suit was tried by 
the Munsif who found that the bonds produced by the 
plaintiff were genuine, - and that the bonds ' produced 
by the defendants with the endorsements were forged. 
After that decision Mahim presented an application 
for leave to prosecute Sridam and his brothers for 
forgery and other offences. The learned Munsif who 
tried the suit refused to grant the sanction. Mohim 
then moved the District Judge who, under section 476 
of the Criminal Procedure Code, directed that Sridam 
and his brothers should be prosecuted for certain 
offences including forgery. A motion against that 
order was made to the High Court but the Court 
refused to entertain it. Then followed further pro- 
ceedings the result of which was that Sridam and his 
brothers were tried for forgery and that. Sridam was 
convicted of that offence. The Order of the District 
Judge, under section 476 of the Criminal Procedure 
Code, also directed the prosecution of the present 
appellant Elahi-Baksh Kazi. The latter was tried for 
perjury and was acquitted of that offence. He was 
then placed on his trial on the charges of which he 
has now been convicted. 

The learned pleader for the appellant has contended 
before us that the trial in the Court below is vitiated 
by the reception of evidence which is not admissible 
under the law. The contention relates to the deposi- 
tion of the appellant in the suit brought by Mahim 


Emperor, 



and the point taken is that the formalities required 1918 

by rules 5 and 6 of Order XYITI of the Civil Pro- 

cedure Code, were not observed. It is not disputed Baksh Kazi 

that the evidence \vas given on oath. But it is said Emeekor. 

that after the deposition had been written down by „ 

., ,, ... .. , , , . , Bichabdson 

the Munsit it was not read over to the witness as rule j. 

5 requires, or, at any rate, that it was not read to the 

witness in the presence of the Judge. Upon that it is 

argued that the deposition is hot legally a deposition 

at all, and that the Judge was wrong in allowing it to 

go to the Jury. In support of the contention reference 

is made to the cases of Empress v. Mayacleb Gossami 

(1) and Kamcitchinathan Chetty v. Emperor (2). If 

as a matter of fact the appellant’s deposition was not 

interpreted and .read over to him in the prescribed 

manner, the cases cited support the contention 

advanced, unless the rule laid down is to be confined, 

as it seems to have been in the past, to prosecutions 

for perjury. Our attention, however, has also been 

drawn to the case of Bogra v. Emperor (3) where a 

different note, and as it seems to me, the true note, is 

struck. The cases of Empress v. Mayadeb Gossami 

(l) and Kama tchina than Che tty v. Emperor (2) have 

been followed in other cases, for instance, Emperor 

v. Jogen.lra Nath Ghose (4). Speaking for myself, 

however, with great respect, I am not sure that I 

clearly understand the principle of those decisions. 

Under section 80 of the Indian Evidence Act, the 

deposition of a witness taken in accordance with law 

and purporting to be signed by a Judge or Magistrate 

proves itself. No other proof is required than the 

production of the deposition. I should have thought 

that a provision requiring a deposition to be read over 

to a witness was in its nature directory, and that if it 

(1) (1881) I. L. R. 6 Calc. 762. (3) (1910) I. L. R. 34 Mad. 141. 

(2) (1904) 1 L. R. 28 Mad. 308. (4) (1911) I L. R. 42 Calc. ’240. 
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1918 . were not complied with in a particular case, the 
deposition, while it might perhaps lose the benefit of 
Baksh Kazi section 80 of the Evidence Act, might still be proved 
in some other way. No doubt section 91 of the same 
Act says that in all cases in which any matter is 
required by law to be reduced to the form of a docu-^ 
ment, no evidence shall be given in proof of such 
matter except the document itself. But even if a 
deposition comes within that enactment, no question 
arises of proving the contents of a deposition except 
by the production of the deposition itself. The 
question is how is the deposition to be proved. 
There is no provision in the Code of Civil Procedure 
which expressly precludes a deposition from being re- 
ceived in evidence unless it has been i;ead over to the 
witness in the presence of the Judge. In the case of a 
document which requires registration but is not regis- 
tered, it is inadmissible in evidence not by reason of 
the provisions of section 91 of the Evidence Act, but by 
reason of the express provisions on the subject con- 
tained in the Registration Act. As at present advised 
I can see no reason why, even in a prosecution for 
perjury, failure to comply with the provisions of rules 
5 and 6 of Order XYIII should render a deposition 
entirely inadmissible in evidence, or why, if section 
80 cannot be called in aid, the deposition should not be 
proved, for instance, by the Judge who took it down, 
or -by the admission of the deponent. If it can be 
proved, in some such way, section 91 will have no 
application. But it is not necessary to determine this 
nuestion in the present case, because the learned 
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V. 

Empeho b. 


brother was also examined. Neither was asked in 1918 
cross-examination whether the appellant’s deposition Blah1 
was read over to him .after it had been recorded by Baksh Kazi 
the Court. The deposition bears the signature of the 
Munsif. It also bears the signature in Bengali of the „ 
appellant. I he -presence of the appellant s signature j. 
at the end of the deposition certainly supports the 
inference that the document was read over to him. 

There is nothing in the record to show that this was 
not done. The signature was presumably affixed in 
token that the deposition had been correctly recorded. 

No doubt the words which sometimes appear at the 
end of a deposition— “ read over and admitted to be 
correct ” — do not appear in the present case before the 
appellant’s signature. But the Code does not require 
that those words should be inserted From my ex- 
perience of the practice of the Courts below I may be 
more disposed to doubt whether the reading over of 
the deposition took place in the presence of the 
Munsif. But it still remains that there is no sugges- 
tion in the evidence that the law was not complied 
with. In my opinion, as the record stands, there is no 
ground for the contention that this deposition was not 
admissible in evidence. The point, I may add, was not 
taken in the Sessions Court. 

As to the substance of the matter, there is no 
shadow of suggestion that the appellant did no*t say 
what he is recorded as having said. The objection 
taken to the trial is an entirely technical one, and 
it is conceded that, apart from- this technical objec- 
tion, the propriety of the appellant’s conviction 
cannot be contested. In view of the charge of the 
learned Sessions Judge there appears to be no doubt, 
and in fact no dispute, that the appellant was the 
writer of the documents which have since been found 
to be forged documents ; and if his deposition was, as 
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I hold, properly received in evidence, the Jury had 
ample grounds for finding that the part which he took 
was a fraudulent, and dishonest part. 

The learned pleader for the appellant has asked 
us to use our powers under section 428 of the Criminal 
Procedure Code, and to examine or to direct the 
examination of the Peshkar of the Munsif’s Court 
at the time when the appellant’s deposition was 
recorded in the civil suit. In support of that appli- 
cation, the learned pleader has filed a copy of the 
deposition given by the Peshkar in the course of the 
trial for perjury, I have read that deposition and 
come to the conclusion that no useful purpose would 
be served by directing additional evidence to be taken 
at this late stage. 

In the result, I would affirm the conviction. As 
regards the sentence, I think, that four years’ rigorous 
imprisonment -would sufficiently meet the ends of 
justice. I would, therefore, reduce the sentence from 
six years’ to four years’ rigorous imprisonment under 
each charge, and maintain the order that the sentences 
are to run concurrently. With this modification the 
appeal should be dismissed. 


EL AH I 

Baksh Kazi 


Emperor. 


Richardson 


Beachcroft J. I agree. I have always felt doubt 
as to the correctness of the decision in the case of 
Empress v. Mayadeb G-ossami (1), and take this 
opportunity of endorsing the opinion expressed by 
my learned brother on the point decided in that and 
other similar cases. 

Section 91 of the Evidence Act is based on the 
principle that the only proper evidence of the contents 
of a document is the document itself, and the object 
of the provision in Order XVIII, rule 5 of the Code 
of Civil Procedure requiring a deposition to be read 

(i) (1881) I. L. R. 6 Calc. 762. 
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over to a witness is to ensure accuracy. I confess I 1918 
do not see why on principle a Court should he pre- 
eluded from ascertaining what is in a document, Baksh Kazi 
from the document itself, merely because the contents emperob 
of the document may not in fact be correct. Failure n 
to take the necessary precautions to ensure accuracy j. 
may create doubts as to whether the record correctly 
represents what the witness said, but in my opinion 
it cannot affect the admissibility of the document in 
evidence, if the making of the document is otherwise 
proved. 

E. H. M, Appeal dismissed . 


APPELLATE CIVIL. 


Before Chatter jea and Walmsley JJ 

AMBALIKA DASX 


APARNA DASL* 

Custom — Custom arid usage — Origin of custom — Existence from time im- 
memorial — Grant purporting to create family-custom — Proof of long 
line <f succession. 

Where by a confirmatory grant, dated the 4th February 1797, a Raja 
after confirming a previous grant of a similar nature by his predecessor, 
gave to a Rani certain properties as Joutulc Banian Britti and laid down in 
the.sanad of grant that she and the future Ranis were not entitled to sell 
or make a gift of the Britti but to enjoy the profits only for life, and pres- 
cribed a rule of succession to the effect that only Ranis of the family were 
to succeed to the properties for life, and no Rajas could claim or alter the 
course of succession as aforesaid : — 

. Held , that the grant in so far as it laid down a rule of succession was 
absolutely void, as it prescribed a right of succession unknown to Hindu 
Law. It was also void as it purported to create successive life estates in 

Appeal from Original Decree, No. 86 of 1915, against the decree of 
Jogendra Nath Bose, Subordinate Judge of Khulna, dated Nov. 17, 1914. 
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favour of unborn persons, the estate itself bein, 
the rule of succession laid down in th< 
followed, it could not be treated as bir 
ripened into a family custom. 

Held, also, that in order to establish 
custom had existed from time 
was peculiar only to a single fa: 
ever. 

A family custom of proved 
the Courts, irrespective of the p 


Am b ALIKA 
Dasi 


Aparna 

Dari. 


was entitled to be recognised by 
rank of the family, but where the 
must be shown that there had been a long 
rith the usage. 

gh (1), Pertab Deb v. Surrap Deb Raifcut 
Sivananantha Perumal Sethurayar (3), 
Superundhtmja Prasad Singh (4), Prince 
Mahomed BuJctyar Shah v. Rani Dhojamani (5) referred to. 

Appeal by Srimatee Ambalika Dasi and others, the 
defendants. 

The facts are shortly these. Taraf Katia Nangla 
ouzi No. 1086 of the Khulna Colleotorate, consisted 
o eight mauzas, one of them being Katia Nangla 
situated in Pargana Sahas. The latter belonged to 
Raja Barada Kant Roy of the Chanchra Raj family, 
who died leaving a widow Rani Dnrga Snndari, and 
three sons Jnanada Kant, Hemada Kant and Manada 
Kant the last being the issue of a predeceased wife 
named Chandramukhi. Bv an ImlfininrA nf 
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aforesaid conveyance the life estate in Taraf Katia 
Nangla was held by Rani Darga Sundari. In 1901, 
Kali Prasanna Ghose brought a suit for partition of 
Pargana Sahas including Taraf Katia Nangla. That 
suit was amicably settled and Pargana Sahas was 
partitioned. It was agreed, however, that Taraf 
Katia Nangla would remain in the possession of the 
Rani during her life time and that it would be parti- 
tioned after her death. Rani Durga Sundari died on 
the 28th December 1911. On the 27th August 1912, 
the executrix and executors of Kali Prasanna Ghose 
instituted this suit which was originally a suit for 
partition, but later it was converted into a title suit. 
The plaintiffs contended that on the death of Rani 
Durga Sundari they became entitled to possession of 
one-tliird of Taraf Katia Nangla. The defendants 1 to 
4 who were the representatives of the brothers of 
Hemada Kant disclaimed all interest in the property 
and pleaded that Taraf Katia Nangla was the Banian 
britti of the Ranis of the family. The defendants 
6 to 9, the Ranis and ’wives of the defendants 1 
to 4, pleaded that according to a family custom the 
Ranis of the family successively were entitled to it ; 
that the male members of the family had no right to 
the same and consequently the plaintiffs had acquired 
no title thereto under the conveyance executed by 
Hemada Kant. These defendants further alleged 
that one Raja Nilkant executed a‘ sanad of grant in 
favour of his step mother Rani Indra Nilmani on the 
16th Sraban 1160, B.S. This sanad was not pro- 
duced at the trial. Later, a confirmatory sanad was 
granted by Raja Srikant on the 25th Magli 1203, B. S. 
to liis wife Rani Annapurna and his brother’s wife 
.Rani Rajeswari which contained the following *■ « My 
father the late Raja Nilkant Roy gave Taraf Katia 
Nangla and others in Parganah Sahas to the late 
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Katia Nangla only, and not in the whole Taraf Katia 1918 
Nang la, passed under the conveyance executed by him ambalika 
in favour of Kali Prasanna Ghose, and passed a decree Dasi 
accordingly. *• 

. . Aparna 

1 1 o m that decision the defendants 6 to 9 preferred Dasi. 
this appeal to the High Court. 

Mr. B. C. Mitter (with him Dr. Jadu Nath 
Kanjilal and Babu Bhudar Haidar ), for the appel- 
■ lants, contended that the orgin of the family custom 
and usage was traceable from the grant of 1160 B. S. 

But he could not prove that there was any such 
custom before 1160 B. S. though there must have been 
some arrangement prior to that date. 

[Chatterjf.a J. If the custom originated with the 
grant of 1160 B. S., would it be valid ?] 

Such a custom would be valid. See: 'Prince. 
Mahomed Buktyar Shah v. Rani Dhojamani (1), 

Gopalrav v. Trimbakrav (2). Since the confirmatory 
grant of 1203 B. S. there was evidence to show that 
there had been a long line of succession in accordance 
with that custom and usage ; see TJmrithnatli Clioiv- 
dhry v. Gouveenaih Ohowdhry (3). In Garura dhwcij a 
Prasad Singh v. Superundhwaja Prasad Singh (4), 
there was a family custom existing for a period of 
80 years. The Ranis in succession gave over at the 
end of their lives, but that was merely a relinquish- 
ment in favour of the next successor and no new title 
was created by such gift : see Roy’s Customary Law, 
page 44. The period necessary to constitute a custom 
as ancient existed in the present case. He cited Baner- 
jee s Stridhan (4th Edition), page 244 Shama Charan 
Sarkar s Vyavastha Darpan page 117, Soorendranath 
Boy v. Mussamut Heeramonee Burmoneali (5), 

(1) (1905) 2 C. L. J. 20 ; 29. (4) (1900) I. L. K. 23 All. 37 ; 

(2) (1886) I. L. R. 10 Bom. 598. L. R. 27 I. A. 238. 

(3) (1870) 13 Moo. I. A. 542 ; 549. (5) (1868) 12 Moo. I. A. 81, 91. 
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Shyamanand Das $ lohapatra v. Hama Kanta Das 
Mohapaira (1), Sarabjit Partap Bahadur Sahi v. 
Indarjit Par tap Bahadur Said (2). 

Sir Rashbehary Ghose (with him Babu Mahendra 
Nath Roy , Babu Hara Prasad Ghatterj ee, Babu Biraj 
Mohan Masumdar and Babu Suresh Chandra Bose), 
for the respondents, contended that the rale of succes- 
sion set up by the defendants was based upon a grant 
and not upon a family usage or kulachar. The grant 
in so far as it laid down the line of succession was 
absolutely void and unknown to Hindu Law. The 
succession as laid down in the grant was to apply 
to unborn persons. Further that no question of im- 
memorial usage could possibly arise in the present 
case when the origin of the supposed custom was 
unknown. No question of immemorial usage arose 
when according to the appellants themselves there 
had been only one instance of succession namely, that 
of Kripamoyi : see : Prince Mahomed Buktyar Shah 
v. Rani Dhojamani (3), Bhau Nanaji Utpat v. 
Govind (4), Umrithnath Chowdhry v. Goureenath 
Choivdhry (5). In Hindu Law custom must exist 
from time immemorial: see Garuradhwaja Prasad 
Singh v. Super undhwaj a Prasad Singh (6), Rama- 
lakhshmi Ammal v. Sivanantha Perumal Sethurayar 
(7). In Garuradhwaja Prasad Singh v. Superun- 
dhiuaja Prasad Singh (6), there was nothing to show 
how and when the custom had its origin. 

Sarabjit Partap Bahadur Sahi v. Indarjit Partap , 
Bahadur Sahi (2), Shyamanand Das Mohapatra v. 


Aparsa 

I)asi. 


(1) 11904') I. L. R. 32 Calc 6. 

(2) (1904)1. L. R. 27 All. 203. 

(3) (1905) 2 0. L. J. 20 

(4) (1874) 11 Bora. H. C. Rep. 249. 

(5) (1870) 13 Moo. I. A. 542, 549. 
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Ramakxnta Das Mohapatm (1), do mot support the 
contentions of the appellants. 

Dr. Jadunath Kanjilal, in reply. 

Cur. adv. vuit. 

Chatter JE .v J . This appeal and appeal No. 59 arise 
out of a suit instituted by the plaintiffs as executors to 
the estate of one Kali Prasanna Ghose for the partition 
of a property called Taraf Katia Nangla and for allot- 
ment of a one-third share thereof to the plaintiffs. 

Taiaf Katia Nangla Touzi No. 1086 of the Khulna 
Collectorate consists of 8 mauzahs, one of which bears 
the name of Katia Nangla. It is situated in Pargana 
Sahas, and the revenue payable for it was included 
in the dowl of Pargana Sahas at the time of the decen- 
nial settlement, but has all along been treated as a 
separate property and a separate touzi number was 
given to it when the Cess Act came into force. The 
plaintiff claims title to o he- third share of it in the 
following manner. 

Pargana Sahas belonged to the Chanchra Raj family, 
and Raja Barada Kant (the last Raja) left three sons. 
Jnanada Kant, Hemada Kant and Manada Kant, 
Hemada Kant Roy, one of the sons, sold his undivided 
one-third share of Zemindari Mehal Pargana Sahas, 
Touzi No. 186 of the Khulna Collectorate to Kali 
Prasanna Ghose by a conveyance, dated the 15th 
December 1892, “ together with a like share of and 
in all and singular subordinate interests in the said 
zemindari including the Banian britti in Katia Nangla 
for Rs. 1,15,000. At that time the life estate in Taraf 
Katia Nangla was , held by Rani Durga Sundari, the 
mother of Hemada Kant, under a family arrangement, 
the latter having a vested remainder in one-third share 
of the property. In the year 1901, Kali Prasanna 
Ghose brought a suit for partition of Pargana Sahas 
(1) (1904) I. L. R. 32 Calc. 6. 
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A MB ALIK A 

Dasi 

v. 

Arpana 

Dasi. 

Cbatterjea 

J. 


including Mauza Katia Nangla. The case was amicably 
settled, and Pargana Sahas was partitioned ; and it was 
agreed in that suit that Taraf Katia Nangla Would 
remain in the possession of the Rani during her life 
time and that it would be partitioned after her death. 

Rani Durga Sundari died on the 28tli December 
1911 and the present suit was instituted on the 7th 
August, 1912. 

The plaint was originally one for partition with a 
court-fee of ten rupees and was directed only against 
the defendants Nos. 1 to 4 who are the representatives 
of the brothers of Hemada Kant. The defendants 
1 to 4 disclaimed all interest in the property, and 
stated that Taraf Katia Nangla was the Banian britti 
of the Ranis of the family. The defendants Nos. 6 to 
9 (the Ranis) were thereupon added as parties. They 
pleaded that the Taraf was Banian britti , that under a 
family custom the Ranis oT the family successively are 
entitled to it, that the male members of the family have 
no right to the same, and that accordingly the plaintiff 
had acquired no title to it under the conveyance exe- 
cuted by Hemada Kant. The latter (the defendant 
No. 5) was also made a party and he pleaded that the 
claim set up by the defendants 6 to 9 that the property 
was held by Ranis in succession was false, that the 
property was obtained by his mother Rani Durga 
Sundari by gift from one Rani Kripamoyi (who held 
it in absolute right) and that on the death of Rani 
Durga Sundari, he as her sole surviving son was en- 
titled to the whole of the Taraf, but that the plaintiff 
had not acquired any right to Katia Nangla under 
the conveyance executed by him in favour of Kali 
Prasanna G-liose. The plaint was thereupon amended 
and the suit was converted into a title suit. 

The Court below held that the defendants 6 to 9 
. to prove the family custom set up by 
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them, that Hemada Kant had a vested interest to the 
extent of one-third in it, at the time of the sale of his 
share of Pargana Sahas, but that a third- share in 
Mauza Katia Nangla only and not in the whole Taraf 
Katia Nangla, passed under the conveyance executed 
by him in favour of Kali Prasanna Chose, and made a 
decree accordingly. 

The defendants Nos. 6 to 9 have preferred Appeal 
No. 86 of 1915, and the plaintiffs have preferred Appeal 
No. 59 of 1915. 

We will first deal with the appeal of the defend- 
ants Nos. 6 to 9, viz., Appeal No. 86 of 1915. 

The following genealogical table of the family will 
be useful in following the facts of the case. 

Haja Sukdev Roy (died in 1152) 

—Another wife -Rani Indra Niimani. 

Raja Nilkanfc Roy (died in 1170). 

I 

Raja Srikant (died 1209) 

-Rani Annapurna 
(died 1229). 


A MB A LIKA 
Da s i 


Aparna 

Dasl 


Raja Gopi Nath. 
— Rani Rajeswari 
(died 1244). 


Bani Kant (died 1224). 
Rani Kripamoyi 
(died 1286). * 


— Mon Mohiui 
(died childless). 


Raja Barada Kant 
— Durga Sundati 


•Onandra Mukhi 


Mauada Kant 
(died 1298). 
-Rani Probhabai 
(died 1305). 


Jnauda Kant 
— Bhuban Mohini, 

Adopted son 
Khiroda Kant 
— Kanak Prova 
Defendant No. 8. 


Hemada Kant 
Defendant No. 5. 


Satish Kant 
Defendant No. S. 

— Ambalika 
Defendant No. 6. 


Jyotish Kant 
Defendant No. 3. 
—Rani Ribhabati 
Defendant No. 7. 


Khiroda Kant 
Defendant No. 1. 

Adopted by 
Jnanada Kant 
— Kanak Prova 
Defendant No, 8 . 

_ u is alleged by the defendants 6 to 9, that Raja 
Nilkant executed a sanad in favour of hjs step mother 


Nripotish Kant 
Defendant No. A. 

— J yoti Rupa 
Defendant No. 9. 
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1918 Rani Indra Nilmani on the 16th Sravan 1160 B. S. 

Ambauka (1853). The original sanad is not forthcoming, but 
Dasi it is stated in a Rubokari of the Collector of Jessore, 
dated the 25th March 1816, that “on reference to 
the sanad and after an enquiry it became clear 
Cftattkrjea that Raja Niikant, had made a gift as britti of 5001 
3 • . bighas in Mauza Katia Nangla and others ” together 
with other lauds in other Mauzas to Rani Indra 
Nilmani for her maintenance that she was in posses- 
sion thereof, and that during her life time she made a 
gift of them to Rani Annapurna as a joutuk britti. 
The original sanad, therefore, must have been pro- 
duced before the Collector. The defendants have pro- 
duced. in this case a confirmatory sanad said to have 
been granted by Raja Srikant Roy on the 4th February 
1797 to his wife Rani Annapurna ‘and his brother’s 
wife Rani Rajeswari (wife of Raja Gopinath) in which 
it is stated “ my father the late Raja Niikant Roy gave 
Taraf Katia Nangla and others in Pargana Sahas to the 
late Rani Indra Nilmani as Ranian joutuk britti for 
the performance of bratas and other charitable and 
pious acts.. .Confirming the aforesaid Katia Nangla 
and others included within my zemindari Pargana 
Sahas is again granted to you as joutuk britti for 
your maintenance and the performance of pious acts. 
You and the Ranis of the family shall remain in the 
enjoyment and possession of the aforesaid britti and 
hold the same as lakheraj. You or the future Ranis 
shall not be entitled to make a sale gift or hiba 
of the aforesaid britti and shall be entitled only to 
enjoy the profits thereof. I or my heirs shall have 
no claim to or concern with the aforesaid britti. If 
I or they should at any time make any claim, it shall 
be futile and of no effect. To this effect I grant 
this sanad in confirmation of the Banian joutuk 
britti.” 


Aparna 

Dasi. 
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The, defendants have also produced a taidad of the 1918 
bajeh lands belonging to Rani Annapurna filed in the ambauka 
Jessore Collectorate in 1209 B.S., by one Ramdin D £ SI 
Singh in which it is stated that Raja Nil Kant had aparna 

granted a britti to Rani Indra Nilmani of lands situ- Das1 ~ 
ated in Mauzah Katia Nangla and seven other mauzahs Chatterjea 
(named) and she made a gift of that britti as joutuk to J ‘ 
Rani Annapurna. The date of the old sanad bearing 
the signature of the Raja is given as 11th Bhadra, 1160 
B.S., and that of the joutuk britti. as 2oth Sravan, 1187. 

It appears that the said Ramdin Singh obtained 
a mortgage of about 3,867 bighas of land situated in 
Katia Nangla (referred to in the proceedings as pur- 
chase) from Rani Annapurna, On the death of Ramdin, 
his son Mohan Singh was in ' possession of the pro- 
perty, and he made gift of portions of tiie same to his 
son-in-law and daughter’s son who were in possession, 
when proceedings were started for resumption of the 
lands under Regulation XIX. of 1793. The Collector of 
Jessore by his Rubokari dated the 25tli March, 1816, „ 

referred to the sanad dated the 16th Sravan, 1160, and 
the facts stated above and came to the conclusion 
that the lands were actually the “ joutuk britti pro- 
perties” of Rani Annapurna, and that under the 
circumstances the Government had no title to the 
lands mentioned in the sanad. 

Rani Annapurna (the widow of Raja Srikant) died 
in 1229, and it appears from a petition of her daughter- 
in-law Rani Kripamoyi (hereafter referred to) that 
she made a gift of the entire britti Taraf Katia Nangla 
during her life time to Rani Kripamoyi. Raja Sri- 
kant’s son Banikant died in 1224, leaving his widow 
Rani Kripamoyi and a minor son Raja Barada Kant. 

Raja Barada Kant’s estate having fallen into arrears 
of Government revenue was taken charge of by the * 

Court of Wards. 
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In the meantime the mortgage debt due to Mohan 
Singh (son of Ramdin Singh) was satisfied, and 
Mohan Singh, by a petition to the Collector of Jessore, 
dated the 18th December 1822, stated that he had 
received the whole of the principal and interest, and 
Chatterj ! i.\ prayed that the name of Rani Kripamoyi as the owner 
J ' of the joutuk britti might be entered by expunging 
his nathe. 

Rani Kripamoyi on the 9th March 1823, applied 
to the Collector of Jessore for registration of her name 
in respect of joutuk britti Katia Nangla as the mort- 
gage had been paid off, bat stated that the property 
might remain under the management of the Court 
of Wards until the money due from her son (Raja 
Barada Kant) to Government was satisfied, when it 
would come back to her, and that an annual sum 
might be fixed for her personal expenses and religious 
rites, and this proposal was accepted and given effect 
to by the Collector as would appear from his Rubokari 
dated the 22nd March, 1863. 

In 1823, the Government decided to restore Pargana 
Sahas to the minor Raja (Barada ( Kant) after a proper 
settlement shall have been made by the Collector 
and directed the Board of Revenue (by a letter dated 
the 13th November, 1823) to issue the necessary 


Ambahka 

Dasi 


Aparna 

Dasi. 


In the year 1837, one Ram Kissen Panda put in 
a taidad in the Collectorate in respect of 6,121 bighas 
of lands in Katia Nangla and other mauzahs' claiming 
the same under a gift from Rani Indra Nilmani. The 
Collector thereupon started proceedings for assessment 
of revenue upon those lands under the provisions of 
Regulation II of 1819. 

Rani Kripamoyi in her petition dated {he 4th 
August, 1837, filed in the said proceedings stated that 
“Since a long time before the British Government 
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the Ranis of Rajas have been in enjoyment and posses- 
sion of the Ranian britti in many villages especially amba: 
in Taraf Katia Nangla as revenue free lands. The 
Ranis in former times had been in possession of the a pa bn a 
britti in lieu of maintenance of the Ranis, and they Pa S 1- 
had been in the enjoyment of the profits. In this way Ch.tter.jea 
after the death of one Rani another Rani succeeded 
to the rights of enjoyment for her maintenance. In 
this way the hr it having come down from one Rani 
to another it descended to the late Rani Annapurna 
who made a gift of the entire Brit Taraf Katia 
Nangl a and others to me as a joiitulc for my mainten- 
ance and since then I have been holding that property 
as joutuk property and I have been in undisputed 
enjoyment of the profits thereof. Neither the afore- 
said Panda nor any other person has a single cottah 
of l ikheraj land in the aforesaid Taraf.” Raja Barada 
Kant in his petition of the same date stated that “ in 
the year 1197 when a decennial settlement of the 
entire zemindari was concluded with mv grandfather 
the late Maharaja Sri Kant Roy the entire Ranian, 
britti was resumed and being assessed with revenue 
included in the dowl of the zemindari. Thereupon 
the late Raja paid the revenue of the resumed hr its 
along with the zemindari and maintained the grant 
{brit) to the Ranis Rajeswari and Annapurna as before 
for their ma'ntenance. After their death my mother 
Srimati Rani Kripamoyi succeeded to the brit property 
who defrayed the expenses of her maintenance out of 
it, and I have been paying the revenue of the entire 
property to Government. But. they have not the 
power of making a sale or gift of that brit . . . . 

when the Ranian britti was resumed by Government, 
in the year .1197 and assessed with revenue, and when 
the Ranis have not the power of making a sale or 
gift how can it be possible that Rani Indra N-ilmani 
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1918 made a valid rent-free gift of the aforesaid 6,121 bighas 
Ambalika of land to the aforesaid Panda.” 

Basi * The matter came up before the Special Deputy 
Collector and he held by bis order, dated the 16th 
January 1838, that the lands in dispute were in fact the 
Chatterjea resumed lands of the Ranis, they having been resumed 
' L by the Government and their rents added to the entire 
zemindari of the Raja at the time of the decennial 
settlement, that the lands had been given away for 
maintenance to Rani Kripatnoyi, that the claim of 
Ramkissen Panda was false, and that the claim of the 
Government to resume the lands on the ground of the 
same being la kheraj was untenable. The order of the 
Special Deputy Collector was upheld by the Commis- 
sioner by his Rubokari, dated the 16th February, 1839- 
Rani Kripamoyi lived for a long time and appears 
to have been in possession of Katia Nangla so long' as 
she was alive. 

In the abstract statement of the jamabandi of 
Pargana Sahas prepared by the Collector in 1232 (1826) 
apparently when the estate of the "minor Raja, was 
taken charge of by the Court of Wards, Katia Nangla 
was not included. The Rani, however, as we have 
seen, agreed that Katia Nangla should be in the 
possession of the Court of Wards so long as the debts 
of the minor Raja was not paid off. She asserted her 
right and possession before the Special Deputy Collector 
when Ramkissen Panda set up a claim based upon 
the alleged gift from Rani Indra Nilmani, and she 
was supported by her son Raja Barada Kant and her 
right was recognised by the Special Deputy Collector 
and the Commissioner in 1838. The Jama Wasil Baki 
papers (Ex. D Series) from 1279 to 1286, pattas granted 
by Rani Kripamoyi (Ex. A Series), Kabuliats (Ex. E 
Series), Saltamami Nikash Jama Kharach (Ex. C.), 
rent receipts (Ex. F Series), counterfoil rent receipts 


Aparsa 

Das!. 


Ill 
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(Ex. H. Series) and decrees ; show Rani Kripamoyi as 

being in the possession of “ joutuk britti” or ambauka 

“Ranian britti” Katia Nangla. v . 

There is one instance however which shows that 

Raja Barada Kant asserted his rights to a portion of 

Taraf Katia Nangla. It appears that one Dwarka C.iatterjea 
Nath Bose claimed 45 bighas of land as included within 
his Mehal Gandamara in certain proceedings befoie 
the Deputy Collector in the year 1857 and Raja Barada 
Kant claimed it and asserted his possession to it as 
being included inMauzah Sukdara (one of the mauzahs 
of Taraf Katia Nangla) within his “zemindari 
Pargana Sahas ”. 

He lost the case, and it does not appear that Ram 
Kripamoyi was any party to the proceedings. 

Rani Kripamoyi made a gift of Katia Nangla. to 
Rani Durga Sundari and the latter was in possession 
of the Taraf so long as she lived. There are a large 
number of documents showing her possession and 
the fact of her possession is not disputed. 

After the death of Raja Barada Kant, disputes arose 
between Manada Kant (the son of his second wife) and 
Jnanada Kant and Hemada Kant his sons by his wife 
Rani Durga Sundari. Rani Durga Sundari claimed 
Taraf Katia Nangla and certain other properties as her 
Ranian britti. The dispute was settled by a release 
dated the 17th February, 1881, executed by her in 
favour of Manada Kant whereby she gave up her 
claim to the properties other than Taraf Katia Nangla 
claimed by her. It was agreed that the three brothers 
would get the whole, estate with the exception 
of Taraf Katia Nangla in equal shares, that Taraf 
Katin Nangla would remain with their consent in 
the possession and enjoyment of Rani Durga Sundari 
for her maintenance for life and for the performance 
of religious duties, and that the sons would not 




! 
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1918 be able to claim Katia Nangla during her life 
time. 

Subsequently Hemada Kant sold his one-third share 
of Pargana Sahas “ including the Ranian brilti in Katia 
Nangla by a conveyance, dated the 15th December 
Chatterjea 1892, as stated above to Kali Prasanna G-hose. On 

J - the 21st January 1901, Kali Prasanna G-hose instituted 

a suit for partition of Pargana Sahas, in which he 
prayed that “ Mauzah Katia Nangla ” may also be 
partitioned fyut to be held by Rani Durga Sundari 
during her life under the agreement. Rani Durga 
Sundari and the representatives of Jnanada Kant and 
Manada Kant were parties defendants to that suit. 
The suit was amicably settled and Rani Durga Sun- 
dari filed a petition of compromise in which she stated 
that “ Taraf Katia Nangla” which was in her enjoy- 
ment and possession under the deed of release, dated 
the 17th February, 1884, would remain in her posses- 
sion and enjoyment for her life. On the 9th March 
1905, a decree was passed by consent f< r partition of 
Tauzi No. 188 (Pargana Sahas) and it was ordered that 
Taraf Katia Nangla included in Pargana Sahas “ at pre- 
• sent held by Rani Durga Sundari in life interest being 

now not fit to be partitioned, be. kept undivided, and 
the same be partitioned after her death.” 

Rani Durga Sundari died on 28th December 191], 
and since her death the Ranis of the family, viz., the 
defendants 6 to 9 claim, to be in possession of Taraf Katia 
Nangla. Their possession is not seriously disputed. 
The second issue in the case was “ Are the Ranis men- 
tioned in the written statement in possession of the 
whole or any part of the property?” and the learned 
• • Subordinate Judge says in his judgment that it (along 

with some others) had not been pressed. 

The original sanad of 1160 (1763) as. already stated 
is not forthcoming, but having regard to the fact 
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that it was produced before tbe revenue authorities a 
century ago (in 1816) [see Hubokar of Collector of Jes- 
sore, dated 25tli March, 1816, Ex. I (3)], there can be no 
doubt that there was such a sanad. The terms of the 
sanad, however, are not set out in the Rubokar, and 
all that appears is that there was a gift of 5,001 bighas Chat terjea 
of land in Katia Nangla by Raja Nilkant to his step- J 
mother Rani Indra Nilmani for her maintenance. 

The next grant set up by the defendants, as stated 
above, is that of Raja Srikant Roj\ dated the 4th Febru- 
ary 1797 (Ex. Mi), in favour of his wife Rani Anna- 
purna and his brother’s wife Rani Rajeswari. The 
learned Subordinate Judge was of opinion that this 
document was genuine. It is said that this document 
was in the record room of the defendants, and was 
accidentally found in 1317. The evidence on the point 
was not believed by the Court below, "and we do not 
think that the evidence is convincing. The grant, how- 
ever, is referred to in Exhibit 0 which is said to have 
been found along with it. This Ex. O is a register of 
documents “ appertaining to Rani in britti Mehal Tar. 
af Katin Naiigla and others belonging to Rajmata Rani 
Kripamoyi ’’ purporting to have been prepared in the 
year 1284 B S. It mentions (among various other 
documents) a“ sanad confirming Banian joutuk britti >' 
dated the 25th Magh, 1203 B.S., granted by Raja Sri- 
kant Roy to Rani Annapurna aud Rani Rajeswari.” 

The taidad (Ex. N) and the Exhibit O, do not appear 
to have been challenged in the Court below, and" the 
learned Subordinate Judge has not referred to Ex. 0 
at all in his judgment. So far back as the 4th August, 

1837, Raja Barada Kant, in liis petition to the Special 
Deputy Collector,, stated that the late Raja ...... 

“maintained the grant ( britti ) to the Ranis Rajeswari 
and Annapurna as before for their maintenance.” The 
sanad of 1203 does not appear to have been produced 
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1918 before the authorities at that time. It may be (as sug- 
gested on behalf of the defendants) that as Raja Barada 
Kant and Rani Kripamoyi were resisting the claim 
of Ram Kissen Panda based upon an alleged gift 
by Rani Indra Nilmani (who had got Taraf Katia 
GHirmtjEA Nangla under the sanad of 1160 from Raja Nilbant) 

J ' the confirmatory sanad of 1203 was not of importance 
in these proceedings. 

The learned Subordinate Judge was of opinion that 
the sanad of 1203 is inconsistent with other subsequent 
unimpeachable evidence. The taidad of 1209 states 
that there was at first a gift of Taraf Katia Nangla 
to Rani Indra Nilmani, and then that property 
was given to Rani Annapurna in 1187, whereas the 
sanad of 1203 shows that the property was given to 
the two Ranis Annapurna and Rajeswari. The Collec- 
tor’s proceedings of 1816 also show the same thing. 
Then again Rani Annapurna alone mortgaged the 
property to Ramdin Singh, and the petition of Mohan 
Singh also shows that Rani Annapurna alone was the 
owner. Rani Kripamoyi also in her petition of 1229 
set up the previous title of Annapurna alone, Rani 
Rajeswari did not object to the transfer of Katia 
Nangla by Annapurna to Ramdin, nor does she appear 
to have dealt with the property in any way although 
she did not die until 1244. On the other hand Rani 
Rajeswari was dealing with- certain other properties 
without any reference to Kani Annapurna. An expla- 
nation was attempted on behalf of the Rani defendants 
based upon the fact that there were other properties 
besides Taraf Katia, which was given as Banian britti 
to Rani Annapurna and Rani Rajeswari, and it was 
suggested that by some arrangement between them- 
selves Rani Annapurna obtained Taraf Katia Nangla, 
and Rani Rajeswari got other properties, and that this 
would explain why the Ranis were dealing with 
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certain properties without reference to each other. I9ia 
The sanad of 1203 no doubt refers to the grant of Taraf 
Katia Nangla “and others” to Eani Indra Nilmani. 
and confirms the grant to the two Ranis but “ the 
others” are also stated to be in Pargana Sahas. The 
properties dealt with by Rani Eajeswari do not appear Chattebjea 
to be situate in Pargana Sahas. That being so, the J ' 
explanation is not satisfactory. Though the fact that 
Rani Rajeswari had some properties which she was 
dealing with, as her britti without reference to Rani 
Annapurna may suggest the possibility of other grants 
to the two Ranis, and an agreement between them 
there is no evidence to show that there was any other 
grant to the two Ranis. We need not however discuss 
the matter further, because in our opinion the genuine- 
ness of the sanad of 1203 does not help the case of the 
Rani defendants. The learned Subordinate Judge was 
of opinion that “ if this document (sanad of 1203) be a 
genuine one, then the contention of the Ranis is true ” 

But the sanad states “you and the Ranis of the family 
shall* remain in the enjoyment and possession of the 
aforesaid britti and hold the same as lakheraj, you or 
the future Ranis shall not be entitled to make a sale, 
gift or hiba of the aforesaid britti and shall be 
entitled only to enjoy the profits thereof.” Now in 
so far as it lays down a rule of succession limited to 
the Ranis of the family, it is not valid. An agreement 
such as that laid down in the sanad cannot alter the 
line of succession according to law. Its value as 
evidence of the family usage will be considered later 
on, and this brings us to the main question in the ‘ 

case, viz., whether any family custom or usage has 
been proved under which the Ranis are entitled to 
succeed to the Banian britti property Katia Nangla to 
.the exclusion of persons who are entitled to succeed 
according to law. As already stated Rani Indra 
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918 Nilmani first obtained tfie property under sanad of 
1160. She made a gift of [it as joutuk britti to Rani 
Annapurna during her life-time. This is clear from 
the Rubokari, dated the 25th March, 1816; and the 
Rubokari of the Collector, dated the 22nd March 
Coatterjea 1823, states that Rani Annapurna filed a liebanama ih 
J ' respect of Taraf Katia Nangla. Then again, it appears 
from the petition of Rani Kri pantoyl, dated the 4th 
August 1837, that Rani Annapurna also made a gift of 
the Taraf to Rani Kripamoyi as joutuk britti. It is 
contended on behalf of the Ranis that the conveyance 
by one Rani in favour of another during her life-time 
merely accelerated the succession and reliance is 
placed upon the statement of Rani Kripamoyi in her 
petition dated the 4th August 1837, that “after the 
death of one Rani another Rani succeeded to the right 
of enjoyment for her maintenance.” But as the hula- 
char is based upon these instances, we cannot ignore <# 
the fact that there were conveyances by one Rani in 
favour of another. The right of Rani Durga Sundari 
to the property was disputed by her step-son Manada 
Kant after the death of Raja Barada Kant, and the 
dispute was settled by the release executed by her 
under which she was to enjoy the property only for 
her life. 

It is to be observed that Rani Annapurna claimed 
the properties as her joutuk britti obtained by gif t 
from Rani Indra Nilmani. She mortgaged Katia 
Nangla to Ramdin Singh and Rani Kripamoyi treated 
the mortgage as valid. Had there been a family custom 
that each Rani was to hold only a life estate, Rani 
Kripamoyi would have been entitled to succeed to the 
property on the death of Rani Annapurna without 
redeeming the mortgage. It is contended on behalf of 
the Rani defendants that Rani Annapurna died in 
1229 and Kripamoyi got the property in the same year, 


A M BALI K A 

Dasi 
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Dasi. 
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1918 question of family usage the fact that the Ranis have 
AmTITika dealt with the Properties as if they were owners there- 
Dasi of. cannot be excluded from consideration. 

It is contended on behalf of the plaintiff that the 
rule of succession set up is based upon a grant and 
Chattebjea not upon a kulachar or family usage. The defendant 
J - Jyotisli Kant in the 19th paragraph of his written 
statement stated that Taraf Katia Nang la constitutes 
the “ Banian britti treated by a valid grant.” Further 
on he says that the properties have all along been 
held uninterruptedly by the respective Ranis “as of 
right” and according “to the long established family 
usage” and “custom of the country prevalent among 
specially respectable families.” So that it was based 
upon grant, kulachar and also deshachar. In the writ- 
ten statement of the Rani defendants they set up the 
original grant of 1160 to Rani Indra Nilmani,* and the 
confirmation of the grant in 1203 by Raja Srikant 
and also set up the long-standing and uninterrupted 
usage and family custom in the Raj family, “ as being 
held by the Ranis in succession, each Rani having 
only a life interest without having any right to make 
any sort and gifts, etc.” 

As observed above the grant in so far as it lays 
down a rule of succession is absolutely void, as it 
prescribes a right of succession unknown to Hindu 
law. It is also void as it purports to create successive 
life estates in favour of unborn persons, the estate 
itself being undisposed of. Even if the rule of suces- 
sion laid down in the sanad of 1203 has actually been 
followed, it cannot be treated as binding upon the 
family unless it has ripened into a family custom. 

It is contended on behalf of the Ranis that ever 
since 1160 B.S. for more than a century and a half, 
the Ranis of the family have- been successively in 
possession of the property as Banian britti ; and 


Aparna 

Dasi. 
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there is no evidence to show that any Raja was in I9t8 

possession of it. . * 

. Ambauka 

But in order to establish a custom it must be Dasi 
shown that the custom has existed from time im- apabna 
memorial and where the custom set up is peculiar only ° ASI 
to a single family, the rule is more strictly enforced Chattkbjea 
than ever. It is true that a family custom of proved '*■ 
antiquity is entitled to be recognised by the Courts, 
irrespective of the position and rank of the family, 
and the- Chanchra Raj family appears from Hunter’s 
Statistical Account of Jessore to be an ancient family 
of position and importance. 

It is contended on behalf of the plaintiffs that 
no question of immemorial usage can possibly arise 
when the origin of the alleged usage is known. In 
the present case the custom is said to have originated 
with the grant in 1160. Assuming that there can be 
a valid custom where the origin is known, it must 
be shown that there has been a long line of succes- 
sion in accordance with the usage. In Sumrun 
Singh v. fChedun Singh (1), the Sudder Dewanny 
Adalut after taking the opinion of Pandits, held 
that in order to legalize any deviation from the 
strict letter of the law, it is necessary that the 
usage should have been prevalent during a long 
succession of ancestors in the family when it becomes 
known by the name of kulachar, and in that case 
only two instances having been adduced in support 
of the kulachar set up in that case, the Court held that 
it was not sufficient: see also Pertab Deb v. Surrup 
Deb Raikut (2). In the case of Ramalakhshmi v. 
Sivananantha (3) their Lordships of the Judicial Com- 
mittee observed: “Their Lordships are fully sensible 
of the importance and justice of giving effect to long- 

, (1) (1814) 2. Set Hep. S. D. A. 116. (3) (1872) 12 B. L. R. 396 ; 

(2) (1818) 2 Sel. Rep. S. D. A. 249. 14 Moo. I. A. 570. 
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1918 established usages existing in particular districts and 
4 [*77,™ families, but it is of the essence of special usages 
Das i modifying the ordinary law of succession that they 
ApIbna should be ancient and invariable, and should be 
Oas,. established to be so by clear and unambiguous 
Chamwea evidence ; for it is only by means of such evidence 
J - that the Courts can be assured of their existence and 
that they possess the conditions of antiquity and 
certainty on which alone their legal title to recognition 
depends.” It is contended on behalf of the defend- 
ants that in this country a custom would be valid 
if in existence from before the year If 93, and reli- 
ance is placed upon the observations of Sir Charles 
Grey C.J. in an early case referred to in Banerjee’s 
Stridhan, page 234, and it is pointed out that in the 
case of Garurcidhwaja v. Superundhwaja (I) the 
existence of a family custom for 80 years was held to 
be sufficient. Although there may be no definite rule 
in Hindu law as to how old a custom must be in order 
that it may have the force of law, in the present case 
(as will be presently shown) there does not appear to 
have been succession according to any famliy usage 
from before the year 1793. 

In the case of Garuradhwaja v. Supenm- 
dhwaja (1), there was evidence of a family custom 
(succession by primogeniture) for 80 years, and the 
family belonged to a group of families in which the 
custom had been in existence from time immemorial, 
and it was held under the circumstances that the 
family custom had been proved. 

The only case in which a family custom of succes- 
sion from mother-in-law to daughter-in-law was set up, 
was in the case of Prince Mahomed Buktyar Shah v . 
Rani Dhqjamani '(2) and it was held not to be proved. 

(1) (1900) I. L. R. 23 All. 37 ; ' (2) (1905) 2 C. L. J. 20. 

L. R. 27 I, A. 238. 
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In the present case Rani Indra Nilmani obtained 
the property under an express grant. Ranis Anna- 
purna and Rajeswari also had a sanad (though a con- 
firmatory sanad) assuming the same to be genuine, 
and there was a gift by Rani Indra Nilmani during 
her life-time to Rani Annapurna. The sanad of 1203 
does not refer to any family custom. It merely 
recites the grant of Taraf Katia Nangla and others in 
Pargana Sahas as Banian joutuk britti to Rani Indra 
Nilmani, and states that the Taraf Katia Nangla 
and others is again granted to Ranis Rajeswari and 
Annapurna as joutuk britti, and lays down the line 
of succession as to future Ranis. No question can, 
therefore, arise of any family custom up to the time 
when Rani Annapurna got the property. Rani Anna- 
purna admittedly made a gift of the property to 
Rani Kripamoyi during her life-time, and it was 
during the time of Rani Kripamoyi when Ramkissen 
Panda claimed the property under an alleged gift 
from Rani Indra Nilmani, that the custom was set up 
for the first time. It is said that it was the first 

occasion on which it was necessary to set it up. But 

had there been a family custom as described in the 
petition of Rani Kripamoyi, dated the 4th August, 
1837, viz., that since a long time before the British 
Government the Ranis of the family had been in 
enjoyment and possession of Banian britti and 
that after the death of one Rani another succeeded 
to the rights, it would have been mentioned 

in the sanad of 1203, granted by Raja Srikant. 
In the proceedings which took place in 1837, 

Rani Kripamoyi after reciting the custom as stated 
above, said that the property descended to Rani 
Annapurna who made a gift of it to her as a joutuk 
and since then she had been holding that property as 
joutuk' property. Raja Barada Kant by his petition 
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Dasi 
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Dasi. 
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1918 of the same date stated that his mother succeeded to 
the britti property. The suggestion is that the gift 
by one Rani during her life time to another merely 
accelerated the succession. But the custom set up in 
the petition of Rani Annapurna was that “ after the 
death of one Rani another succeeded to the rights. 
Without attaching, however, any importance to these 
distinctions, the only instance of succession which 
can possibly be relied upon on behalf of the defen- 
dants is that of Rani Kripamoyi. Leaving aside the 
fact that there was a gift to her by Rani Annapurna 
during her life-time, can it be said that Rani Kripa- 
moyi succeeded under any family custom ? There 
was no case of succession according to family custom 
before she succeeded, and there could not be any 
family custom between the date of grant to Rani 


Ambalika 

Dasi 


Aparna 

Dasi. 


Chatterj ea 
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Jnanada Kant was also a party to the partition suit. 1918 
Bhuban Moliini would have been entitled to succeed ambalika 
under the alleged custom on the death of Rani Durga DiSI * I 

Sundari, but she, along with the husbands of some of apakna 
the present Rani defendants, agreed to the arrange- Pasi - I 

ment. A decree was passed by consent and the Chattbbjba 
property was dealt with in a manner which is incon- 
sistent with the existence of the family usage set up. 

It is to be observed that no definite rule of succes- 
sion is prescribed by the kulachar. The Ranis of 
the family are to succeed according to the kulachar , 
but whether the daughters-in-law alone or grand 
daughters-in-law also are to succeed, is not clear. In 
the present case the Rani defendants are all grand 
daughters-in-law of Rani Durga Sundari. Then again 
it is not stated what would happen, if a Raja becomes 
a widower and there is no dowager Rani, or daughter- 
in-law or grand daughter-in-law and the Raja subse- i 

quently marries a second time. On the whole, we are 
of opinion that the special family usage set up by the 
defendants has not been established, and the appeal 
must, therefore, be dismissed with costs. 

Walmsley J. I agree. I 

• : • I 

Appeal dismissed. 

L. E. I 
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ORIGINAL CIVIL. 

Before Greaves J. 

HARIBHUSAN DATTA 

v. 

MANMATHA NATH DATTA.* 

Parties — Right to sue • — Cause of action , survival of— Abatement of suit — 

Letters of Administration, application by residuary legatee for grant 
. 0 f — Death of residuary legatee — Substitution of heir of residuary 

legatee — Contentious matter — Civil Procedure Code ( Act V of 1908), 

0. XXII. 

The right to a grant of administration is a personal right derived from 
the Court. 

If on the death of the testatrix, the residuary legatee under her will 
had obtained a grant of administration to her estate with a copy of the 
will annexed, his title would have been derived from the Court and would 
not devolve ori his heir. The heir of the residuary legatee may be the 
proper person to obtain a grant of administration with a copy of the will 
annexed, but this is not by virtue of any right to administration which 
he inherited from the residuary legatee, but by virtue of the fact that as 
heir of the residuary legatee, he is the person most interested in the estate 
of the testatrix. 

Saral Chandra Banerjee v. Nani Mohan Banerjee (1) referred to. 

Application on behalf of Haribhusan Datta. 

On the 19th May. 1914, one Sreemntty Nrityanioni 
Dassee died after having executed her last will and 
testament on the same date. As there was no executor 
appointed to the will, Hem Bhusan Datta, the residu- 
ary legatee, applied to the High Court on the 23rd 
June, 1914, for grant of letters of administration with 
copy of will annexed of the deceased. Thereafter, 

° Application in Original Civil Testamentary Suit No. 7 of 1§14. 
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Manmatha Nath Datta and others entered caveats and l9 ' 8 

on the 4th December, 1914, by an order of Court the jj abi . 

matter was set down as a contentious cause. It was BHDSAS 

Datta 

further ordered that the petition of Hem Bhnsan 
Datta be treated as the plaint, and the affidavit of one Manmatha 
P hani Bhusan Datta, which had been affirmed on the Patta. 
5th August, 1914, be deemed as the written statement 
of the said caveators in Testamentary Suit No. 7 of 
1914. On the 8th August, 1917, Hem Bhusan Datta 
died leaving him surviving his son, Haribhusan 
Datta, as his sole surviving heir. On the 21st Febru- 
ary, 1918, Haribhusan Datta applied to the High 
Court for an order, inter alia, that the fact of the death 
of his father, Hem Bhusan Datta, be recorded, that he 
be substituted as plaintiff in Testamentary Suit No. 7 
of 1914 in the place and stead of his father, that the 
cause title of the said suit be amended accordingly, 
that the suit be proceeded with and that letters of 
administration with copy of will annexed of Sree- 
mutty Nrityamoni Dassee be granted to him. 

Mr. A. C. Ghose (attorney for the applicant) submit- 
ted that this was a contentious cause and the provi- 
sions of 0. XXII of the Civil Procedure Code, 1908, 
were applicable to it. The cause of action, therefore, 
survived to the applicant as heir and he was entitled 
to be substituted as plaintiff in the place of his de- 
ceased father and to be granted letters of administra- 
tion with copy of will annexed of the testatrix. He 
relied on Sarat Chandra Banerfee v. Nani Mohan 
Banerjeeil), Sham Chand Giri v. Bhayaram Panday 
(2), Janardhan Krishna Padhye v. Ramchandr'a 
Vithal Ranade (3) and Chotalal Chunilal v. Bai 
Kahuhai (4). ■ 
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Sir B. C. Mitter (with him Mr. B. K. Ghosh), for the 
caveators, contended that the right to the grant of 
letters of administration was a personal right and did 
not survive to the heir of the residuary legatee of the 
testatrix. He relied on a passage in Bamani Debi v. 
Kumud Bandhu Mookerjee (1) at p. 926. The cases 
relied on by the applicant, with the exception of 
Sar it Chandra Bamrjee v. Nani Mohan Banerjee (2), 
which, if anything, was in favour of the caveators’ 
contention, had no bearing on the present case. 

Mr. A. C. Ghose, in reply. 

Cur. adv. vult. 

Greaves J. This is an application by Haribhu- 
san Datta for an order that the fact of the death 
of his father Hem Bhusan Datta be recorded, that the 
cause title of the suit should be amended by substitut- 
ing his name in place of that of his deceased father, and 
that other consequential amendments should be made 
in the petition whereby these proceedings were origina- 
ted, .and that thereupon the suit should be proceed- 
ed with and letters of administration with copy of 
the will annexed of Sreemutty Nrityamoni Dassee 
should be granted to the applicant. 

Sreemutty Nrityamoni Dassee died on the 19 th 
May, 1914. Hem Bhusan Datta on the 23rd June, 1914, 
petitioned this Court for a grant of administration 
with a copy of the will annexed to the estate of Nritya- 
moni, dated the 19th May, 1914. I have not before me 
a copy of the will or of the petition, but I understand 
that no executors were named in the will and that 
Hem Bhusan Datta was the residuary legatee. A 
caveat or caveats were entered by the defendants and, 
on the 4th December, 1914, it was ordered that the 
matter should be set down as a contentious cause- 

(1) (1 910) 14 C. W. N. 924. (2) (1909) I. L. R. 36 Calc. 799. 
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On the 8th August, 1917, Hem Bliusan Datta died leav- 
ing the applicant as his son, heir and legal represen- 
tative. By virtue of section 197 of the Succession 
Act the applicant is now the person primarily entitled 
to a grant if the will is established. 

It is urged on behalf of the applicant that now 
that the matter is a contentious cause, it is governed 
by the Code of Civil Procedure and that, under the 
provisions of Order XXII, he is entitled to be substi- 
tuted as plaintiff as the right to sue survives. The 
sole question that arises on this application is 
whether any right to sue has survived to the appli- 
cant. I do not think that it has. The right to a 
grant of administration is a personal right, and 
although the applicant, if the will is established, may 
be the proper person to obtain a grant, this would be 
so not by virtue of amy right to administration, which 
he inherits from his father, but by virtue of the fact 
that as heir of his father to the residue he is the 
person nlost- interested in the estate. ‘The reasoning 
of Mr. Justice Harington in Sara t Chandra Barter jee 
v. Nani Mohan Banerjee(l), seems to me to be equally 
applicable to the present application : in that case the 
executor named in the will of which probate was 
sought died before obtaining a grant, his widow 
sought to be substituted for him in the suit as being 
his. heiress, and Mr. Justice Harington held that as 
the executor’s right was derived under the will, the 
right did not survive to his widow: in the present 
case the right which Hem Bbusan sought was a 
light from the Court and if he had obtained a grant his 
title would have been derived from the Court and 
cannot, I think, devolve on his heir. 


Hari- 
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Nath 

Datta. 

Greaves J. 
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5 Appeal from Appellate Decree, No. 2465 of 19l5 r against the decree 
of G. B. Mumford, District Judge of Midnapore, dated June 4, 1915, 
confirming the decree of Nalini Kanta Bose, Munsif of Contai, dated 
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the applicant, if he is so minded, from applying for 
a grant, and if he does so, it is open for him to apply 


bhusan to adopt such material proceedings as have been taken 

Datta . , 


in the present suit 


Application dismissed. 


Attorney for the appellant : A. 0. Ghoqe. 
Attorney for the caveators : A T . C. Bjse. 
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LAKSHMI NARAYAN ROY 


Jan. 30. 


SECRETARY OF STATE FOR INDIA.* 


Peshkosh — Abwab — Antiquity and purpose of payment — Contractual founda 
lion — Bengal Tenancy Act ( VIII of 1SS5), ss. 74; 30(c) Public 
Demands Recovery Act ( Beng . I of 1895). 


Where the Collector in execution of a certificate issued under the Public 
Demands Recovery Act, realised from the plaintiffs certain charges 
described as peshkosh levied on two estates from time immemorial, and the 
plaintiff sued for a declaration that it was illegal and prayed for the can- 
cellation of the certificate for the refund of the amount thereunder, and 
for a perpetual injunction restraining the defendant from levying the 
peshkosh in future : — 

Held, that peshkosh could not be regarded as an imposition in the nature 
of an abwab within the meaning of the various provisions enacted on that 
subject. Such payment came out of the land and the right thereto was an 
interest in the land to which a title might be made by prescription. 
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Second Appeal by Lakshmi Narayan Roy and 
others, the plaintiffs. 

The present suit out of which this appeal arose 
related to a charge described as peskhosli levied by the 
Collector on two temporarily-settled estates known 
as Jalamutha and Majnamutka 
Midnapore, and realised fr< 
of a certificate under the Public Demands 
Act. These estates wen 
village embankments were 
cultivable lands 
plaintiffs 
State for 


in the district of 
om the plaintiffs by virtue 

! Recovery 

•e liable to inundation and 
maintained to protect the 
On the 4 th December 1913, the 
instituted this suit against the Secretary of 
a declaration that the levy of peshkosh was 
illegal, and prayed for the cancellation of the certificate, 
for the refund of the amount levied thereunder and 
for a perpetual injunction restraining the levying of 
peshkosh in future. The defendant contended that 
peshkosh wa? a fixed annual sum payable as a contribu- 
tion towards the large expense incurred annually by 
the proprietors in repairing the embankments. The 
estates being under direct management, that expense 
was now met by the Government. On the 26th August 

1914, the Court of first instance dismissed the suit 
and found as a fact that the practice of levying and 
paying peshkosh had existed from a very long time. 
On appeal the lower Appellate Court, on the 4th June 

1915, dismissed the appeal holding that there must 
have been at some time an agreement between the 
proprietor of the two estates and those who held lands 
therein, that the former should maintain and repair 

(I) (1915) S A. No 44 of 1912 (unreported). 
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1918 the embankments in the estates with the aid of the 
funds contributed by the latter. 

From that decision the plaintiffs preferred this 
appeal to the High Court. 

Bab it Jyotish Chandra Hazra, for the appellants, 
contended that anything realised over and above the 
rent was abwab and not recoverable : see s. 10 of 
Act X of 1859. Even if it were revenue, peshkosh was 
illegal. It was once realised by virtue of a certificate 
in 1912, and apart from that there was no evidence 
of any subsequent realisation. Even if peshkosh were 
paid down to 1844, the subsequent statutory enact- 
ments would make it illegal, and realisation for any 
number of years would not make it valid : see s. 3 
of Regulation V of 1793 and ss. 51, 55 of Regula- 
tion YIII of 1793. If it were revenue, the Bengal 
Tenancy Act would apply : see s. 74 of the Bengal 
Tenancy Act. If it were a public demand, it 
would be realisable, but it -was not so ; it did not 
come under any of the items in the Schedule of the 
Act. 

The Senior Government Pleader (Baba Bam Cli tran 
Mitter), for the respondent, contended as to what was 
the .position of a nisphidar as tenant. He was not a 
tenant; he held an estate. The question of abwab 
would not arise if he held an estate. Moreover, 
Government constructed the embankment and levied 
peshkosh. It was a cess in addition to rent. It could 
not be said to be an abwab, and the basis of, the 
claim was long continued, payment being from time 
immemorial. 

Babu Jyotish Chandra Hazra, in reply. • 

Richardson and Beachcroft JJ. This appeal is 
preferred by the plaintiffs in a suit against the Secre- 
tary of State, and relates to a charge described as 
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peshkosh which the Collector has levied from the 
plaintiffs in execution of a certificate issued under the 
Public Demands Recovery Act (Bengal Act I of 1895). 
The plaintiffs sue for a declaration that the levy of 
peshkosh is illegal, and they further pray for the 
cancellation of the certificate, for the refund of the 
amount levied thereunder, and for a perpetual injunc- 
tion restraining the Secretary of State from levying 
peshkosh in future. 

It appears that there are two estates, known as 
Jalamutba and Majnamutha, in the district of Midna- 
pore, the history of which is adverted to in the 
judgments of the Courts below. At the time of the 
Permanent Settlement the proprietors l’efused to accept 
the settlements offered to them, and the estates have 
ever since been temporarily settled. Their situation 
render’s them liable to inundation and gramhheries 
or village embankments are maintained to protect the 
cultivable lands. ,It is asserted for the Secretary of 
State that, peshkosh is a fixed annual sum payable by 
the nisphidars (holders of resumed lakhiraj lands) and 
lakhiraj dars of these estates, as a contribution towards 
the not inconsiderable expense, which has to be incur- 
red every year by the proprietors for the time being, 
in repairing the embankments. As the estates are at 
the present time under direct management, that 
expense is now met by the Government. 

Both the Courts below have found as a fact, that the 
practice of levying and paying peshkosh has existed 
from a very long time. The learned Munsif in the 
trial Court says that the proprietors from time out of 
memory have been realising peshkosh from lakhiraf- 
dars and nisphidars and in some cases from the 
tenants of lakhirajdars and nisphidars. The learned 
District Judge in the lower Appellate Court says 
similarly “There can be no doubt from, the oral and 
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1913 documentary evidence adduced for the defendant, that 
peshkush, although its actual origin is unknown, was 
being realized by the proprietors of the two estates 
from lakhirajdars (whether their title was valid or 
not) and from mal tenants from 1207 (1800 A.D.) and 
that it was taken as a contribution by the aid of 
which the proprietors .were to repair the village 
embankments within the estate.” The inference 
which the District Judge has drawn from the evidence 
is, that tire practice has existed for so long, that it must 
be referred to some legal origin, and he holds that 
there must at some time have been an agreement 
between the proprietors of the two estates and those 
who hold land therein, that the former should maintain 
and repair the grambheries in the estates with the aid 
of funds contributed by the latter. He refers to Mr. 
Bayley’s Report on the settlement of Majnamutha 
in 1844 as authority for the statement that prior to 
that year, probably in 1827, in the case of mal tenants 
or tenants of rent paying lands, psshkosh was amal- 
gamated with rent. In the case of the lakhirajdars no 
such amalgamation could take place and when some of 
the lakhiraj lands were afterwards resumed, the 
nisphid'irs continued to pay under a separate head 
and apart from their rent, the: sum which they had 
previously paid on this account as lakhhirajdars . 

The annual payment for which the plaintiffs have' 
been found liable was fixed iu 1844 or before, at Rs. 
13-1-8 gds. 

i The main contention of the learned pleader for the 
plaintiffs is that peshkosh is an abwab and as such is 
- prohibited by the tenancy law in this country. If 
that contention has any substance, it is somewhat 
surprising that the fact was not discovered before this. 
The collection of abwabs has now been prohibited for 
a great- number of years. So far as we are aware the 
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objection taken on this ground lias only once been taken I 9 * 8 

before and then unsuccessfully, in a case to which I lakshmi 

shall shortly refer. We are satisfied that peshkosh Narayan 
i ■ , , . . . „ Boy 

cannot be regarded as an imposition m the nature of v . 

an abivab within the meaning of the various provi- Secretary 

sions which have been enacted from time to time on for India 

that subject. The plaintiffs own kabulyat of 1844 

shows, that the amount due on account of peshkosh 

was deducted from the assets of the land and that rent 

was assessed only on the balance of the assets, after 

this deduction had been made. That indicates that 

the payment comes out of the land and that the right 

to it is an interest in the land to which a title may 

be made by prescription. 

The peculiar situation and character of the land 
and the antiquity and purpose of the payment, all 
point to its having a legitimate contractual foundation. 

If the statutory law governing the relations of land- [ 

lord and tenant must be applied, the modern analogue 
is to be found not in section 74 of the Bengal Tenancy 
Act relating to illegal cesses, but rather in the provi- 
sions of that Act relating to improvements [Chapter j 

IX and section 30 (c)]. ■ j 

We are supported in the view we take, by an unre- 
ported decision of Sir Lawrence Jenkins C. J. and 
Holmwood J. (Second Appeal No. 44 of 1912, decided 
30th July 1915.) Sir Lawrence Jenkins, referring to a 
claim for peshkosh in the Majnamutha estate, said that 
the basis of the claim was long- continued payment 
beyond the memory of man which was in itself a title 
in favour of the recipient of the payment. He referred 
to Sumbhoo Lai v. Collector of Surat (1), where the 
payment in question might have had a vicious origin, 
and added, that there was no vice in the origin of 

(1) (1859) 8 Moo. I. A. 1, 40. 
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peshkosh, the consideration for which on the contrary 
was most beneficent work. 

It was suggested in the argument, that in the case 
of the plaintiffs it has not been shown that they have 
regularly paid peshkosh. It is in evidence, however, 
that peshkosh was levied from them under the certi- 
ficate procedure in the year 1904, and peshkosh is men- 
tioned in their kabulyat of 1844. We are satisfied 
that there are materials on the record upon which the 
Court below was entitled to come to the conclusion 
that peshkosh is payable in respect of the land held by 
the plaintiffs. 

The learned pleader for the appellant has not 
pressed the point taken in the Court below that the 
Public Demands Recovery Act was not applicable for 
the phrpose of enforcing the payment, i he terms of 
the Act of 1895 are sufficient to meet the- point and it 
could not have been urged with success. 

The appeal must, accordingly, be dismissed with 
costs. 

L. E. Appeal dismissed. 
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Before Richardson and Walmsley JJ. | 

PRAN KRISHNA BHANDARI 1918 

V* Jan . 25. J 

SURATH CHANDRA ROY.* 

* I 

Partition — Suit for partition — Jurisdiction — Partition Act QV of 1893 ) 

s. 4 — u Court ” — u Dwelling house J I 

I 

A, B and C were the joint owners of a property. A sold his share to Z, ■! 

Z instituted a suit fdr partition. B and G claimed to purchase Z’s share • 1 

under s. 4 of the Partition Act. The Court of first instance made £ preli- j 

minary decree and appointed a Commissioner and subsequently made a final 
decree. B and C appealed. The lower Appellate Court remanded the case 
for the determination of the suit under s. 4 of the said Act : — 

Held , that the word “ Court ” in s. 4 of the Partition Act included the 
Appellate Court. The latter like the trial Court was bound, upon any 
member of the family who was a shareholder undertaking to buy the 

share of the transferee, to make an appropriate order in pursuance of which ■: 

the steps necessary to carry out the provisions of the section would be 

taken either in the one Court or in the other. " j 

Held, also, that in connection with a conveyance Or a partition of a 
“dwelling house” the word would generally mean not only the hou e itself | 

but also, the land and appurtenances which were ordinarily and reasonably 

necessary for its enjoyment. 1 

Kshirode Chunder Ghosal v. Saroda Prosad Mitra (\) referred to. J 

1 

Second Appeal by Pran Krishna Bhandari, the 
plaintiff. 

The facts are briefly these. The lands in dispute, 
comprising about 15 cottahs in area with a building, 

9 Appeal from Order, No. 230 of 1915, against the order of Upendra 
Chandra Mukerjee, Subordinate Judge of Hooghly, dated Feb. 18, 1915, :< 

reversing the order of Amrita Lai Mukerjee, Munsif of Howrah, dated 
Nov. 28, 1913. 

(1) (1910) 12 C. L. J. 525. 532. 
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originally formed the joint property of three brothers. 
On the 19th October 1911, one of the brothers sold his 
one-third share to the plaintiff who was a stranger to 
the family. On the 27th February 1913, the plaintiff 
instituted a suit for partition of the property. On the 
30th November 1913, the Court of first instance made 
a preliminary decree, and appointed a Commissioner 
who made a plan and carried out the division of the 
property. The latter was subsequently adopted by 
the final decree of the said Court made on the 28th 
November 1913. The defendants claimed the right to 
purchase the share sold under section 4 of the Parti- 
tion Act, and they preferred an appeal. On the 28th 
February 1915, the lower Appellate Court remanded 
the case to the Court of first instance for the deter- 
mination of the suit by making a valuation of the 
share and allowing the defendants to purchase the 
same in accordance with the said value. 

From that decision the plaintiff preferred this 
appeal to the High Court. 

Babu Mahendra Nath Roy and Babu Manmatha 
■ Nath Roy , for the appellant. 

Babu Sib Chandra Pa lit, for the respondent 
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Roy. 


Richardson J. This is an appeal from an order 
of the learned Subordinate Judge of Hooghly made 
under section 4 of the Partition Act (IV of 1893) in the 
course of a suit for partition. Under section 8 of the 
Act such an order must be deemed to be a decree 
within the meaning of section 2 of the Civil Procedure 
Code, so that an appeal lies thei’efrom to this Court. 
The property in question is a small property about 15 
cottalis in area. There are some buildings upon it and 
a part of the area is occupied by a tank. The property 
was originally joint property belonging to three 
brothers. On the 9th October 1911, one of the three 
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Brothers (defendant No. 1- in tne suit) sold his one- 
third share to the plaintiff, a stranger to the family. 
The suit for partition was instituted by the plaintiff 
on the 27th February 1913, and the preliminary decree 
was made on the 20th November 1913. Then a Com- 
missioner was appointed who made a plan and carried 
out a division of the property which was subsequently 
adopted by the Court in the final decree which was 
made on the 28th November 1913. In their written 
statement the defendants Nos. 2 and 3 (the owners of 
the remaining two-tliirds share of the property) 
claimed the right to purchase the share sold, but 
thereafter they seem to have taken no active part in 
the proceedings up to the final decree. From the final 
decree, however, they preferred an appeal and in the 
memorandum of appeal and at the hearing, they again 
claimed and insisted on their right of purchase under 
section 4 of the Act. The learned Subordinate Judge, 
thereupon, made the order under that section to which 
the plaintiff takes exception. The points raised on 
behalf of the plaintiff are two in number. 

It is contended in the first instance that the 
learned Subordinate Judge had no jurisdiction after 
the final decree in the suit had been made in the 
trial Court to make an order under section 4. As to 
that I agree wi th the learned Subordinate Judge. The 
terms of section 4 are quite general. It says that 
where a share of a dwelling-house belonging to an 
undivided family has been transferred to a person 
who is not a member of such family atid such trans- 
feree sues for partition, the Court shall, if any member 
of the family being a shareholder shall undertake to 
buy the share of such transferee, make a valuation of 
such share and so forth. There seems to be no reason 
why the word “Court” should be confined to the trial 
Court and should not include the Appellate Court. 
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The appeal is a continuation of the suit. If the section , 
applies to the Appeal Court, as in my opinion it does, 
that Court like the trial Court, is bound upon any 
member of the family who is a shareholder under- 
taking to buy the shafe of the transferee, to make an 
appropriate order in pursuance of which the steps 
necessary to carry out the provisions of the section 
will be taken either in the one Court or in the 
other. 

It has been held in a number of cases that an 
application under the section need not necessarily be 
made upon the institution of the suit but may be 
postponed till after the preliminary decree : Ksliirode 
Ohunder Ghoshcil v. Saroda Prosad Mitra (1). If 
that is so, and an undertaking to buy given to the 
Court after the stage at which the preliminary decree 
is made, may or must be accepted, there seems no 
reason why the operation of the section should be 
restricted to the trial stage and should not also extend 
to the appellate stage of the suit. 

Some reliance was placed on section 10 of the Act. 
That section provides that the Act should apply to 
suits instituted before its commencement in which no 
scheme for the partition of the property has been 
finally approved by the Court. The section merely 
defines how far the Act is to have retrospective opera- 
tion. For the present purpose, the section appears to 
be entirely irrelevant. 

The contention therefore that the Appellate Court 
had no jurisdiction, in my opinion, fails. 

The second point turns upon the meaning of the 
words “ dwelling-house ” as used in section 4. It has 
been said that the word “ house ” is an ambiguous word 
and possibly some ambiguity attaches also to the 
compound word “dwelling-house”. In connection, 
(1) (19*0) 12 C. L. J. 525. 
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however, with a conveyance or a partition of a dwell- 
ing-house, the word will generally mean not only the 
house itself, bat also the land and appurtenances which 
are ordinarily and reasonably necessary for its enjoy- 
ment : Kshirode Chunder Ghosal v. Saroda Prosad 
Mitra (1). As I have said the area of the whole property 
is only 15 cottalis. There are buildings upon it in , 
whicji the defendants live and the learned Subordinate 
Judge has found that the land which was allotted to 
the plaintiff in accordance with the Commissioner’s 
report is a curtilage appurtenant to the defendants’ 
house. It is said that this finding rests on no evi- 
dence. The learned Subordinate Judge had before him 
the report of the Commissioner and the Commissioner’s 
map. That being so, it is difficult to say that the 
learned Judge had before him no materials sufficient in 
law to support his conclusion. 

No objection has been taken to the form of the 
Subordinate Judge’s decree by which the final decree 
of the trial Court was set aside, and the case remitted 
to that Court to be dealt with according to the direc- 
tions given. To put the matter beyond doubt, it may 
well be to add as to the costs which have been incurred 
in the trial Court., that those costs' will be in the discre- 
tion of the Munsif. Subject to this addition to the 
Subordinate Judge’s decree, the appeal should be dis- 
missed with costs. 
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Walmsley J. I agree. 


Appeal dismissed. 


(1) (1910) 12 C. L. J. 525, 535. 
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° Present : -Lord Shaw, 'Sir John Edge, Mr. Ameer Ali, Sir Walter 
Phirljmore, Bart., and Sir Lawrence Jenkins. 
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PRIVY COUNCIL. 


IMAM BANDI 


MUTSADDL 


[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL] 


Mahomedan Law— Marriage, validity of — Guardianship of minor — 
Power of mother as de facto guardian, to alienate her minor children's 
interests in immoveable property so as to bind ike inf ants — Absence of entries 
in account boohs as evidence against validity of marriage where regular 
payments to other wives are shown by other entries — Production at first 
hearing of suit of documentary evidence relied on by parties — Civil Proce- 
dure Code , 1908 , 0. XII 7, r. I — Practice of Indian Courts in citing decisions 
of Foreign Courts . 


A wealthy Mahomedan died leaving widows, two admittedly his 
lawful wives and children by each of them, and a third one Z who claimed 
to be his married wife, but the validity of whose marriage was disputed. 
She had two minor children, and by a deed of 10th June 1906, without 
having been legally appointed their guardian, she purported to transfer 
the shares of both herself and her children in the property of the deceased 
to the plaintiffs who sued for a declaration of the title and status of their 
vendor, and for a decree for possession of the shares covered by the deed 
of sale. As to the validity of the marriage of Z, entries in the books of 
account of the deceased tendered in evidence by the contesting defendants 
(the sharers other than Z and her children) showed regular payments to 
the admittedly lawful* wives, but the books contained no entries of 
payments to Z. They were not admitted in evidence by the lower Courts. 

Held by the Judicial Committee (who held the books of account 
admissible), that there was clear evidence of a reliable character regarding 
the acknowledgment by the deceased of the children of Z as his legitimate 
issue, which gave rise to a legal presumption of her marriage ; and that 
such presumption was not displaced by the mere inferences the contesting 
defendants sought to draw from the absence of entries in her favour in 
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the account books. The marriage was, therefore, valid under the decision 
in Mahaiala Bibee v. Haleemoozaman (1), and Z and her children were 
entitled to their shares in the inheritance. 

Held , also, that Z had no power to deal with the minors’ shares as she Mutsaddi. 
had done, and that only her own share passed under the deed of sale. By 
Mahomedan law the mother is entitled only to the custody of the person 
of her minor child up to a certain age according to the sex of the child. 

But she is not the natural guardian ; the father alone, or, if he be dead 
his executor (under the Sunni law) is the legal guardian. 

Mata Din v. Ahmad Ali (2) referred to and discussed. 

On a review of the provisions and principles of the Mahomedan law on 
the question of how far, and under what circumstances, a mother’s dealings 
with the property of her minor child are binding on the infant : — 

Held , that one who has charge of the person or property of a minor 
without being his legal guardian, and who may therefore he conveniently 
called a u de facto guardian,” has no power to convey to another any right 
or interest in immoveable property which the transferee can enforce 
against the infant : nor can such transferee, if let into possession of the 
property under such unauthorised transfer, resist an action in ejectment on 
behalf of the infant as a trespasser. It follows that being himself 
without title he cannot seek to recover property in the possession of 
another equally without title. 

Ayderman Kutti v, Syed Ali (3) referred to and commented on. 

Order XIII, rule 1 of the Civil Procedure Code, 1908, requires the parties 
or their pleaders to produce at the first hearing of the suit all the documentary 
evidence of every description in their possession or power tl on which they 
intend to rely.” But it does not exclude the discretion of the Court to 
receive any such documentary evidence at any subsequent stage. 

their Lordships of the Judicial Committee deprecated the practice in 
some of the Indian Courts of referring largely to decisions of Foreign 
Courts, to which Indian practitioners could not be expected to have access, 
which were often based on considerations and conditions totally differing 
from those applicable to or prevailing in India, and are only likely to 
confuse the administration of justice. 

Appeal 73 of 1914 from a judgment and decree 
(30th August 1911) of the High Court at Calcutta, 
which affirmed a judgment and decree (14th July 1910) 
of the Subordinate Judge of Saran. 

(1) (1881) 10 C. L. R. 293. (2) (1912) I. L. R. 34 All. 213 s 

L. R. 39 I. A. 49. 

(3) (1912) I. L. R. 37 Mad. 514. 


Imambandi 
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1918 Defendants 1 to 7 were appellants to His Majesty 

Imam ban di IU Council. 

For the purpose of this report, the facts, pleadings 
and evidence in the suit are sufficiently stated in the 
judgment of the Judicial Committee. 

One Mahomed Ismail Ali. Khan of Si wan, in the 
district of Saran, died on 21st March 1906 leaving three 
widows, Bibi Imambandi (appellant 1), Bibi Amir 
Jahan (appellant 5), and Musammat Enayet Zohra 
(respondent 3), and seven children, Abdul Majid Khan, 
Abdul Rashid Khan, and Bibi Hasna (appellants 2, 3, 
and 4) by Imambandi, Bibi Rahmatunnessa and Bibi 
Habibunnessa (appellants 6‘ and 7) by Amir Jahan, 
and Mahomed Yakub, and Nur Mahamdi Jan (re- 
spondents 4 and 5) by Enayet Zohra. 

On 10th June 1906, Enayet Zohra for herself and 
as guardian of her two minor children, executed in 
favour of Haji Mutsaddiand Gulzar Hossein, plaintiffs, 
(now respondents 1 and 2), a conveyance of her own 
and her children’s shares in' the property inherited by 
them from Mahomed Ismail Ali Khan. 

In due course respondents 1 and 2 applied to the 
Deputy Collector for registration of their names as 
owners of those shares : the application was opposed 
by Imambandi and Amir Jahan, who asserted tfiat 
Enayet Zohra was never married to Ismail Ali Khan, 
and that her children were illegitimate, and the 
application was eventually dismissed, Haji Mutsaddi 
and Gulzar Hossein being referred to a suit in the 
Civil Court for establishment of their rights. 

They thereupon instituted the present suit against 
the appellants and the respondents 3 to 5 for a decla- 
ration that Enayet Zohra was the “ nikahi ” wife; and 
the respondents 4 and 5 the legitimate children of 
Ismail Ali Khan and that as such they were entitled 
to the shares in his properties purchased by the 
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plaintiffs respondents by virtue of the conveyance of 1918 
10th June 1906. The suit prayed for possession and lMAMBAND 
for other relief. v. 

The appellants denied the alleged, marriage and M ' lrTSAI>IU 
asserted that her children were illegitimate. The 
respondents 3 to 5 did not defend the suit. 

On the only issues now material, namely as to the 
marriage of respondent 3, and the legitimacy of her 
children; and the genuineness, and effect in creating 
title on respondents 1 and 2, of the deed of 10th June 
1906, and whether the appellants could question the 
transfer, the Subordinate J udge decided these issues 
in favour of respondents 1 and 2 and decreed the suit 
with costs. 

On appeal, the High Court (Mookerjee and Carn- 
DUFF JJ.) held that respondent 3 was the lawfully 
married wife of Ismail Ali Khan, and respondents 4 
and 5 were his legitimate children; that the question 
whether respondent 3 as do facto guardian of her 
children was competent to alienate their shares did 
not properly arise in the present suit; that the 
appellants did not claim through those children, but, 
on the contrary, completely repudiate any claim by 
them, and that it was not open to the appellants to 
contend that they would be prejudiced if the suit 
were decreed. The High Court accordingly dismissed 
he suit with costs. 


On this appeal, 

Upjohn K.C. and Abdul Majid , for the appellants, 
contended that the books of account tendered as 
evidence by the appellants were wrongly held to 
be inadmissible by the Courts in India ; and it was 
submitted they were admissible under the Evidence 
Act, 1872, and if admitted would have negatived any 
presumption from 1 lie evidence as to the alleged 
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1918 acknowledgment. The concurrent findings of fact by 
the lower Courts were not conclusive. Reference was 
made to Gob inds undo. r i Debt v. Jayadamba Debi (1). 
Neither the alleged marriage nor the acknowledgment 
was established by the evidence. For the leyuire- 
ments of the Mahomedan Law as to acknowledgment, 
which is not a mere matter 
substance, reference was made to Baillie’s 
Mahomedan Law (Ed. 1865 \ pages 4, 5 


Im^mbandi 


Mutsaddi, 


of evidence, but one of 
Digest of 
7 and 749 

Baillie’s Mahomedan Law of Inheritance (Ed. 1824), 
pages 28, 31 : Fatawai Alamgiri, Vol. IV, page 48 ; 
and 'Aklemanessa Bibee v. Mahomed Hatem (2;. No 
presumption of marriage arises, as the evidence of 
acknowledgment was not sufficiently specific to 
create such a presumption. Reference was made to 
Ashrufood Doivlah Ahmed Hossein v. Hyder Hossein 
Khan (3), Butoolun v. Koolsoom (4), and Mahatala 
Bibi v. Haleemoozaman (5). As to the respondents’ 
title, the deed in their favour was invalid as the 
mother had no power, being merely a de facto guar- 
dian, to alienate the shares of the minor children. 
No title, therefore, to those shares was conveyed to 
respondents 1 and 2 by the deed of 10th June 1906 : 
Mata Din v. Ahmad Ali (6). The plaintiff-respond- 
ents must succeed on the strength of their own case, 
and not on any defect in the case of the appellant. 

DeGruyther, K.C., and Sir William Garth , for the 
respondents 1 and 2 (who were called upon only as 
to the power of the mother to alienate the minors’ 
shares), contended that she had power to make the 
transfer of the minors’ shares to the plaintiff-respond- 
ents ; and that in any case the deed was not void 
but only voidable ; and if not found to be for their 

(1) (1870) 6 B. L. R. 168, 171. (5) (1881) 1<K). L. R. 293. 

(2) (1904) I. L. R. 31 Calc. 849, 856. (6) (1912) I. L. R. 34 All. 213 ; 

/3V f 1866V 11 Moo. I. A. 94. >. L. R- 39 I. A. 49. 
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benefit, it could be avoided by die minors when they 1918 
came of age. The point as to whether an alienation imambandi 
by a de facto guardian was void or voidable was 
expressly not decided in Mat t Din v. Ahmad .47f(l). 

The deed in that case was set aside on the grounds 
that there was no necessity, and that the minors 
did not consent to it on attaining majority. Among 
conflicting decisions, the majority of them held that if 
the alienation was not 4or the benefit of the minors, 
it was voidable : reference was made to Sitaram v. 

Amir Begam (2), Nizamuddin Shah v. Anandi 
Prasad (3), Majidan v. JR am Narain (4), Ummi 
Begam v. Kesho Das (5), Syedun v. Velayet Alt 
Khan (6), Bhutnath Dey v. Ahmed Hossain (7), 

Moyna Bibi v. Banka Behari Biswas (8), Mnfazzal 
Ilossein v. Basid Sheikh (9), Ramcharan Sannyal 
V. AnukUl Chandra Acharjya (10), Hurbai v. Hiraji 
Byrctmj i Shanja (11), Baba v. Shivappa (12), Pathum- 
mabi v. Viilil TJmmachabi (13) followed in Durgazt 
Row v. Falceer Sahib (14), Abdul Khader v. Chidam- 
baram Chattiyar (15) and Thotolli Kotilan Ali 
I umma v. Kttnhammad (16) ; and Ayderman Kutti v. 

Syed Ali (17) in which last case all the authorities were 
considered and it was held that an alienation by a de 
facto guardian of a minor’s property was not void, but 
was in suspense, so that the minor could, if he wished, 
acquiesce in the alienation and in that case it was 
considered to have been valid from the date it was 

(1) (1912) I. L. R. 34 All. 213 ; (9) (1906) I. L. R. 34 Calc 36. 

L- R- 39 I. A. 49. (10) (1906) I. L. R. 34 Calc. 65. 

(2) (18*6) I. L. R. 8 All. 324, 338. (11) (1895) I. L. R 20 Born, 1 16; 121. 

(3) (1896) I. L. R. 18 All. 373. (12) (1895) 1. L. R. 20 Bom 199. 

(4) (1903) I. L. R. 26 All. 22. (13) (1902) I. L. R.26 Mad. 734. 

(5) (1908) I. L. R. 30 All. 462. (14) (1906) I. L. R. 30 Mad. 197. 

(6) (1872) 17 Suth. W. R. 239. (15) (1908) I. L. R. 32 Mad. 276. 

(7) (1885) I. L. R. 11 Calc. 417. (16) (1910) I. L. R. 34 Mad. 527. 

(8) (1902) I. L. R. 29 Calc. 473. (17) (1912) I. L. R. 37 Mad. 514. 
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made. [Lord Shaw referred to Amaba Shankar v. 
Ganqci Singh (1) and Wata Quadar v. Muhammad 
Asim {%)’]■ The question whether the conveyance to - 
respondents 1 and 2 is binding on the minors now, 
or when they attain majority, or was for their benefit, 
was not an issue raised in the suit, and no evidence 
has been adduced upon it. [Sir W. Phillimore. 
After the minors have been made defendants, and a 
decree for possession under ^he deed has been made, 
will they not be estopped ?] The status of the minors 
is a res judicata under the decree : the respondents 
1 and 2 undertake to raise no plea of estoppel on any 
future proceedings by them as to the validity of the 
alienation. 

The judgment of their Lordships was delivered by 

Mr. Ameer Ali. This is an appeal from, a judg- 
ment and decree of the High Court of .Calcutta, dated 
the BOth August, 1911, which affirmed the decree of 
the Subordinate Judge of Saran awarding to the plaint- 
iffs possession of a share in certain landed property 
situated in that district. 

The property in suit belonged originally to one 
Ismail Ali Khan, a wealthy Mahomedan inhabitant 
of the subdivision of Si wan in the Saran district. 
The plaintiffs allege that on his death in March 
1906 he left him surviving three widows and several 
children, and that from one of these widows, named 
Enayet-uz- Zohra, acting for herself and for her two 
minor children, they purchased the share in suit for 
the possession of which they brought the present action. 

It appears that shortly after Ismail Ali Khan’s 
death, the coniesting defendants 1 to 7 applied to the 
Revenue Courts for mutation of names (as proprietors) 
in the Collector’s records, and, as usually happens 







accordingly made an order directing the registration 
of the contesting defendants’ names in succession to 
Ismail Ali Khan. 

It should be mentioned here that the defendants 1 
and 5 are admittedly Ismail Ali Khan’s married wives, 
defendants 2, 3 and 4 are his issue by defendant 1, and 
defendants 6 and 7 his daughters by defendant 5. 

The plaintiffs are dealers in hide and live also at 
Siwan. There seems to have been litigation between 
them and Ismail Ali Khan in his life-time, and since 
his death they seem co have espoused Z oil ra’s cause. 
The deed executed by Zolira bears date the 10th June 
1906, and purports to convey to the plaintiffs the 
shares of both herself and her minor children, and 
in the suit they are included as defendants 8 to 10. 
The reliefs sought are of a twofold character : first , a 
declaration of .the title and status' of the plaintiffs’ 
vendors : and, secondly , a decree in favour of the plaint- 
iffs for possession of the shares covered by the deed 
of sale. 

The contesting defendants denied, as they had 
done in the Revenue Courts, that Zohra was one of 
Ismail Ali Khan’s married wives or that her children 
were his legitimate issue, and they farther contended 
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1918 that the shares the plaintiffs claimed ta recover' did 
Imambandj 110 ^ P ass under the sale. The sixth issue framed by 
«■ the Subordinate Judge seems to relate to this point. 

'ppg plaint was filed on the 25th March 1909, but it 
does not appear to have been admitted until the 2nd 
April. The contesting defendants filed their written 
statements in July 1909 ; after that the case dragged 
its slow length along until the 18tli June 1910, when 
the actual trial began. In the interim, however, 
various interlocutory orders were made, including 
an order for the appointment of Zohra as guardian ad 
litem for her children (though her interest in the suit 
was clearly adverse to theirs). Admittedly she was 
never appointed under the Guardian and Wards Act 
(VIII of 1890) a guardian of their property. 

The examination in Court of the plaintiffs’ wit- 
nesses commenced on the 16th June 1910; on the 18th 
June (the date given in the judgment of the High 
Court does not appear to agree with the date in the 
order sheet) they applied for a summons against the 
defendants for the production of certain bahts, or 
account books, belonging to Ismail Ali Khan for the 
Easli years 1294 to 1318 (1887 — 1906). The order on 
this application was as follows I decline to issue 
summons at this stage.” And there, so far as the plaint- 
iffs were concerned, the matter was allowed to rest. 

As a large part of the judgments of both the Courts 
in India is occupied with an examination of these 
bahts , viz., whether they are reliable or not, it is 
necessary to mention that these very books had been 
produced and filed in Ismail Ali Khan’s life-time on 
his behalf in the litigation between him and the 
plaintiffs ; after his death they were returned to the 
cototesting defendants’ pleader, when it was discovered 
that a large number of leaves were abstracted from 
several of the books. This was represented to the 
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presiding officer of the Court where the hooks were 
filed, but there is nothing to show the result of the 
representation. The plaintiffs’ cash appears to have 
closed on the 26th June, and on the following day the 
defendants commenced to examine their witnesses. 
On the same day they produced the bahis. The Sub- 
ordinate Judge’s order on their petition is in these 
terms: “On the defendants’ application filing-there- 
with the bahis from 1294 to 1311 Fasli, it is ordered 
that they be kept with the records, and that the 
plaintiffs’ pleader be informed accordingly.” About 
. this time the missing leaves turned up mysteriously. 
The trial Judge says he received them by post from 
some unknown source ; and apparently after receipt, he 
handed them to the proper officer. Upon becoming 
aware of this fact the defendants applied to the Court 
that the torn-out leaves thus re-discovered might be 
admitted in evidence ; and on the 29tli June, whilst 
the trial was proceeding and evidently in the presence 
of the pleader for the opposite party, the Subordinate 
Judge ordered that the leaves in question should be 
used as evidence, and marked them as Exhibits F 1 
to F 5. 

It is hardly likely that the leaves were originally 
abstracted by the defendants and that this roundabout 
way was adopted for the purpose of getting the books 
admitted as evidence. On the face of it, the suggestion 
appears to be absurd. 

The use the contending defendants wished to make 
of the account books, was of a negative character. 
These books contain regular entries of payments by 
Ismail Ali Khan to his admitted wives, defendants 1 
and 5, under the honorific designation of Haveli 
Kolan (“senior mansion”/ and Haveli Klmrd 
(“junior mansion”), being euphemisms for wives. 
There is no entry, however, of any payment to Zohra. 
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1918 The defendants accordingly asked the Court to draw 
ImaUbTndi from the absence of any such entry in her name the 
v. inference that she was not Ismail Ali Khan’s wife and 
Mitsaddi. no j. the same position as the other ladies. 

• Counsel for the plaintiffs seems to have been greatly 
impressed by this argument; in fact, he appears to 
have conceded that, if the books were to be relied 
upon, Zo liras claim must fail. He was thus driven to 
challenge their genuineness. The Subordinate Judge 
appears to have taken the same view ; he thought that 
the books must be first eliminated before the direct 
evidence could be properly appraised, and this reason- 
ing runs through the judgments of both the Courts 
in India. The trial Judge on certain grounds came to 
the conclusion that the bn his must be put aside from 
consideration as unreliable. He then proceeded to 
discuss the oral testimony ; and in the result found 
that Zohra was, in fact, a wife of Ismail Ali Khan, and 
that the defendants 9 and 10 were his children by her. 
He accordingly decreed the plaintiffs’ claim. And his 
decree has been affirmed by the High Court of Calcutta. 
The learned Judges of the High Court also felt 
impressed with the absence of entries in the bahis in 
Zolira’s name, and therefore proceeded to deal with 
them first. This mode of treatment has been strongly 
assailed, not without reason, before this Board. It 
seems to their Lordships that the true criterion for the 
determination of the question at issue was missed by 
both the Courts. The onus of establishing the title of 
their vendors lay primarily on the plaintiffs; the 
evidence furnished by the books was negative and 
inferential, and in substance directed to the corrobora- 
tion of the defendants’ witnesses, who denied that 
Zohra was one of Ismail Ali Khan’s wives. Rule 1, 
Order XIII of the Civil Procedure Code requires the 
parties or their pleaders to produce at the first hearing 
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of the suit all the documentary evidence of every des- W8 
cription in their possession or power “ on which they Imambandi 
intend to rely.” But it does not exclude the discre- 
tion of the Court to receive any such documentary 
evidence at any subsequent stage. In the present case 
the books had been filed previously in another Court, 
and when produced on the 27th June they were in fact 
received and ordered to be placed with the records. 

There seems to have been no objection to their recep- 
tion for non-compliance with the provisions of the 
Code. If the plaintiffs had taken notes of certain 
entries in the books, as is alleged they bad done when 
the bahis were in the other Court, they could surely 
have cross-examined the defendants’ witnesses, who 
were called to prove the books, as to the discrepancies. 

Their Lordships are not satisfied that the books are 
not the genuine account-books of Ismail Ali Khan. 

What effect the absence in them of entries in Zohra’s 
name may have in the consideration of the general 
evidence is another matter. 

In the absence of any statutory provision making 
compulsory the registration of Mahomedan mar- 
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of establishing that it was most nnliKeiy a mdii ui 
Ismail AIL Khan’s position would marry such a person. 
They also called a number of witnesses, who are said 
Mutsaddi. tQ haye beea on terms of intimacy with him, to state 

that they never heard him speak of Zohra as his wife- 
including the inference from the account books, all 
the evidence on the defendants’ side is purely and 
naturally negative. In their Lordships’ opinion, the 
oral testimony regarding the solemnisation of a 
marriage accompanied by ostentatious ceremonies and 
high dower is by no means satisfactory, and if the 
case had stood there, the absence of Zohra’ s name in 
Ismail Ali Khan’s account books might have weighed 
heavily against her. But their Lordships And clear 
evidence of a reliable character regarding his ac- 
knowledgment of her children. Her case, therefore, 
comes within the rule of Mahomedan law to which 
Garth, C. J. and Wilson, J. (afterwards Sir Arthur 
Wilson), gave expression in Maliatala Bibee y. Prince 
Ahmed Haleem-ooz-Zaman (1). 

In their Lordships’ opinion, the legal presumption 
arising in favour of Zohra from the acknowledgment 
of the children is not displaced by the mere inference 
the defendants seek to draw from the absence of 
entries in her favour in Ismail Ali Khan s account 
books. Such absence is capable of explanation, and it 
is possible she could have explained it had her atten- 
tion been called to the matter. One explanation, how* 
ever, is on the surface : on the facts proved in the case 
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explain both the absence of the entries and his 1918 
reticence about her to ordinary acquaintances and i MAMBAlfDI 
even friends. On the whole, their Lordships are of M(n ^ DDI 
opinion that both Zohra and her children are entitled 
to their legal shares in the inheritance of Ismail Ali 
Khan. But the Courts in India have awarded to the 
plaintiffs, on the basis of the deqd of purchase from 
Zohra, a decree for possession of her share and the 
shares of defendants 9 and 10. And the question is 
whether they have acquired any title "to the infants’ ‘ 
shares under' the sale by the mother. The defendants 
objected in the High Court to the decree of the Sub- 
ordinate Judge on the ground that she had no power 
to convey her children’s interest to the plaintiffs. 

The learned Judges overruled the objection on the 
ground that Jthe question did not arise in the present 
case. Their Lordships regret to have to differ fiom 
this view. This is an action in ejectment ; the defend- 
ants are in possession ; the plaintiffs, if they are to 
obtain possession of the minors’ shares, must do so on 
the Strength of their own title. It is essential, there- 
fore, to consider whether the title they allege to have 
acquired under the conveyance by Zohra is well- 
founded. 

The question how far, or under what circumstances 
according to Mahomedan law, a mother’s dealings 
with her minor child’s property are binding on the 
infant has been frequently before the Courts in India. 

The decisions, however, are by no means uniform, and 
betray two varying tendencies : one set of decisions 
purports to give such dealings a qualified force ; the 
other declares them wholly void and ineffective. In 
the former class of cases, the main test for determin- 
ing the validity of the particular transaction has been 
the benefit resulting from it to the minor; in the 
latter, the admitted absence of authority or power on 
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the part of the mother to alienate or encumber the 
minor’s property. 

In this conflict of opinion, their Lordships think it 
desirable that a definite rule should, if possible, be 
laid down; and with this object they propose to, 
review briefly the provisions and principles of the 
Mahomedan law, as they apprehend it, governing' the 
subject. 

It is perfectly clear that under the Mahomedan law 
the mother is entitled only to_ the custody of the 
person of her minor child up to a certain age accord- 
ing to the sex of thg child. But she is not the natural 
guardian ; the father alone, or, if he be dead, his 
executor (under the Sunni law), is the legal guardian. 
The mother has no larger powers to deal with her 
minor child’s property than any outsider or non- 
relative who happens to have charge for the time 
being of the infant. The term “ de facto guardian'’ 
that has been applied to these persons is misleading: 
it connotes the idea that people in charge of a child 
are by virtue of that fact invested with certain powers 
over the infant’s property. This idea is quite erro* 
neons ; and the judgment of the Board in Mata Din v. 
Ahmad Ali (1) clearly indicated it. There, an infant’s 
share was sold by the elder brother, in whose charge 
the child was, along with his own share, to pay a joint 
ancestral debt. The vendee at the time of the sale 
was in possession of the whole property under a mort- 
gage executed by the ancestor. On attaining majority 
the younger brother, ignoring the sale, brought a suit 
against the vendee -mortgagee for the redemption of 
his own share. The defence set up was that the sale 
by the infant’s de facto guardian, made for a valid 
necessity, was binding on the infant. The lower 
Courts decreed the plaintiff’s claim ; on appeal to this 
, (1) (1912) I. L. R. 34 &1I. 213 ; L. R, 39 I. A. 49. . , 1 
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Board, the arguments proceeded on the same lines as 
in the present case, though in reverse order. 

Lord Robson, in delivering the judgment of the 
Board, observed as follows — 

“ It is urged on behalf of the appellant that the elder brothers were 
de facto guardians of the respondent, and, as such, were entitled to sell his 
property, provided that the sale was in order to pay his debts and was 
therefore necessary in his interest. It is difficult to see how the situation 
1 of an unauthorised guardian is bettered by describing him as a 1 de facto 1 

guardian. Fie may, by his de facto guardianship, assume important respon- 
I? sibilities in relation to th^ minor’s property, but he cannot thereby clothe 

| himself with legal power to sell it.” 

And lie went on to add : — 

u There has been much argument . in this case in the Courts below 
and before their Lordships, os to whether, according to Mahomedan law, 
a sale by a de facto guardian, if made of necessity, or for the payment of 
an ancestral debt affecting the minor’s property, and if beneficial to the 
minor, is altogether void or merely voidable. It is not necessary to decide 
that question in this case.” 

And be then proceeded to state tlie reasons why 
that was not considered necessary. 

This latter passage in Lord Robson’s judgment has 
created the impression that their Lordships’ decision 
was confined to the special facts of that case and left 
open the general question regarding the validity of 
alienations by unauthorised guardians of the property 
of minors. 

As already observed, *in the absence of the father 
under the Sunni law, the guardianship vests in his 
executor. If the father dies without appointing an 
executor ( ivcisi ) and his father is alive, the guardian- 
ship of his minor children devolves on their grand-' 
I father. Should he also be dead, and have left an 

I executor, it vests in him. In default of these de jure. 

I guardians, the duty of appointing a guardian for the 

protection and preservation of the infants’ property 
devolves on the Judge as the representative of the 
I Sovereign (Baillie’s “Digest,” ed. 1875, p. G89: 
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Hamilton's Heddya, Vol. IV, p. 555). No one else lias 
any right or power to intermeddle with the property 
of a minor, except for certain specified purposes, the 
nature of which is clearly defined. Bat the powers 
of even the de jure guardians are confined within 
legal limits. For example, whilst an executor- 
guardian ( icasi ) may “sell or purchase movables on 
account of the orphan under his charge either for an 
equivalent or at such a rate as to occasion an inconsi- 
derable loss,” dealings with his immovable property 
are subjected to strict conditions (Baillie’s “ Digest,” 
p. 687). The reason for the restrictions is thus given 
in the Heddya (Vol. IV, p. 553) 

u The ground of this” (the difference in the power of dealing with 
the two kinds of property) “ is that the sale of movable property is a 
species of conservation, as articles of that description are liable to decay, 
and the price is much more easily preserved .than the article itself. With 
respect, on the contrary, to immovable property, it is in a state of conser- 
vation in its own nature whence it is unlawful to sell it— unless, however, 
it be evident that it will otherwise perish or be lost, in which case the sale 
of it is allowed.” - 

In fact, tbe Mussulman law appears to draw a 
sharp distinction between movable and immovable 
property ( a’kdr ) in respect of the powers of guardians, 
as will be seen from tbe following passage in Baillie’s 
“Digest,” p. 689 

“ Willi regard to the executor of a mother or brother, — when a mother 
has died leaving property and a minor son, and having appointed an 
executor, or a brother has died leaving property and a minor brother, 
and having appointed an executor, the executor may lawfully sell any 
thing but ahar Q belonging to the estate qi the deceased, but can neither 

mo ler as no power o se any 11 g in 1 _ # 
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but he cannot sell aJcar. If the estate is involved in debt or legacies, and 1918 
the debt is such as to absorb the whole, he may sell the whole, the sale of 
akar coming within his power : and if the debt does not absorb the whole, 
he may sell as much of it as is necessary to defray the debts, and as to his Mutsaddi. 
■power to sell the surplus there is the same difference of opinion as has been 
stated above.” 

When the mother is the father’s executrix, or is 
appointed by the Judge as guardian of the minors, 
she has all the powers of a dejure guardian. Without 
such derivative authority, if she assumes charge of 
their property of whatever description and purports 
to deal witlnit, she does so at her own risk, and her 
acts are like those of any other person who arrogates 
an authority which he does not legally possess. She 
may incur responsibilities, but can impose no obliga- 
tions on the infant. This rule, however, is subject to 
certain exceptions provided for the protection of a 
minor child who has no de jure guardian. A fatherless 
child is designated in the law-books an “infant- 
orphan ( yeteem saghir ). The Hed&yct classifies the 
acts that may have to be done for an infant under 
three heads. It says 

Acts in regard to infant-orphans are of three descriptions, viz.: (i) 

Acts of guardianship, sucli as contracting an infant in marriage, or selling 
or buying goods for him, a power which belons -3 soleiv to the o.. 
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Mr. Hamilton translates maid 7 as meaning personal chattels r 
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the infant, such as accepting presents or gifts, and keeping them for him, a 
power which may be exercised either byJa-mooltahit , a brother, or an uncle, 
and also by the infant himself, provided he be possessed of discretion, the 
intention being only to open a door to the infants’ receiving benefactions 
of an advantageous nature.’ 7 (Vol. IV, p. 124, Bk. XLIV). 

The examples given under the second head indicate 
•the class of cases in which the acts of an unauthorised 
person who happens to have charge of a child are held 
to be binding on the infant’s property. They also help 
to explain and illustrate the extent of such “ de facto 
guardian’s” powers. The permissibility of these acts 
depends on the emergency which gives rise to the 
imperative necessity for incurring liabilities without 
which the life of the child or his perishable goods 
and chattels may run the risk of destruction. For 
instance, he may stand in immediate need of aliment, 
clothing, or nursing; these wants must be supplied 
forthwith. He may own “ slaves” or live-stock; food 
and fodder must be immediately procured. And these 
imperative wants may recur from time to time. Under 
such circumstances power is given to the lawful 
guardian to incur debts or to raise money on the 
pledge of the minor’s goods and chattels ( niatcV )* 
(. Majma’-ul-Anliar , Vol. II, p. 571). And this power, 
in the absence of .a dejure guardian, the law extends 
to the parson who happens to have charge of the child 
and of the child’s property, though not a constituted 
or authorised guardian. 

There is no reference to the pledge or sale of 
immovable property ( a'kdr ), as the power of dealing 
with that class of property is confined to the dejure 
guardians, and is treated in the Fat&wai-Alamgiri in 
a separate chapter (Baillie’s “Mahommedan Law of 
Sale, ” Chapter XVI). 
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It is to be observed that under the third “descrip- 1918 
tion” of acts that may be needful for an infant, a lM ~ NW 
person in charge of a child, although not a cle'jure «. ' 
guardian, may validly accept on behalf of his ward MnTSADm ' 
an unburdened bounty, it being an act “ purely advan- 
tageous to the child, to use the expression of the 
Heddya. 

The reasoning on which it is sought to give to 
persons who happen to have charge of the person and 
property of a child, and are, therefore, called “ de facto 
guardians,” the same powers as are possessed by de 
jure guardians, is purely inferential. It proceeds on 
the analogy of a dealing by an outsider who purports 
to sell another s property without any authority from 
the real owuer. Such a person in the Hanafi law is 






called a fazdli, or, as Mr. Hamilton spells it, fazoolee , 
which expression is defined by Richardson to mean a 
person “ busying himself in things not belonging to 
him, or acting without authority.” With the effect of 
the acts of a foztili their Lordships will deal presently. 
Before doing so, they wish to refer briefly to the state 
of the decisions in the Indian Courts. 

The Calcutta High Court, in sustaining transac- 
tions entered into by de facto guardians, has proceed- 
ed mainly on considerations of necessity for and bene- 
fit to the infant. The other High Courts, generally 
speaking, have cut the Gordian knot by holding that 
all such dealings with a minor’s property were void. 

Their Lordships do not feel called upon to examine 
in detail either set of decisions. But the last case on 
the subject in the Madras High Court requires their 
careful and respectful consideration [ Ayderman Kutti 
v. Syed Alt, (1)]. In their judgment in this case the 
learned Judges have examined the law at considerable 
length and their decision appears to divide itself into 
(1) (1912) I. L, R. 37 Mad. 514. 
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three broad propositions : first, that as regards the 
powers of guardians, de jure as well as de facto, the 
Mahomedan law recognises no distinction as to the 
nature or kind of property, viz., whether it is immov- 
able or movable ; secondly , that in substance the 
powers of an unauthorised person who has charge of 
an infant are co-extensive with those of a lawfully 
constituted guardian, except in so far that the acts of 
the former are subject to considerations of necessity or 
benefit to the infant: and, thirdly (and this seems to 
form the essence of the judgment), that dealings by “ a 
de facto guardian ” are neither void nor voidable, but 
are “ suspended ” until the minor on attaining majo- 
rity exercises his option of either ratifying the tran- 
saction or disavowing it. 

With regard to the first of the above propositions, 
their Lordships have already indicated their views. 
In their opinion, the Mahomedan law, for obvious 
reasons, makes a distinction, and a sharp distinction, 
between “ goods and chattels ” ( mata ’) and immovable 
property (a’kdr) with regard to the powers of dealing 
by guardians. 

The second proposition, speaking with respect, 
appears to their Lordships to lose sight of the fact 
that the acts of de jure guardians also are subject to 
the conditions of necessity for or benefit, to the infant. 
So that upon the reasoning of the Madras judgment, 
the powers of “a de facto guardian” would, to all 
intents and purposes, be co-extensive with those of a 
de jure guardian. This conclusion would wipe out 
one of the most important safeguards provided by the 
Mahomedan law for the protection of the interests of 
infants. The learned Judges say that 

“The law as regards the effect of dealings with a minor’s property by 
a de facto guardian otherwise than in a case of absolute necessity or clear 
advantage to the minor is but a corollary of the ger eral rule relating to 



salisly [sic], a person professing to deal with another’s property, but 1918 
without having legal authority to do so, i.e., by afaztili, as he is technically 
# called ; such sales generally are treated as mauquf , or dependent.” I mamba* 

Then, after referring to various authorities, they Mutsaddi. 
continue as follows : — 

U The result of the above discussion is that, according to Mahomedan 
jurists, in cases of urgent and imperative necessity, such as those mentioned, 
the de facto guardian can alienate the property of the minor, no distinction 
being made between movable and immovable property.’ 

It wou Id have been an advantage to their Lordships 
if they had been placed in a position to judge for 
themselves, on the actual texts, the meaning of the 
Arabian text-writers and commentators. However, 
the Heddyah and the Fatdwai-Alamgiri are recognised 
as standard authorities in India on the Hanafi branch 
of the Sunni Law. Of the Heddyah there is a 
rendering in English made by Mr. Hamilton under the 
orders of Warren] Hastings; and a large part of the 
Fatdwai-Alamgiri has been paraphrased into English 
by Mr. Neil Baillie, which is commonly known as 
Baillie’s “ Digest ” (Hanafia Law). Both Mr. Hamilton 
and Mr. Neil Baillie in their renderings have, with the 
object of elucidation, occasionally added phrases 
which do not exist in the original, but on the whole 
the English versions of the Heddyah and of the 
Fatdwai-Alamgiri are valuable works on Mahome- 
dan Law. 

The subject of sales by unauthorised persons is 
treated in the Heddyah in a separate section entitled 
“ of Fazoolee Beea,* or the sale of the property of 
another without his consent ” (Book XVI, Vol. Il„ 
p. 508). It says : — 

“If a person were to sell the property of another without his order- 
the contract is complete, but it remains with the proprietor either to confirm: 
or dissolve the sale as he pleases. Sliafei is of opinion that the contract, 
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authority, for that is constituted only by property or permission, neither of 
which exist in this case.” 

It then proceeds to give the arguments of the, 
TTft wfl.fi doctors in support of their view that the un- 
authorised contract is 41 complete.” And then it adds : 

u j£ the proprietor should die, then the consent of the heirs is of no 
efficacy in the confirmation of the Fazoolee sale, in either case, that is, 
whether the price have been stipulated in money or in goods ; because th 0 
contract rested entirely on the personal assent of the deceased.” 

In other words, the so-called sale remains wholly 
ineffective until it receives the u confirmation ” of the 
owner, to whom alone belongs the power of 4 * confirm- 
ing 55 it. If he dies before he has 44 confirmed 55 it, the 
transaction falls to the ground, as the right to adopt 
the faztili's act does not pass to his heirs. 

In the Fatdwai Alamgiri\ the subject is treated 
under the designation of “dependent sales 5 (Vol. Ill, 
p. 245 : Baillie’s 44 Mahommedan Law of Sale, 55 pp. 218- 
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“ When a person sells the property of another, the sale is suspended, 
according to us [ i.e the Hanafis], for the sanction or ratification of the 
proprietor ; and the existence of both the parties to the contract, and of 
the subject of sale, is a necessary condition to the validity of his 
sanction 

“ jf the owner should die before sanctioning the sale, sanction by his 
heir would not suffice to give it operation. Sanction by an owner himself 
renders a sale operative.” 

The word in the above passage translated as 
“ suspended ” is derived from the same root as the 
word that has been translated in the heading as 
“dependent,” and in this connection really means 
“ is dependent upon ’ ; also the words “ or ratification ” 
have been introduced by Mr. Baillie by way of 
explanation. The word ij&scit- in the original is 
rightly rendered into “ sanction.” 

| The “ Book on Sale ” in the Fatawai Alamgiri has been rendered 
into English by Mr. Baillie under the name of the u Mahommedan Law of 
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The Magma? -ul-Anhar states the rule relating to a 1918 

sale by a fazdli in similar terms ; it says in substance i MAM bandi 

that such a sale is “ established ” (takes effect) on v ■ 

Mutsaddi. 

the sanction of the mcllik (owner), subject to four 
conditions, which it specifies. And then it adds 
significantly that according to Shafei (the founder of 
the second great Sunni school of law) all dealings by 
an unauthorised person are absolutely void ( bdtil ) ; 

Vol. II, p. 88. 

In their Lordships’ opinion, the Hatiafi doctrine 
relating to a sale by an unauthorised person remaining 
dependent on the- sanction of the owner refers to a 
case where such owner is sui juris, possessed of the 
capacity to give the necessary sanction and to make 
the transaction operative. They do not find any 
reference in these doctrines relating to fazdli sales 
so far as they appear in the Hecl&ya or the Fatdwai 
Alamgiri, to dealings with the property of minors by 
persons who happen to have charge of the infants and 
their property — in other words, the “ de facto 
guardians.” 

The Hanafi doctrine about fazdli sales appears 
clearly to be based on the analogy of an agent who acts 
in a particular matter without authority; but whose act 
is subsequently adopted or ratified by the principal 
which has the effect of validating it from its inception. 

The idea of agency in relation to an infant is as 
foreign, their Lordships conceive, to Mahomedan 
Law as to every other system. 

In this connection it should be noted that whilst 
Chapter XII deals exclusively with the effect of 
“dependent sales,” in Chapter XVI the rules relating 
to the powers of guardians are discussed at consider- 
able length (Baillie’s “Mahommedau Law of Sale,” 
p. 248; Fatdwai Alamgiri , Vol. Ill p. 229). The 
following rule lays down the conditions governing 
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i 

; . i . 


sales by the executor (i.e., the appointed guardian) 
of the immovable property of an infant : — 

14 And, according to modern decisions, tlie sale of immovable estate 
by an executor is lawful only in one of the three cases following : that 
is, where there is a purcnaser villirg to give double its value, or the sale 
is necessary to meet the minor’s emergences, or there are debts of the 
deceased, and no other means of paying them.” (Baillie’s u Mahommedan 
Law of Sale,” p. 247 ; Fatawai Alamgiri , Vol. Ill, p. 233). 

Having regard to the object in view, this dictum 
appears to their Lordships to apply to all forms of 
property which, like a’kdr, combine both security and 
permanency. But it does not exclude the discretion 
of the Judge to sanction any alteration of investment 
in the interests of the infant. 

The following case affords a further illustration of 
the limitations on the powers of “ de facto 
guardians — 

u A woman after the death of her husband sells property that belonged 
to him, supposing herself to be his executrix, and her husband having left 
minor children; she after some time declares that she was not the 
executrix, her assertion, however, is not to be credited as against the 
purchaser, but the sale remains in suspense till her children arrive at 
puberty. If they should admit that she was the executrix, the sale by her 
is lawful ; but if they deny the fact, the sale is void ; and though the 
purchaser should have manured the purchased land, lie has no recourse 
for reimbursement against the woman. What has been said is on the 
supposition that the woman sues for a cancellation of the sale, on the 
ground that she was not the executrix ; but if the minor sue, on that 
ground, his claim is to be heard.” (Baillie, p. 249 ; Alamgiri, Vo!. Ill, 
p. 234). 

The rest of the passage is immaterial for the pur- 
poses o | this judgment. 

The above case shows that even where the mother 
believes she is vested with authority as her husband’s 
executrix, and in that belief purports to deal with the 
minor’s property, a purchaser let into possession by her 
is liable to be ejected at the instance of the minor. Her 
own subsequent denial of authority does not affect 
the purchaser's position ; but if the transaction is 




ii 




impugned by the rightful owner— viz., the infant — the 1918 

onus is on the vendee to establish the foundation imam bantu 
of his title, that is that his vendor possessed in MrT !'; vnu 
fact the authority under which she purported to 
act. 

A further rule, which is given in the “Book on 
Pledges ” ('Mortgages) (Kitdb-ur-Iiahn) of the Fatdwai 
Alamgiri, which does not appear to have been trans- 
lated by Mr. Baillie, is equally explicit' After stating 
the principle applicable to the powers of the father to 
pledge or mortgage his minor child’s property, 'it goes 
on to say : “ the mother, if she pledges (mortgages) 
the property of her infant child, it is not lawful unless 
she be the executrix [of the father] or be authorised 
therefor by the guardian of the minor ; or the Judge 
should grant her permission to pledge the infant’s 
property. Then it is lawful ; and the right to posses- 
sion and user is established in the murtahin (pledgee 
or mortgagee) without power of sale;” ( Fatctwcii 
Alamgiri , Vol. V, p. 638). 

It seems to their Lordships that the power to sell 
cannot be wider than the power to mortgage. 

For the foregoing considerations, their Lordships 
are of opinion that under the Mahomedan law a 
person who has charge of the person or property of 
a minor without being his legal guardian, and who 
may, therefore, be conveniently called a “ de facto 
guardian,” has no power to convey to another any 
right or interest in immovable property which the 
transferee can enforce against the infant ; nor can such 
transferee, if let into possession of the property 
under snch unauthorised transfer, resist an action 
in ejectment on behalf of the infant as a trespasser. 

It follows that, being himself without title, he 
cannot seek to recover property in the possession of 
another equally without title. 
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1918 Their Lordships are accordingly of opinion that 

Imambandi the decree of the High Court, in so far as it awards to 
the plaintiffs possession of the shares of the defendants 
9 and 10, should he discharged, and, subject to this 
variation, it should be affirmed and the appeal be 
dismissed with costs. And their Lordships will 
humbly advise His Majesty accordingly. 

Their Lordships cannot help deprecating the 
practice which seems to be growing in some of the 
Indian Courts of referring largely to foreign decisions. 
However useful in the scientific study of comparative 
jurisprudence, judgments of Foreign Courts, to which 
Indian practitioners cannot be expected to have access,, 
based often on considerations and conditions totally 
differing from those applicable to or prevailing in 
India, are only likely to confuse the administration 
of justice. 

J. V. w. Decree varied. 


M UTS ADD I 


Solicitors for the appellants : Truefitt & Francis 
Solicitor for respondents 1 and 2 : T. L. Wilson. 



VOL. XLV.] . CALCUTTA SERIES, 


APPELLATE CRIMINAL 


Before ChiUy and Smither JJ. 


LEGAL REMEMBRANCER 


MOZAM MOLLA 


Search-warrant — Search-warrant for production of a person confined — 
Form of warrant— -Use of warrant prescribed in Form VIII , Sch. V 
— Legality of warrant — Criminal Procedure Code ( Act V of 189S) 7 


It is immaterial what form is used for a search-warrant under s. 100 
of the Criminal Procedure Code, provided that the substance of it complies 
with tne requirements of the section. 

A search-warrant intended to be issued under s. 100 of the Criminal 
Procedure Code, and drawn up in accordance with Form VIII, Schedule V, 
relating to search warrants under s 16, but with alterations adapted to 
meet the requirements of the former section, is legal 
Gurameah y. King-Emperor { 1) approved. 

Bisu Haidar v. Emperor (2) distinguished. 


On Stli March, 1917, one Amin Hossein laid an 
information under s. 366 of the Penal Code before the 
Sub-Inspector of Mahamadpur thana, to the effect that* 
on the 6th instant, while he was absent from home, 
Arip Molla, Abdul Rahman and others had forcibly 
carried away his sister, Sakhina Khatun, from his 
house. It was alleged that the girl had been married 
to Abdul Rahman, but that she had on attaining 
puberty repudiated the marriage and had filed a suit to 
have it declared void. The Sub-Inspector commenced 
an enquiry, and went to the house of Arip Molla on 


° Government Appeal No. 2 of 1918, against the order of P, 
Cammiade, Sessions Judge of Jcssra-e, dated Sep. 3, 1917. 
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the 12tli instant. He found the girl there, and it was 
said that she had cried ont for help. He then reported 
the circumstances to the Inspector of Police, stating 
that she was being kept in Arip’s house in wrongful 
confinement. The Court Inspector, who was then 
in charge of the office of the Inspector of Police, 
submitted the aforesaid report with the first informa- 
tion to the Subdivisional Magistrate who issued a 
search warrant under s. 100 of the Criminal Procedure 
Code for the production of the girl in Court, in the 
following terms : — 

“ Warrant to search after information of a particular offence. 

No. VIII, Sch. V, of Act V of 1898. 

S. 100 of the Criminal Procedure Code. 

To Parbutty Churn Ditit, Sub-Inspector of Mahamadpur . 

Whereas a complaint has been made before me of the offence of the 
detention of Sakhina Khatun Bibi, sister of A mm H ossein, of Umedpur , and 
whereas it has been made to appear to me that the production of Sakhina 
is essential to the inquiry into the said case of offence : 

This is to authorize and require you to search for the said Sakhina 
Khatun in all places of the house of A rip Molla , of Phalsi, and if found* 
to produce her forthwith before the Court, returning this warrant, with 
endorsement certifying what you have done under it, immediately on its 
execution. Given under my hand and the seal of the Court this 12th 
day of March 1917.” 

(Sd.) N. K. Sen, 8. D. 0. 

The words italicised above were the alterations 
made in Form VIII by the Subdivisional Officer. 

The Sub-Inspector, Parbutty Churn, proceeded to 
the house of Arip on the same day accompanied with 
the president pancliayat, the daffadar and some police 
constables.' He read out the warrant to Arip and 
ultimately entered the premises to take the girl. The 
accused, Israil and others, thereupon, assaulted the 
members of. the police party. 

The accused were sent up by the police, and tried 
by the Subdivisional Officer*on charges under ss. 147 
and 353 of the Penal Code. Israil was convicted and 
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sentenced under s. 353 to eight months’ rigorous 
imprisonment. The others were convicted under both 
sections, and sentenced, under s. 147 only, to six 
months. 

It appeared that the original case of Amin Hossein 
under s. 366, Penal Code, terminated in the discharge 
of the accused, after trial, on the loth April, 1917. 

On appeal by the accused, the Sessions Judge of 
Jessore acquitted all of them by his order, dated 5th 
September, 1917, upon the authority of Bisu Haidar 
v. Emperor (1), holding that case to be conclusive and 
the facts identical. 

The Local Government, thereupon, filed the present 
appeal against the order of acquittal. 

The Deputy Legal Remembrancer (Mr. Orr ), for 
.the Crown. 

Mr. Khucla Bukhsh and Babu Sailendra Nath 
Mookerjee, for the accused. 

Chitty and Smither JJ. In this case the accused 
persons were convicted by a Deputy Magistrate of 
offences under sections 353 and 147 of the Indian 
Penal Code, and sentenced Israil to eight months’ 
and the rest to six months’ rigorous imprisonment 
each. The accused appealed to the Sessions Judge, 
who acquitted them on a question of law. He held 
that the ruling in the case of Bisu Haidar v. Emperor 
(1) was conclusive in this case. The facts, he said, 
were identical. Against that acquittal the Govern- 
ment have appealed. It appears clear that the facts 
of the two cases are not identical. A perusal of the 
judgment in the case of Sisw Haidar v. Emperor (1), 
shows that not only was the warrant in that case 
issued under section 96 of the Code of Criminal Proce- 
dure, but that the terms of the warrant indicated that 
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it was issued under that section. In this case, there 
being no prescribed form of warrant under section 100, 
the Magistrate who issued it adapted a form under 
section 96 to the provisions of section 100 by altering 
the figures and also by drawing up the warrant in 
terms required by section 100. This being so, the 
warrant would be perfectly legal. For this we find an 
authority in the case of Gurameah v. King-Emperor 
(1). where the form of a warrant under section 98 was 
used with the necessary alterations for a warrant 
under section 100. It is immaterial what form is used 
provided that the substance of the warrant complies 
with the requirements of section 100. That it certain- 
ly did in the case before us. It has been suggested 
that the warrant was altered after issue to meet the 
objections raised in this case. Of that there is no 
evidence whatever on the record ; on the contrary, 
there is the evidence of P. W. No. 12 who states that 
he altered it with his own hand before the issue. We, 
accordingly, set aside the order of acquittal passed by 
the 1 earned Sessions Judge, and remand the case to 
the Sessions Court for a hearing of the appeal on the 
merits. The accused may remain on bail pending the 
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Case remanded 
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PRIVY COUNCIL 


RAJA OF DEO 


March 18, 


ABDULLAH 


[ON APPEAL FROM THE HlfiH COURT AT FORT WILLIAM IN BENGAL.] 


Title , proof of — Purchase giving right to get a title , hut not giving actual 
title — Benami purchase — Transfer by true owner — Action of father 
making transfer creating estoppel binding son — Conduct causing change 
of position in transferee — Onus of proof on person asserting minority 
of transferer. 


* Prcserd : Viscount Haldane, Lord Dunedin, 
John Edge and Mr. Ameer” Ali. 
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opposed by R and rejected. The Rani thereupon filed a suit against R and 
the appellant basing her case on the allegation that K was benamidar for 
her. But the Subordinate Judge held that he w s a bencimidar of the late 
Raja, and dismissed the suit, a decision which was affirmed^by the District 
Judge. In 1908 R executed the conveyance in favour of the plaintiff who 
brought the present suit against R and the appellant for declaration of 
title and for possession. The defence was a denial of R's title to convey, 
and a denial of her power to do so as being a minor. The Subordinate 
Judge upheld both defences and dismissed the suit. The High Court 
reversed that decis'on and gave the plaintiff a decree. 

Held (affirming that decision), that the onus of proving R's minority 
was on the appeUant and he had not established his assertion; * 

Held , also, that the sale by auction, though it gave K a right to get a 
title, did not give him an actual title. Both Courts found that K had failed 
to prove that he was a true purchaser for value. When, therefore, L 
executed the conveyance in favour of R the late Raja was the true owner. 
K was a trustee for him, and the trusteeship was all that L succeeded to. 
The late Raja too was proprietor of the estate of which Badam was a part 
so that if by renunciation or limitation the right of K to get a conveyance* 
became extinct, the full right and title were in the late Raja *, and not only 
did he cause L to execute the conveyance, but he actually assisted R to get 
registration of her name as owner. By so doing he caused her to change 
her position, for by such registration she became bound to the Government 
for all the liabilities attaching to the registered holders of immoveable- 
property. If the late Raja had lived and attempted to regain the property 
that conduct would have estopped him from doing so. The appellant was 
his son, and succeeded by gratuitous title, and be could not, therefore, do. 
what his father would have been unable to do. 


Appeal 94 of 1916 from a judgment and decree (10th 
June 1913'i of the High Court at Calcutta, which 
reversed a judgment and decree (6th July 1909) of the- 
Subordinate Judge of G-aya. 

The defendant was the appellant to His Majesty in 
Council. 

The suit which ga-ve rise to this appeal related to- 
a village called Badam in Mahal Umga Nugunnah 
Charkawan in the district of Gaya, which belonged to 
the late Raja of Deo, Raja Bhikam Narain Singh 
Bahadur. The Raja’s estate being, in 1886, heavily 
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encumbered, the Government of India passed Act IX 
of that year b}’ which the provisions of the Chota 
Nagpur Encumbered Estates Act (VI of 1876 as 
amended by Act V of 1884) were extended to it 
and a manager was appointed under the Act. In Janu- 
ary 1888 the manager sold the village of Badam by 
auction to one Kashinatli Singh, but it was found by 
both the lower Courts that Kashinatli Singh, who was 
a moo sahib of the Raja, was only a benamidar in the 
transaction and that the real purchaser was the Raja 
himself. No conveyance of any kind was executed by 
the manager in connection with the sale. 

In 1896 the estate was restored by Government to 
the Raja, who in 1897 was desirous of making some 
provision for his natural daughter (Raj eshwari Koer, 
the third respondent) by his mistress, one Munni Bibi; 
and the benamidar, Kashinath Singh, having then died 
leaving an adopted son, Lajjadhari, gave directions to 
the latter who, on 27tli August 1897, conveyed the 
village Badam by a deed of gift to Rajeshwari and her 
name was then, at the instance and express consen t of 
the Raja, entered in the Government registers as 
owner in the place of his own, and she thereupon took 
possession of the village. 

In October 1898 the Raja died leaving the appellant 
(Rajkumar Jagannath Prashad Singh, then a minor) 
his sole heir, and the estate thereupon came under the 
Court of Wards, the manager under the Court, acting 
on behalf of the appellant, dispossessed Rajeshwari 
Koer from the village, and by a sale deed, dated 26th 
January 1901, purported to convey the appellant’s 
interest therein to liis mother, Rani Chandradeo 
Koer, the second respondent. She in 1902 applied to 
have her name registered as nronrietor in nlaea nf 
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(40 of 1904) in the Court of the Subordinate Judge of 
Gaya against Rajeshwari and the present appellant in 
which she claimed to be entitled to the village of 


Badam under an alleged custom by which certain of 


the Raj properties were held by the Ranis of Deo for 
their lives; and also by reason of the conveyance, 
from the appellant, of 26th January 1901. 

That suit was contested by Rajeshwari who denied 
the title of Rani Chandradeo, and claimed the village 
under the conveyance of 27th August 1897, and 
also by estoppel in so far as the Rani’s claim was derived 
from the appellant as heir of the Raja. The suit was 
dismissed by the Subordinate Judge who held the 
claim under the custom alleged to be not maintain- 
able ; that the Raja and his heir, the appellant, were 
both estopped from denying Rajeshwari’s title; and 
that the conveyance of 1901 did not create any title in 
favour of Rani Chandradeo. An appeal by her to the 
District Judge was also dismissed. 

On 24th February 1908 Rajeshwari conveyed the 
village to Syed Abdullah, the first respondent, who 
being unable to get possession of it from the manager 
of the Court of Wards instituted the suit out of which 
the present appeal arose, on 30th June 1908. He made 
defendants the appellant, Rani Chandradeo, and Rajesh- 
wari, and prayed for a. declaration that he was the 
owner of the village, for possession, and other relief. 

Rajeshwari supported his title ; but the appellant 
and Chandradeo denied his claim, and asserted that the 
appellant was owner of the property in suit. 

The Subordinate Judge, as to the effect of the judg- 
ment in the former suit, held that there was an estoppel 
as to certain points now undisputed, but said nothing 
as to an estoppel on the appellant as heir of the Raja; 
that on the evidence Rajeshwari was a minor at the 
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village to Syed Abdullah was therefore void ; that the 
conveyance by Lajjadhari Singh conferred no title on 
Rajeshwari; that the Raja put Rajesh wari in possession 
without divesting himself of the title, and no title 
passed to her thereby ; and on the question whether 
under section 41 of the Transfer of Property Act, 
Rajeshwari having been placed by the Raja in the 
position of ostensible owner could make a valid 
transfer to Syed Abdullah, he held that as at the time 
of the transfer Rajeshwari was not in possession and 
Syed Abdullah had full knowledge of all the facts, the 
latter could not be said to have acted in good faith. 
He accordingly dismissed the suit. 

On appeal by Syed Abdullah to the High Court 
(N. R. Chattehjea and Newbould JJ.), that Court held 
that the appellant had failed to prove that Rajeshwari 
was a minor at the date of her conveyance to Syed 
Abdullah; that whatever might be the effect of Lajja- 
dhari s conveyance to Rajeshwari there was no doubt 
that the Raja fully intended to make a complete 
transfer of' the village to her; that a conveyance was 
not essential to bind him, the principle of estoppel 
only depending on the acts and representations of the 
real owner ; that even if he could have challenged 
Rajeshwari’s title on the ground that she was not a 
purchaser for value, he could not challenge the title of 
a bond fide purchaser from her (as they held Syed 
Abdullah was), and that the appellant was in no better 
position ; that Syed Abdullah was entitled to make a 
new case of estoppel by conduct though not raised in 
his pleadings on the ground that the issues were wide 
enough to include it ; and that his title, both by 
estoppel and under section 41 of the Transfer of Pro- 
perty Act, could not be impeached by the defendants. 

The decree of the Subordinate Judge was accord- 
ingly set aside, and the suit was decreed. 

: 66 


Baja op 
Deo 

v. 

Abdullah. 






, 

: - 



INDIAN LAW REPORTS. [VOL. XLV. 


On tliis appeal, 

A. M. Dunne , K. C., and T. B. W. Bamsay, for 
the appellant, contended that Syed Abdullah, the first 
respondent, had failed to establish any title to the 
village in suit. Kashinath, who was merely a benami- 
dar for the Raja Bhikham Narayan Singh, took no 
title to it by the sale to him. No conveyance of any 
kind was executed in his favour by the manager in 
connection with the sale. For him to acquire a title, 
a registered transfer was essential under section 54 of 
the Transfer of Property Act, which expressly ex- 
cludes any equitable title arising from contract. 
Kashinath having acquired no title Rajeshwari could 
acquire none through him from Lajjadhari. The plaint- 
iff-respondent’s case was not in the lower Courts based 
upon a gift to Rajeshwari from Raja Bhikham, whose 
title on the contrary was denied, and no issue was 
framed as to the transfer to her by Lajjadhari being a 
gift. In fact no title by gift to her would be valid in 
the absence of a registered transfer signed by the 
Raja as required by section 123 of the Transfer of 
Property Act. A transfer of posse -ssion would not 
be sufficient as between Hindus. Nor did the plaint- 
iff-respondent make any such reasonable enquiries as 
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estoppel. Moreover, in any case the evidence showed 
that Rajeshwari was a minor at the date of the transfer 
by her to the p l ain tiff-respondent, and no title in the 
village passed to him. Transfer of Property Act s 
section 7, and Evidence Act, section 11, were refer- 
red to. The decree of the Subordinate Judge was 
right. 

Sir William Garth, for the plaintiff- respondent, 
was not called upon. 

The judgment of their Lordships was delivered by 

Lord. Dunedin. In this suit Syed Abdullah sues 
the Raja of Deo for possession of a village called 
Badam. The plaintiff is purchaser from a dancing 
girl, Rajeshwari Koer, who is the natural daughter 
of the late Raja Bhikham of Deo, father of the present 
Raja, defendant. 

The history of the matter is this : Raja Bhikham 
having got into involved circumstances, his estate 
was put under management under the provisions of 
the Chota Nagpur Encumbered Estates Act, which 
had been made to apply to Deo by a special Act. The 
manager appointed under the Act one Bhuan Lai, 
who had, in terms .of the Act, powers of sale, put up to 
public auction the village of Badam. It was bought 
by Kashinath Singh for the sum of 2,000 rupees. As 
a matter of fact, Kashinath had been put forward by 
the Raja himself,, who provided him with the money. 
No conveyance was executed by Bhuan Lai in favour 
of Kashinath. The management came to an end in 
1896, and the Raja was restored to his estate. In 1897, 
the Raja, who had expressed his desire to benefit 
Munni Bibi, the mother of Rajeshwari, and his infant 
daughter by her, caused Lajjadhari, the adopted son of 
Kashinath who had by this time died, to execute a 
conveyance of Badam in favour of Rajeshwari. The 
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deed of conveyance bore to be in respect of a 
consideration of 5,000 rupees, bat in reality no money 
passed — Lajjadhari merely acted on the command of 
the Raja. On the 22nd April, 1898, Rajeshwari, being 
a minor, applied through her mother as guardian for 
registration and mutation of names in respect of the 
village of Badam. On the same day the Raja presented 
a petition in which he narrated the fact of Badam 
having been sold by Bliuan Lai, the manager, set forth 
that Kashinath had died without having obtained a 
conveyance and that Lajjadhari, his son, had sold the 
property to Rajeshwari, and prayed that Rajeshwavi’s 
petition should be granted and her name inserted in 
the register, “ to which your petitioner has no objec- 
tion whatever.” Rajeshwari’s name was accordingly 
entered in the Government register as proprietrix of 
the village of Badam. 

In October 1898 Raja Bhikham died and the present 
Raja being a minor the estate came under the manage- 
ment of the Court of Wards. Sometime in 1899 
Mr. Wright, the manager, turned out Rajeshwari who 
was in possession, via facti and without process. In 
1901 Mr. Wright conveyed Badam to Rani Chandra 
Koer, the surviving widow of Raja Bhikham, on the 
idea that it was gur property descending from Rani 
to Rani. In 1902 the Rani applied for mutation of 
names. Her application was opposed by Rajeshwari 
and was refused. In 1901 the Rani raised a civil suit 
for a declaration that the property was hers. To 
this suit she called as defendants Rajeshwari and the 
young Raja, the present defendant. The whole facts 
were gone into. The Rani had based her case on an 
allegation that Kashinath was a benamidar for her. 
The Subordinate Judge held, that Kashinath was the 
benamidar of Raja Bhikham, and not of the Rani, 
and dismissed the suit, adding an opinion the Raja 
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BhiKham himself would have been estopped from 
denying that the property belonged to Rajeshwari. 
On appeal the District Court affirmed the judgment, 
but did not repeat the dictum as to estoppel. In 1908 
Rajeshwari executed a conveyance in favour of the 
present plaintiff, who in the same year raised the 
present suit. 

~ The defence to the suit was, after discounting 
irrelevant pleas, based on two grounds, first, a denial 
of Rajeshwari’s title to convey anything to the plaint, 
iff ; second, a denial that Rajeshwari had conveyed 
to the plaintiff on the allegation that she was a minor 
at the time of the conveyance. The learned Subor- 
dinate Judge upheld both defences and dismissed the 
suit. The Appeal Court reversed and gave judgment 
in favour of the plaintiff. 

It will be convenient to dispose of the second 
ground of defence first, as it depends on a pure 
question of fact. The Subordinate Judge, while com- 
menting on the unreliability of the witnesses, three 
in number, adduced by the defendant to prove the 
minority, gave judgment on the ground that the rebut- 
ting evidence was not what it might have been. 
The High Court agreeing with the criticism on the 
defendant’s witnesses, came to the conclusion that the 

f 

defendant had not made out his allegation. - Their 
Lordships agree with the High Court. The onus to 
prove minority is on the defendant who asserts it. 
He brings no reliable evidence to prove this assertion. 
This defect in his proof cannot, their Lordships think, 
be cured by a mere criticism of the evidence brought 
by the plaintiff. It would further seem to their Lord- 
ships that the evidence tendered by the brother is not 
open to any obvious objection. But it is enough to 
say that the matter being left in doubt the defendant 
fails to prove his assertion. 
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The sole question then is whether there was a title 
in Rajeshwari. Formal title by progress there was 
not. Both Courts find that the sale by auction, though 
it gave a right to the purchaser to get a title, did 
not give him an actual title. Admittedly, Kashinath 
never got the actual title, to which as purchaser he was 
entitled. The plaintiff in the Court below attempted 
to prove that Kashinath was a true purchaser for 
value. In this he failed, and both Courts are agreed 
as to this. He was only trustee for the Raja Bhikham. 
The argument in the lower Court then turned mostly 
on the effect of the judgments of 1905 and 1906 in 
the suit by the Rani. The plaintiff urged that as 
between Raja Bhikham and the defendant, who were 
both co-defendants to the Rani’s suit, these judgments 
formed a res judicata to the effect that the pro- 
’perty belonged to Rajeshwari. In deciding — rightly — 
that this was not so, the learned Subordinate Judge 
overlooked the fact that, though the dictum of the 
Subordinate Judge in the Rani’s suit that Raja 
Bhikham was in a question with Rajeshwari estopped 
from denying that the property was hers was an obiter 
dictum, yet on the emergence of the same facts as 
were found in that suit, the question arose to be 
decided in this suit, it being obvious that if Raja 
Bhikham was estopped,' the present Raja, his son, 
taking by gratuitous title from him, was equally 
estopped. But the High Court took up that point 
and decided it in favour of the plaintiff. The question 
before their Lordships is whether that view was right. 
Their Lordships think that it was. In the first 
, they are satisfied that the facts are as have been 
above. When, therefore, Lajjadhari executed 
conveyance in favour of Rajeshwari at the instance 
i, he (Raja Bhikham) was the true 
was a ’trustee for Raja Bhikham, 
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and Lajjadhari could only succeed to Ms father’s 1 918 
trusteeship. Farther, Raja Bhikham was the pro- p lAJA 0F 
prietor of the estate of which Badam was a part. So Deo 

_ ' V. 

that it by renunciation or limitation the right of Kashi- abdvllah, 
nath to get a conveyance became extinct, the full 
right as well as the title was in him. In this position 
of affairs, not only did Raja Bhikham cause Lajjadhari 
to execute the conveyance, but when Rajeshwari pro- 
ceeded to give effect to that conveyance by applying 
for registration he actively assisted her. By so doing 
he caused her to change her position, for by registra- 
tion she became bound for all the State liabilities 
which attach to the registered holders of immovable 
property. If then Raja Bhikham had lived and 
attempted to regain the property these actings of his 
would, in their Lordships’ view, have estopped him 
from making the claim. He. did not do so. The 
present defendant is his son, and succeeded by gratui- 
tous title, and he therefore cannot do what his father 
would have been unable to do. 

Their Lordships will humbly advise His Majesty 
o dismiss the appeal with costs. 

Appeal dismissed. 

Solicitors for the appellant : T. L. Wilson & Co. 

Solicitor for the respondent : Edward Dalgado. 

j. v. w. 
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have been advanced to her husband, and obtained an ez parte decre 
execution thereof purchased B’s property also collusively at a sal 
the Court, and thereafter instituted a suit for recovery of poss( 
establishment of title : 

Held, that Courts of Justice should not be permitted to be uti 
the purpose of creating fictitious titles, which must inevitably 
weaken the sanctity which justly attaches to judicial transactions, 
open to a party to impeach the reality of . transaction between tw 
individuals and equally open to him to impeach the reality of a 
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The facts are shortly these. These appeals arose 1917 
out of a suit for recovery of possession of land on esta- surrndra 
blishment of title. The plaintiff contended that the Nath Ghosk 
disputed property was included in his estate, which kai/gopal. 
originally belonged to his sister Kadambini’s husband. Mazhmdar. 
The plaintiff sued her for recovery of money due from 
her husband and obtained an ex parte decree in execu- 
tion whereof he purchased the property at a sale held 
by the Court. The defendant, on the other hand, 
pleaded that the plaintiff had no title to the estate 
mentioned, as the proceedings against his sister were 
collusive and fraudulent. Further, that the disputed 
property was included within the estate of the defend- 
ant and not within that of the plaintiff. The Court 
of- first instance decreed the suit. On appeal, the lower 
-Appellate Court reversed the decision of the Court 
below and dismissed the suit, holding that as the pro- 
ceedings taken by the plaintiff against his sister were 
collusive and fraudulent, the plaintiff did not acquire 
any title to the property in dispute.. Thereupon, the 
plaintiff preferred a second appeal to the High Court. 

On the 21st December 1915, Roe J. (sitting singly) 
reversed the decision of the lower Appellate Court 
holding that a benamiclar could bring a suit for land 
and remanded the case for retrial upon the question 
whether the disputed land was comprised within the 
estate claimel by the plaintiff or that owned by the 
defendant.^ From that decision both the plaintiff and 
the defendant preferred these appeals under the Letters 
Patent, 

• 

Babu Surendra Chandra Sen , for the appellant in 
No. 18 and for the respondent in No. 22. 


Babu Jogesh Chandra Roy , Babu Biraj Mohan 
Majumdar and Babu Surendra Nath Das Gupta , for 
the respondent in No. 18 and for the appellant in No. 22. 
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1917 Mookeejee and Walmsley JJ. These appeals 
SuBBNDRA liave been preferred under clause 15 of the Letters 
NathGhose Patent against a judgment of Mr. Justice Roe in a 
KAii Gopal suit for recovery of possession of land on establish- 
Mazumdar. menfc 0 | title _ The case for the pi a i JJL ti£E is that the 
property in dispute is comprised within his estate, 
which originally belonged to the husband of his sister 
Kadambini, that he sued her for recovery of the money 
due from her husband, that he obtained a decree and 
that in execution thereof he purchased the property 
at a sale held by the Court. The case for the defen- 
dant is, that the plaintiff has no title to the estate 
mentioned, because the proceedings against his sister 
were collusive and fraudulent. The defendant further 
pleads' that the disputed land is comprised within his 
estate and not within the estate claimed by the plain- 
tiff, The trial Court found against the defendant and 
decreed the suit. Upon appeal, the Subordinate Judge 
reversed that decision and dismissed the suit. He 
held that as the proceedings, taken by the plaintiff 
against his sister, were fraudulent and collusive, he 
had not acquired title to the disputed property. Upon 
appeal to this Court, Mr. Justice Roe has reversed the 
decision of the Subordinate Judge and has remanded 
the case for retrial upon the question, whether the 
disputed land is comprised within the estate claimed 
by the plaintiff or that owned by the defendant. He 
has held, upon the authority of the decision in Ham 
Bhurosee Singh v. Bissesser Narain Mahata (1), that 
the plaintiff is entitled to maintain this suit, although 
*■ the proceedings taken by him against his sister may 

have been collusive. The plaintiff, and defendant are 
both dissatisfied with the order of remand. The defen- 
dant has accordingly appealed on the ground that, on 
the facts found, the plaintiff has acquired no title and 
(1) (1872) 18 W. R. 454. 


. % 
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is not competent to maintain this action. The plaint- 1917 
iff has, on the other hand, appealed on the ground subendra 
that the order of remand is unnecessary, as, upon the Nath Ghose 
facts found, a decree should have been made in his kau Gopai. 
favour on the paerits. We must consider the appeal MazltmI)A1L 
of the defendant (L.P.A. 18 of 1916) first, because if his 
contention is well founded, the suit must be dis- 
missed. 

The argument of the defendant is based upon the 
findings of the Subordinate Judge as to the unreality 
of the proceedings taken by the plaintiff against his 
sister. The plaintiff, no doubt, sued his sister for 
recovery of money alleged to have been advanced to her 
husband. But the Subordinate Judge has found that 
there was no foundation for this claim, as there was 
in reality no debt due to the plaintiff from his brother- 
in-law. Consequently, the suit instituted by the plaint- 
iff against his sister was based upon an imaginary 
claim. There was no defence to that action and an 
ex parte decred was? made. That decree was nominally 
put into execution. A collusive sale was held and 
title was supposed to have passed to the plaintiff from 
his sister by virtue of the proceedings taken in Court. 

The defendant urges that, in these circumstances, the 
plaintiff acquired no title whatsoever to the property 
of his sister. We are of opinion that this contention 
is well founded. 

Suits of this character are not altogether unknown, 
and their effect is vividly described by Lord Broug- 
ham in a celebrated passage in the judgment of the 
House of Lords in Bandon v. Becher (1). “A sentence 
is a judicial determination of a cause agitated between 
real parties, upon which a real interest has been set- 
tled; in order to make a sentence, there must be a 

Cl) (1835) 3 Gl. & Fin. 479, 511. 


. 
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real interest, a real, argument, a real prosecution, a real 
defence, a real decision. Of all these requisites, not one 
takes place in the case of a fraudul exit and collusive 
suit; there is no Judge, but a person, invested with the 
ensigns of a judicial office, is mis-empioyed in listen- 
ing to a fictitious cause proposed to him ; there is no 
party litigating, there 'is no party defendant, no real 
interest brought into question. The whole proceeding 
is collusive and fraudulent. It cannot, therefore, be 
treated as a judicial proceeding, but may be passed 
by as availing nothing to the party who sets 
it up.” But the plaintiff respondent contends that 
as the decision in this litigation would be operative 
as against the real owner [Rambehari Sarkar v. 
Surendra Nath Ghose (1)], the suit should be allowed to 
proceed at his instance. We are emphatically of- opi- 
nion that we should not accede to this argument. 
Courts of Justice should not be permitted to be utilised 
for the purpose of creating fictitious titles, which must 
inevitably tend to weaken the sanctity which justly 
attaches to judicial transactions. It is no doubt open 
to a party to impeach the reality of a transaction 
between two pi’ivate individuals ; it is equally open to 
him to impeach the reality of a judicial proceeding. 
But the Court should certainly be slow to encourage 
the creation of fictitious titles in the manner disclosed 
by the proceedings placed before us. 

Reference was made to the decision of Sir Richard 
Couch C. J. in R tm Bhurosee Singh v. Bissesser 
Narain Mahata (2), where a suit for possession of 
land by a benamidar was allowed to be maintained. 
That decision, however, is not in conformity with a 
long series of cases in this Court, both anterior and 
subsequent to it, which will be found reviewed in 


925 


YOL. XLY.] CALCUTTA SERIES. 

Hari Gobind Adhikari v. Alchoy Kumar Mozumdar 1917 
| (1) and Mohendra. Nath Moolcerjee v. Kali Proshad SlJ ~ RA 

Johuri ( 2). We must take it now as settled in. this Nath (Jhosb 
Court that, in suits for land, an action cannot be main- kali Gopal 
/ tainedbya benamidan Atrabannessa Bibiv. Safa- Mazomdab. 

1 tullah Mia (3). But in our opinion, the case now 

before us, is muck stronger than any of the cases just 
[■ mentioned. This is a suit by a person who has deli- 

berately sought to utilize the machinery of the Courts 
, for a purpose for which Courts of Justice do not 

i exist, viz., for the purpose of creation of fictitious 

titles, and we fail to appreciate how a Court can be 
invited, by a person who lias so acted, to recognise and 
: 1 enforce such an unreal title. Considerations which 

; maybe applicable to bona fide purchasers clearly do 

; not arise here : Radha Madliab v. Kalpataru (4), 

Akhil v. Monmotha (5), Gore v. Stacpoole (6). 

It has finally been suggested that we should direct 
that the real owner be joined as a plaintiff in the suit. 

No doubt, a step of this character has been commended 
in some of the cases found in the books [ Sitanath 
j Shaha v. Nobin Chunder Roy (7), Bhobo Soondree 

i ■ Dasseah v. Issur Chunder Dutt (8) and Bhola Per- 

[ shad v Ram Lull (9)], but the course has not been 

> adopted in others : Hari Gobind Adhikari v. Akhoy 

Kumar Mozumdar (1). It is obvious that the real 
owner here could not be joined as a party, except upon 
an application by herself. But even if such an appli- 
cation were made, we could not possibly grant it, 
because if the application were granted, the allegations 
in the plaint would require to be completely recast. ■ 

I ■ (1) (1889) I. L. R. 16 Calc. 364. (5) (1913) 18 C. L. J. 616. I 

(2) (1902) I. L. R. 30 Calc. 265. (6) (1813) Dow H. L. C. 18, 30. 1 

(3) (1915) 22 C. L. J. 259. (7) (1879) 5 C. L. R. 102. | 

(4) (1912) 17 C. L. J. 209. (8) (1872) 11 B. L. R. 36. 

If (9) (1896) I. L. R. 24 Calc. 34. ) 



® Appeal from Order, No. 1 of 1917, against the Order of Gr. B. Mumford, 
District Judge of Birbhum, dated Sep. 19, 1916, modifying the order of 
N. N. Chatter jee, Subordinate Judge of Birbhum, dated July 26, 1916. 
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1917 It has further been stated to us that the suit by the 
Soeendra real owner, if instituted now, will be in time ; conse- 
Nath Ghose quently, there is no substantial reason why we should 
Kali g'opal grant this. belated application for addition of the real 
Mazumdar. owner, contrary to the allegations in the plaint and 
the evidence. 

The result is that the appeal preferred by the de- 
fendant (L. P. A! 18 of 1916) is allowed, and that by 
the plaintiff (L. P. A. 22 of 1916) is dismissed. The 
suit will stand dismissed with costs in all the Courts ; 
but there will be no separate order for costs in the 
appeal by the plaintiff. 

L. R. Appeal by defendant allowed. 

Appeal by plaintiff dismissed. 


BANDIRAM MOOKERJEE 


Aug. 22. 


PURNA CHANDRA ROY.* 


Jurisdiction — Execution proceedings — Suits above Es. 5,000 — ■ Appeal from 
order in execution proceedings — Civil Courts Act (XiT of 1887), s. 21, 
sub-s. ( 1 ) — Civil Procedure Code ( Act V of 1908), ss. 99, 100, 108 . 

Where, in execution proceedings in a mortgage suit the value of which 
exceeded Rs. 5,000, an order was made by the Court of first instance which 
on appeal was modified by the District Judge : 

Held, that the order of the .District Judge was made without jurisdic- 
tion and was contrary to law. In such a suit, an appeal against an order 


APPELLATE CIVIL. 

Before Moolcerjee and Beachcroft JJ. 
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made in a proceeding arising out of the decree lay to the High Court and 
not to the Court of the District Judge under the provisions of s. 2, sub-s. 
(1) of the Bengal Civil Courts Act, 1887. 

Held, also, that as the order was passed on appeal by the District Judge, 
a second appeal lay to the High Court under s. 100 of the Civil Procedure 
Code, 1908. 

Ranjit Misser v. Ramudar Singh (1) referred to. 

Appeal by Band ir am Mookerjee. 

In certain execution proceedings which arose out 
of a suit for mortgage, the value of which exceeded 
Bs. 5,000, the second mortgagee decree-holder applied 
to the Court of first instance objecting to the interest 
claimed by the first mortgagee. The said Court on the 
27th July 1916, allowed the objection and held that the 
first mortgagee was entitled to interest only up to a 
certain date. 

From this order the first mortgagee appealed to 
the District Judge. The latter, on the 19tli September 
1916, modified the said order. From that decision the 
second mortgagee preferred this appeal to the High 
Court. 

Babu Bipin Bchari Ghose (junior) and Babu Sarat 
Chandra Dey, for the appellant. 

Babu Jitendra Lai Banerjee , for the respondent. 

Mookerjee J. This Is an appeal from an appellate 
order passed in execution proceedings on the basis 
of a decree in a mortgage suit which was valued at 
above Bs. 5,000. -The order of the District Judge, 
which modifies the order of the Subordinate Judge, is 
challenged on- the ground that the appeal from the 
order of the Subordinate Judge lay to this Court and 
not to the District Judge. This contention, is clearly 
well-founded. 


Bandiram 

Mookerjee 

v. 

Purna 

Chandra 

Boy. 
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1917 Section 21, sub-section (/) of the Bengal Civil 

Ban die am Courts Act (XII of 1887) provides that an appeal from a 
Mookerjee decree or order of a Subordinate Judge shall lie to the 

V. 

Purna District Judge, where the value of the original suit 
^ H Roy BA * n or i a proceedings arising out of which, the 

- decree or order was made does not exceed Rs. 5,000 


before us, the value of the original suit exceeds 
Rs. 5,000. Consequently, an appeal against an order 
made in a proceeding arising out of the decree in the 
suit lies to this Court, and not to the Court of the 
District Judge. The order of the District Judge was 
consequently made without jurisdiction. The ques- 
tion thus arises, whether this Court is competent to 
reverse that order in the exercise of appellate juris- 
diction. 

There can be no question that the order of the 
District Judge made under section 47, is a decree 
within the meaning of section 2 of the Civil Procedure 
Code. As the order was passed in appeal, a second 
appeal lies to this Court under section 100, -provided 
the reason assigned in support of it, namely, that the 
District Judge acted without jurisdiction, falls within 
the scope of one or other of the three clauses of 
sub-section (J) of that section. The decision of the 
District Judge is, in our opinion, contrary to law; for 
although he does not explicitly state that he was 
competent to hear the appeal which had been pre- 
ferred to him contrary to the provision of section 21 
of the Bengal Civil Courts Act, yet his decision neces- 
sarily implies that he had jurisdiction to entertain the 
appeal ; it is an elementary rule that no Court can 
entertain an appeal which it is not expressly author- 
ised by law to hear. We must hold accordingly that 
the decision of the District Judge is contrary to law, 
because passed without jurisdiction, and must be set 

c'rmm :/ mem .v. cm , ; . ■... i . . A :. : . ■ ■ 
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aside by this Court under section 100 of the Civil 1»17 
Procedure Code. This view is in conformity with the iu ND!KAM 
principle recognised in Ranjit Misser v. Ramudar Mookeejer 
Singh (1), namely, that when a decree has been made Pur'na 
without jurisdiction, an appeal lies against it precisely 
in the same manner as if it had been made with juris- — 1 

•diction. This doctrine has been repeatedly affirmed Moo ™RJEe 
in a long line of cases : A bdul Hossein v. Kasi Saha 
(2), Kalipada v. Shekhar Bxsini (3), Jwala Prasad 
v. Salig Ram (4) and Perumal v. Raj agopala (5). 

This view is also supported by the terms of section 99 
•of the Civil Procedure Code, which applies to appeals 
from appellate decrees by virtue of section 108. 

The result is that this appeal is allowed, the order 
of the District Judge set aside, and that of the Sub- 
ordinate Judge restored. We do not, however, ex' 
press any opinion as to the correctness of the order 
of the Court of first instance. 

As the point was not taken in the lower Appellate 
Court and as the present appeal has not been opposed, 
there will be no order for costs either here or in the 
Court of Appeal below. , 


Beachceoft J. I agree 


Appeal allowed, 

(3) (1916) 24 C. L. J. 235. 

(4) (1891) I. L. R. 13 All. 575. 



wmm 


INDIAN LAW REPORTS. [VOL. XLV. 


APPELLATE CIVIL 


Before Teunon and Chapman JJ. 


HARIHAR PERSAD BAJPAI 


AJUB MISIR 


Lanllord and Tenant— Presumption of permanency of rent — Bengal Tenancy 
Act ( VIII o*1885) as amended by Bengal Acts of 1898 and 1 of 1903 , 
ss . 31 A, 50(2), 113 and 115— Effect of ss. 31 and 113 of the Bengal 
Tenancy Act — Prevailing rate — Ground for enhancement of rent. 

Where a Record of Rights has been finally published, in view of s. 115- 
of the Bengal Tenancy Act the presumption under s. 50 ( 2 ) of the Act 
does not arise where the tenants have been recorded as occupancy raiyats 
and not raiyats holding at fixed rents. 

Radha Kishore Manikya v. Timed All (1) not followed. 

Pirthichand Lai Chowdhry v. Basarat All (2) relied upon. 

By enacting s. 31 of the Bengal Tenancy Act the Legislature never 
intended to alter the pre-existing law in districts to which that section h$s- 
no annlication. Where each tenant holds at a different rate there is no 


The facts will appear from the judgment of the 
Court. 

Dr. Dwarka Nath Milter and Babu Bi joy Kumar 
Bhattacharyya , for the plaintiff-appellant. 

Babu Akshoy Kumar Banerjee , for the respondent. 

0 Appeals from Appellate Decrees, Nos. 1917, 2131 to 2134 of 1911,". 
against the decrees of the District Judge of Mozafferpore, dated March 31, 
1911, modifying the decrees of the Munsif of Motihari, dated June 20, 1910. 

(1) (1908) 12 C. W. N. 904. (2) (1909) I. L. R. 37 Gale. 30 ; 

13 C. W. N. 1149. 





Teunon and Chapman JJ. These six appeals arise 1913 
out of four suits for enhancement of rent. The claim harihar 
to enhancement was based on two grounds, namely, persad 
(i) that the rate of rent paid was below the prevailing Ba ^ pai 
rate ; and (it) that there had been a rise in the prices Ajub M,SIR - 
of staple food crops. 

In three of the suits the learned District Judge 
found that in proceedings under Chapter X of the 
Bengal Tenancy Act, the rent of the holdings had 
been settled by the Settlement Officer. In these 
proceedings the Record of Rights was finally pub- 
lished on the 18tli of January 1898, and the suits were 
instituted on the 6th of July 1909. The District 
Judge, therefore, held that in view of the 15 years’ 
period prescribed in section 118 of the Act the suits 
must be regarded as premature. In appeal, it is con- 
tended that the rents were merely recorded and not 
settled, and that even if the rents were settled, an 
enhancement might still be granted on the ground 
of prevailing rate. 

The District Judge’s finding that the rents had 
been settled under Chapter X of the Act was based 
on the entries in certain khatians forming part of 
the Record of Rights. These khatians have been 
removed from the record by the landlord-appellant 
and have not been produced before us at the hearing 
of these appeals. We must, therefore, hold that the 
District Judge’s finding is correct. 

The second contention is contrary to the clear pro- 
visions^ of section 113 and cannot be supported. This 
disposes of the five appeals brought by the landlord 
and these appeals are, therefore, dismissed with costs. 

The remaining Appeal No. 2007 is by the tenants 
Ajub Misir and others. They contend-#) that they 
should have been found to be raiyats holding at a 
fixed rent ; and (ii) that an enhancement on the ground 
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1913 of prevailing rate, though disallowed in the judgment, 
Harihab b as been g ranted by the decree. 

Persad In the Record of Rights, to which reference has 
B “ PAI already been made, the tenants have admittedly been 
Ajub Misib. recorded as occupancy raiyats and not as raiyats 
holding at fixed rents. The contention before us is 
that notwithstanding this entry in the Record of 
Rights (finally published in January 1898), the appel- 
lants are entitled in the present suit (instituted in 
1909) to the benefit of the presumption arising under 
section 50 (2) of the Act. This contention is based 
on the case of Radha Kishore Manikya v. Urned 
Ali (1), but in view of the plain language of section 
115 of the Act, and the decision of the Full Bench in 
the case of Phthichand Lai Chowdhry v. Basarat 
Ali (2), can no longer be supported. 

On the question of prevailing rate the decree is not 
in accordance with the judgment, but the landlord-res- 
pondent contends that the District Judge has erred in 
holding that in the village in suit there is no prevail- 
ing rate. It is conceded that section 31A has not been 
extended to the local area in question, but the respond- 
ent seeks to employ the method therein prescribed, 
either without modification or with this modification, 
that he would take as criterion not area but the num- 
ber of tenants, that is to say, he contends that the rate 
at or above which moi'e than half the tenants hold 
should be taken to be the prevailing rate. On this 
principle he says that in the case of paddy lands (spoken 
of by the Commissioner as A lands) the prevailing rate 
> is Rs. 3-8 or Rs. 3-12, and in the case of the compara- 

tively low or bethan lands is Rs. 3-6 or Rs. 4-12. But 
this contention is opposed to all authority, and we 
cannot hold that by enacting section 31 A, the Legisla- 

(1) (1908) 12 C. W. N. 904. (2) (1909) I. L. R. 37 Calc. 30; 

18 C. W. N. 1149. - 
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ture intended to alter in this way the pre-existing law 
in Districts to which that section has no application 
Moreover, if we were to accept the respondent’s conten- 
tion, it does not appear that the materials for ascer- 
taining the prevailing rate are complete or sufficient. AmB MrsIR ' 
The Commissioner’s report shows that he has left out 
of consideration a number of holdings measuring in 
the aggregate 220 bighas, on the ground that though 
comprising lands of both classes, they are held at lump 
rentals. We are unable, however, to accept the land- 
lord’s contention, and agree with the District Judge in 
holding that in this village, where 14 tenants hold A 
class lands at 44 rates, varying from annas 15 to Rs. 8-9, 
and 13 tenants hold B class lands at 13 rates rising from 
Re. 1-11 to Rs. 6-14 a bigha, there is no prevailing rate. 

It is next contended that the District Judge should 
have agreed with the Mutisif in ‘holding that the rise 
in prices represented 2 annas in the rupee. It appears 
that in this area there are 2 staple food crops, rice and 
maize, that rice has risen to the extent of 1 anna. 7 pie 
per rupee, and maize to the extent of 4 pie per rupee. 

The Munsif took the aggregate, and decreed an 
enhancement to the extent of 3 annas per rupee while 
the District Judge has taken the mean or average. As 
we are informed (and this is not disputed by the 
landlord-respondent) that both crops grow on all the 
lands of the holding, we are of opinion that the District 
Judge is right in taking the mean, and in decreeing 
an enhancement to the extent of only one anmrper 
rupee. In the result, this appeal is decreed to the 
extent indicated in the above judgment, that is to say, 
the enhanced rent decreed is reduced from Rs. 10-9-6 to 
Rs. 3-15, but as the appellant could have obtained this 
relief by an application for amendment of the decree, V 
we make no order as to costs. 

S. K. B. 
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Persad 

Bajpai 



WSImSm 

iisstl iiitsti ® 

sal mmmsimslm 


llllil 


INDIAN LAW REPORTS. [VOL. XLV 


APPELLATE CIVIL, 


Before Mookerjee and Walmsley JJ. 


SECRETARY OF STATE FOR INDIA 


GANGADHAR NANDA, 


Siit — Limitation — Bengal Tenancy Act (VIII of 1885), ss. 104H, sub-s. ( 2 ), 

184 , 185 — Limitation Act ( IX of 1908), ss. 29, 15, sub-s. ( 2 ), 

applicability of — Civil Procedure Code ( Act V of 1908) s. 80. 

A instituted a suit under s. 104H of the Bengal Tenancy Act against 
the Secretary of State for India in Council on the 10th December 1910, in 
respect of a village, the Record of Rights of which was finally published on 
the 2nd June 1910. A took exception to the latter. Prior to the institu- 
tion of the suit, A served a notice on the defendant as required by s 80 of 
the Civil Procedure Code : 

Held, that the suit was barred by limitation. 

Held, also, that s. 15, sub-s. (2) of the Limitation Act which was 
made applicable to suits, appeals and applications mentioned in Schedule III 
annexed to the Bengal Tenancy Act by virtue of s. 185 sub-s. (2), could 
not possibly apply to suits instituted under s. 104H which were not men- 
tioned in Schedule III. On a plain reading of the provisions of s. 185 
of the Bengal Tenancy Act along with s. 15 sub-s. (2) of the Limitation 
Act, the latter could not be applied to extend the period of s& months 
provided for the institution of suits under s. 104H of the Bengal Tenancy 
Act.* 

Radhashyam Kar v. Dinabandhu Biswas (1), Sharoop D iss Moudal v. 
Joggessur Roy Chowdhry (2), Dulhin Mathura Das Koer v. Bansidhar 
Singh (3), Srinivasa Ayyngar v. The Secretary of State for India (4) 
referred to. 

Dropadi v. Hira Lai (5) distinguished. 

° Appeal from Origins. Decree, No. 405 of 1914, against the decree of 
Aehinta Nath Mitra, Subordinate Judge of Midnapore, dated March 26, 


(1) (1913) 18 C. W. N. 31 ; 

18 C. L. J. 533. 

(2) (1899) I. L.R. 26 Calc. 564. 


(3) (1911) 16 C. W. N. 904. 

(4) (1912)1 L R. 38 Mad. 92. 

(5) (1912) I. L. R. 34 All 49: 
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Appeal by the Secretary of State for India in 
Council, the defendant. 

The facts necessary for the purposes of this report 
are shortly these. On the 2nd June 1910, the Record 
of Rights in respect of the village of Dakhin Bara] 
was finally published. The respondent one Gangadhar 
Nanda took exception to the same. On the 10th 
December 1910, be instituted a suit under s. 104H of the 
Bengal Tenancy Act against the above named defen- 
dant with reference to the aforesaid village. Prior to 
the institution of the said suit the plaintiff served a 
notice to the defendant in accordance with the provi- 
sions of s. 80 of the Civil Procedure Code, 1 90S* The 
plaintiff claimed the benefit of s. 15 sub-s.(2) of the 
Indian Limitation Act and contended that s. 29 of that 
Act and ss. 184 and 185 of the Bengal Tenancy Act made 
s. 15 sub-s. (2) of the Indian Limitation Act applicable 
to suits under s. 10 1H of the Bengal Tenancy Act. 
The defendant contended that the suit was barred 
under s. 104H sub-s. ,(2) of the Bengal Tenancy Act. 
On the 12th April 1913, the Court of first instance 
decreed the suit. 

Prom that decision the defendant preferred this 
•appeal to the High Court. 

The Senior Government Pleader ( Babu Ram 
Charan Mitra), for the appellant. 

Mr. B. Chakravarti, habit Sib handra Palit, 
Babu Kshirocl Nnrayan Bhnnia and Babu Dhirendra 
Kishore Roy), for the respondent. 


Secretary 
of. State 
for India 


Gangadhar 

Nanda. 


Mookerjee and Walmsley JJ. This is an appeal 
by the Secretary of State for India in Council against 
a, decree in a suit instituted by the respondent on the 
16th December 1910 under section 104H of the Bengal 
Tenancy Act. The lands in suit are comprised in three 
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villages — Dakhin Baraj, Uttar Digha and Dhai Kukuria. 
The Settlement Roll, to which exception was taken by 
the plaintiff, was published, in the case of the first 
village, on the 2nd June 1910, and in the case of the 
other two villages, on the 17th June 1910. As regards- 
the claim in respect of the first village, objection is- 
taken that the suit is barred under sub-section ( 2 ) of 
section 104H. which provides that a suit under sub- 
section (1) must be instituted within six months of the 
date of the certificate of final publication of the Record 
of Rights. This objection does not apply to the second 
and third villages, and for the reasons assigned in 
our judgment in Secretary of State for India v. 
Dignmhar Nanda (1) the case must be remitted to* 
the Subordinate Judge for investigation, whether the 


Secretary 
op State 
for India 


Gangadhar 

Nanda. 
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until after the expiration of two months next after 
notice in writing has been delivered or left at the 
office of a Secretary to the Local Government or the 
Collector of the district. Consequently, if section 15, 
sub-section ( 2 ) of the Indian Limitation Act is held 
applicable to the case before us, it is plain that 
the suit is not open to objection on the ground of 
limitation. Now the term “prescribed” as used in 
subsection ( 2 ) of section 15 read with section 3 
obviously means prescribed by the first schedule to 
the Limitation Act ; consequently, this provision 
cannot, by its own force, extend the period of six 
months mentioned in section 104H sub-section ( 2 ) of 
the Bengal Tenancy Act. The pLaintiff-respondent 
has thus been forced to argue that section 29 of the 
Indian Limitation Act and sections 184 and 185 of the 
Bengal Tenancy Act make section 15 sub-section ( 2 ) 
of the Indian Limitation Act applicable to suits under 
section 104H of the BengaL Tenancy Act. In our 
opinion, there is no force in this contention. 

- Section 29 (f)(5) provides that nothing in the 
Indian Limitation Act shall affect or alter any period 
of limitation specially prescribed for any suit, appeal 
or application by any special law or local law now or 
hereinafter in force in British India. Section 184 of 
the Bengal Tenancy Act provides that the suits, 
appeals and applications specified in the third schedule 
annexed to the Act shall be instituted within the time 
prescribed in that schedule for them respectively, and 
every such suit or appeal instituted or application 
made after the period of limitation so prescribed shall 
be dismissed, although limitation has not been plead- 
ed. Section 185, sub-section ( 1 ) then lays down 
that sections 7, 8 and 9 of the Indian Limitation Act 
of 1877 shall not apply to suits or applications men- 
tioned in section 184. Section 185, sub-section ( 2 ) 


Gangadhait 

Nanda. 
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next provides that, subject to the provisions of Chap- 
ter XVI of the Bengal Tenancy Act, the provisions of 
the Indian Limitation Act of 1877, shall apply to all 
suits, appeals and applications mentioned in section 
184; that is, suits, appeals and applications specified in 
the third schedule. It is plain beyond reasonable 
controversy that section 15(2) of the Indian Limitation 
Act, which is made applicable to suits, appeals and 
applications mentioned in the third schedule annexed 
to the Bengal Tenancy Act, by virtue of section 185, 
sub-section (2), cannot possibly apply to suits insti- 
tuted under section 104H which are not mentioned in 
the third schedule. This view is supported by the 
decision in Radhasyam v. Dindbandhu (\) wherer it 
was ruled that section 18 of the Limitation Act does 
not apply to an application under section 174 of the 
Bengal Tenancy Act. Much stress, however, has been 
laid on the decision of a Full Bench of the Allahabad 
High Court in Dropadi v. Hira Lxl(2) where a ques- 
tion arose as to the applicability of the provisions of 
the Indian Limitation Act to proceedings in insol- 
vency. That case is clearly distinguishable; but it 
may be observed that the decision has not always 
been regarded with favour : Thakur Prasad v. Pannn 
Lai (?)), Manjuluri v. Singumakantid), Abu Backer 
Sahib v. The Secretary of State for India in Coun- 
cil (5). There is also no analogy between the case 
before us and the decisions in Sharoop Pass Mondal v. 
Joggessur Roy Chowdhry (6), Dulhin Mathura Das v. 
Bansidh tr Singh (7) and Srinivasa Ayyangar v. The 
Secretary of State for India (8). A question of the 


(4) (1915) 18 Mad. U T. 200. 

(5) (1909) I. L. R. 34 Mad 505. 
(G) (1899) I. L. It. 26 Calc. 564. 
(7) (1911) 16 C. W. N. 904. 
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description now before ns must be determined by a 
reference to the terms of the special statute, and on a 
plain reading of the provisions of section 185 of the 
Bengal Tenancy Act taken along with section 15, sub- 
section (2) of the Limitation Act, we feel no doubt 
whatever that section 15(2) cannot possibly be applied 
to extend the period of six months provided for the 
institution of suits under section 104H of the Bengal 
Tenancy Act. In our opinion the suit is barred by 
limitation in respect of the lands comprised in village 
Dakhin Baraj. 

The result is that this appeal is allowed and the 
decree of the Subordinate Judge set aside. The suit 
will stand dismissed in respect of the lands in village 
Dakhin Baraj . With regard to the lands of Uttar 
Digha and Dhai Kukuria, the decree of this Court 
will declare that the plaintiff is a raiyat and not a 
tenure-holder, and the case will be remitted to the 
Subordinate Judge to determine whether the plaintiff 
is an occupancy raiyat or a non-occup iney raiyat and 
then to ascertain the amount of fair and equitable 
rent payable by him according to his status. Each 
party will pay his own costs both here and in the 
Court below up to the present stage. The costs after 
remand will abide the result. 

L. r. Appeal allowed and case remanded. 


Secretary 
of State 
for India 

V. 

Gangadhar 

Nanda. 
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APPELLATE CIVIL, 


Before MooPerjee and Beachcroft JJ. 


MADHUSDDAN MAHTON 


MIDNAPORE ZEMINDARI CO 


Lease — Darpatni , conditions in — Bengal Tenancy Act (VIII of 1885 ), ss. 159 
cL (5), 179 — Transfer of Property Act (IV of 1882), s . 10 — Receive ) — 
Appointment of Receiver in administration suit — Civil Procedure Code- 
(Act XIV of 1882), ss. 503 , 505. 


A, a patnidar , created a darpatni , in 1886 in favour of B, which con- 
tained the following terms : “ like yourself we shall have full rights to grant 
leases or make settlements of land in the mofussil ; but if these darpatni 
mahals be sold at auction for arrears of malikana (rent) due to you, then 
all agreements entered into by us shall be extinct (stand annulled).” The- 
common manager of B's estate granted to the defendants a permanent, 
under-tenure in 1901. B having defaulted to pay rent to A, the latter 
in execution of a decree for arrears of rent purchased B’s interest on the- 
21st September 1904 ; the sale was confirmed in due course on the 20tb 
March 1905. The Receiver of the estate of A, appointed by a decree in an 
administration suit, without permission from the District Judge, granted a 
darpatni to the plaintiff in 1906 : 

Held , that A and B were competent to enter into a contract of per- 
manent tenancy subject to the restriction actually imposed, which was one- 
of the incidents of the under-tenure and-ran with the land so as to be- 
operative not_only between the grantors and grantees but also their 
representatives in interest and the holders of derivative titles from them. 
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suit tlie provisions of s. 505 requiring permission of the District Judge 
did not apply and the darpaini granted by such Receiver was valid and 
unassailable. 


Madhu- 
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Appeal by Madhusudan Mahton and others, the 
defendants. 

In this suit the plaintiffs, the MLdnapore Zemindari 
Co., claimed to have acquired proprietary interest as 
well as several subordinate rights in certain lands in 
Perganah Sildah. The defendants, on the other hand, 
set up a two-fold title . to the disputed lands, viz., one 
under a lease granted to them on the 27th July 1901, 
by one Natabar Datta and another a pre-existing 
tenancy right called manclali independently of the 
lease. The aforesaid lease was created in the manner 
following. In 1901, the sons of one Gangaram Datta 
were the darpatnidars of the disputed lands under a 
lease granted to them on the 6th September 1886, by 
one Janmejoy Mullick who himself was the patnidar of 
a half share. The purport of the said lease was to the 
effect that the darpatnidar should have full rights to 
grant leases and create encumbrances subject only to 
the restriction that if the darpaini was sold for arrears 
of rent the subordinate titles created by the darpatni- 
dar should at the same time come to an end. Natabar 
Datta, one of. the sons of Gangaram, was appointed 
common manager of the estate of the Dattas and as 
such granted on the 27th July 1901, to the defendant’s 
predecessor in title a permanent under-tenure. On 
the 21st September 1904, the Dattas having defaulted 
to pay rent to the Mullicks, the latter in execution of a 
decree for arrears of rent purchased the darpaini 
interest and such sale was confirmed in due course on 
the 20th March 1905. On the 17th March 1906, the 
plaintiffs obtained a darpatni lease from a Receiver to 
the estate of the Mullicks appointed by virtue "of a 
decree dated the 5th September 1890, made in an 
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administration suit, in respect of a half share of 
Perganah Sildah inclusive of the lands in suit. 

The Court of first instance decreed the suit holding 
that the lease of the 27th July 1901, was fraudulent, 
illegal and invalid and that independently thereof the 
defendants had no title to the lands of the village other 
than those included in a schedule to the plaint. 

From that decision the defendants preferred this 
appeal to the High Court. 

Babu Hirendranath Ganguli, for the appellants. 

Mr. C. B Das , Mr U. N. Ssn Gupta , Babu Biraj 
Mohan Mazumdar and Habit Probodli Kumar . Das , 
for the respondents. 

Cur. adv. vult. 


Madho- 

SUDAN 

Mahton 


Midnapore' 

Zeminbari 

Co. 


Mookerjee and Beachcroft JJ. This is an appeal by 
the defendants in a suit for confirmation of possession 
of land and declaration of title, or, in the alternative 
for assessment of fair and equitable rent thereon. The 
subject matter of the litigation is a large tract of land in 
mauzah Bralxmandia in Perganah Sildah. The plaint- 
iffs claim to have acquire! proprietary interest as 
well as several subordinate rights in the village, and 
their case is that the defendants, though they are their 
tenants only in respect of the lands comprised in 
schedule to the plaint, have set up an unfounded 
claim to the other lands of the village, on the basis of 
a lease granted in their favour by one Natabar Datta 
on the 27th July 1901. The Subordinate Judge has 
held that tilts lease was fraudulent, illegal and invalid, 
and that, independently thereof, the defendants had 
no title to the lands of the village other than those 
included in schedule The defendants have 

appealed to this Court against the decree of the Sub- 
ordinate Judge. 
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The suit was tried in the Court below along with 
395 other suits, which related to various lands situated 
in one or other of 165 niauzas included in Perganali 
Sildah. The evidence, oral and documentary, is ex- 
tremely voluminous and the paper-book, which has 
been placed before ns, has been p repared apparently on 
the assumption that an appeal had been preferred to 
this Court in each of the 396 suits. As a matter of 
fact, the appeal before us relates to only one of these 
suits, and we are informed that the appeals in the 
other suits are pending before the District Judge, as 
tRe value of the subject matter in each of those cases 
does not exceed Rs. 5,000. The evidence relevant for 
the determination of the matters, substantially in 
controversy in this appeal, is comprised in a relative- 
ly small compass and the questions at issue are by no 
means complex or difficult of solution. 

The defendants set up a two-fold title to the lands 
in dispute, namely, first , a title under the lease granted 
by Natabar Datta on the 27th July 1901 ; and, secondly, 
a pre-existing tenancy right called mandali right, 
independent of the lease. It will be convenient to 
investigate separately the validity of the two titles 
just mentioned. 

As regards the title on the basis of the lease of 1901, 
the material facts are not disputed. 

In 1901, the sons of one Gangaram Datta were dar- 
pulnidars of the disputed lands under a lease granted 
to them ,on the 6th September 1886 by Chaudhuri 
Janmejoy Mullick, who was himself patnidrr of a 
half share. Natabar Datta, one of the sons of Gangaram 
Datta, had been appointed common manager of the 
estate of the Dattas under the provisions of the Bengal 
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permanent under-tenure, which, if still operative in 
law, entitles them to possession of the lands in suit. 
The Dattas defaulted to pay rent regularly to the 
Mullicks, with the result that on the 21st September 
1901. the latter, in execution of a decree for arrears 
of rent due from the former under the darpatni, 
purchased the darpatni interest, and the sale was 
confirmed in due course on the 20th March 1905. The 
plaintiffs claim under a derivative title from the 
Mullicks and their contention is, that the effect of the 
rentsale was to extinguish whatever interest the 
defendants might have acquired under the lease from 
the Dattas. To test the validity of this contention, 
we have to examine the terms of the darpatni lease 
granted by the Mullicks to the Dattas on the 6th 
September 1886. The thirteenth paragraph of the 
darpatni kabaliat executed by the Dattas in favour of 
the Mullicks, was in these terms : 

“ Like yourself, we shall have full rights to grant 
leases or make settlements of lands in the mofussil ; but 
• if these darpatni mehals be sold at auction for 'arrears 
of malikana (rent) due to you, then all agreements 
_ entered into by us shall be extinct (stand annulled).” 

There is really no room for controversy as to the 
exact meaning of this provision in the lease. The 
parties clearly intended that the darpatnid ir should 
have full rights to grant leases or create incumbrances, 
subject only to the restriction that if the darp itni was 
sold for arrears of rent, the subordinate titl,es created 
by the darpatnidar should at the same time come to 
an end. The defendants have consequently been cons- 
trained to argue that the stipulation was void in law, 
because it contravened the provisions of section 159 of 
the Bengal Tenancy Act and section 10 of the Transfer 
of Property Act. In our opinion, there is no force in 
this contention. 
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Section. Ic9 of the Bengal Tenancy Act, no doubt, 
provides that the purchaser of a tenure, sold in 
execution of a decree for arrears due in respect thereof, 
shall take with power to annul incumbrances, and that 
the power to annul is exercisable only in the manner 
provided in section 167. But section 179, which is 
applicable to the case before us, provides that nothing 
in the Bengal Tenancy Act shall be deemed to prevent 
a holder of a permanent tenure in a permanently- 
settled area, from granting a permanent mokarari lease 
on any terms agreed on between him and his tenant. 
It is clear that section 179 controls clause ( b ) of the 
proviso to section lo9. It was consequently compet- 
ent to the Mullicks and Dattas to enter into a contract 
of permanent tenancy, subject to the restriction 
actually imposed, namely, that subordinate interests 
carved out by the Dattas, would be extinguished on a 
sale of their under-tenure for arrears of rent. This 
was one of the incidents of the under-tenure created 
in favour of the Dattas by the Mullicks, and it ran with 
the land so as to be operative, not merely between the 
grantors and grantees, but also between their repre- 
sentatives in interest and the holders of derivative 
titles from them. Section 159 is consequently of no 
assistance to the defendants. 

Section 10 of the Transfer of Property Act is equal- 
ly of no avail. That section provides that where 
propei ty is transferred, subject to a condition or limi- 
tation absolutely restraining the transferee or any 
person claiming under him from parting with or dis- 
posing of his interest in the property, the condition or 
limitation is void, except in the case of a lease where 
the condition is for the benefit of the lessor or those 
claiming under him. In the first place, there was here 
no absolute restraint on alienation by the Dattas; 
the only restriction imposed was that the holder of a 

68 
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317 derivative title from them would be in peril in the 

“ event of a sale of the under-tenure for arrears of rent. 

da* In the second place, the transaction was a lease and the 
“ T0S condition was obviously for the benefit of the lessor. 
[apore rp lie un der-tenure was the security for the rent charged 
3 o DARI thereon, and the grantors were competent to impose a 
restriction of this character, to ensure that the pro- 
perty might fetch full value in the event of a sale for 
arrears of rent. In our opinion, there is no possible 
escape from the position that the effect of the sale held 
at the instance of the Mullicks on the 21st September 
1904, for realisation of arrears of rent, was to extin- 
guish the subordinate interest created by the Dattas in 
favour of the predecessor of the defendants. 

The next question which requires consideration is, 
whether the plaintiffs are competent to contend that 
the legal effect of the rent-sale was to sweep out the 
subordinate interest created by the Dattas in favour of 
the defendants. The position of the plaintiffs has 
been assailed by the defendants, on the ground that the 
special title acquired by the Mullicks at the sale for 
arrears of rent, has- not legally vested in them. In 
our opinion there is no. foundation for this contention. 
On the 17th March 1906, the plaintiffs obtained a cl tr- 
patni lease from the Mullicks in respect of a half share 
of Perganah Sildah inclusive of the lands in suit. There 
can be no question that if this lease is valid and opera- 
tive, the plaintiffs can successiully contend, precisely 
to the same extent and in the same manner as their 
grantors, the Mullicks, that .the effect of the rent sale 
was to terminate the interest created in favour of the 
defendants by the Dattas on the 27th July 1901. The 
defendants have, however, argued that the clarpatni 
granted to the plaintiffs by the Dutts on the 17th 
March 1906 was invalid and inoperative, inasmuch as 

i 

it was granted by a Receiver to the estate of the 
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Muliicks, who it is alleged had been appointed by the 
Subordinate Judge in excess of authority conferred 
on him by law. It appears that in 1890 a suit was 
instituted for the administration of the estate of the 
Muliicks. On the 5th September 1890, the Subordinate 
Judge made the usual administration decree and 
appointed a receiver to that estate. The decree was in 
conformity with the form prescribed in the Civil 
Procedure Code of 1882 (Form 130). The Receiver first 
appointed was subsequently replaced by another 
gentleman, who, in his turn was replaced by a third. 
The contention of the defendants is that the gentle- 
man who was Receiver in 1906 was appointed as such 
without the sanction of the District Judge, and, that 
consequently his appointment was ultra vires, as 
under the Civil Procedure Code of 1882 the appoint- 
ment of a Receiver under section 503 could have been 
made only with the sanction of the District Judge 
under section 505. There is no substance in this 
argument. The Receiver was appointed, not under 
section 503 of the Code, but by the decree in the 
administration suit. 'J he administration suit had been 
instituted for the purpose of satisfaction of the debts 
due to the creditors of the Muliicks. It was thus incu m- 
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fact remains unchallenged that the Mullicks have 
not only never questioned its propriety, but have 
actually affirmed it, as is clear from the terms of the 
conveyance executed by them in favour of the plaintiffs 
on the 11th January 1908. We hold accordingly that, 
at the date of the institution of this suit, the lease grant- 
ed by the Dattas in favour of the defendants on the 
27th July 1901, was not in operation and did not furnish 
an answer to the claim. 

As regards the question, whether the defendants 
have a tenancy right in respect of the disputed lands, 
independently of the lease granted by the Dattas on the 
27th July 1901. It is important to observe that there is 
no documentary evidence to support the contention of 
the defendants. There is no initial grant, no confirma- 
tory lease, indeed, no documents whatever which recite 
even the existence of such a lease. The defendants 
urge, however, that the rent receipts describe the lease- 
hold property as mauzah Brahmandia, which indicates 
that they were tenants of the entire village, although 
they used to pay rent in proportion to the cultivated 
lands alone, exclusive 7 of the waste and forest. The 
rent receipts, in our opinion, do not furnish a reliable 
guide in this matter, and they do not prove that the 
defendants had a tenancy right over all the lands in 
the village. There is also no foundation for the 
assertion that because the defendants claim a mand ili 
right, such right extends over the whole village ; in fact ; 
the extent of the right is in controversy in each of the 
396 suits, and it would not be a legitimate method of 
reasoning to hold', in an individual case, that the extent 
of the manclcrfi right was as.alleged by the defendants, 
merely because a similar claim had been put forward 
and was still the subject of controversy in other pend- 
ing litigations. In our opinion, the answer to the 
question whether the defendants have their alleged 
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tenancy right in the entire village must depend upon 
the evidence of possession adduced in the case. Tested 
from this point of view, their case has completely 
broken down. There are really only three witnesses 
on the side of the defendants who assert their exclusive 
possession of the disputed lands, namely, Madhusudan 
Mah ton, Krishna Mahton and Gangadhar Mahton. 
There is, on the other hand, reliable evidence to show 
that plaintiffs have been in possession of considerable 
tracts of lands within the disputed area, where indigo 
has been grown by them or by their predecessors. 
Indeed, the defendant Madhusudan Mahton was obliged 
to concede this in cross-examination. This is plain, 
moreover, from the map prepared by the Commissioner 
on the 12th October 1909, and from the report submitted 
by him. Besides this, there is evidence to show that 
the Watsons, the predecessors of the plaintiffs, success- 
fully sued the Dattas in respect of indigo grown on 
large tracts of land in Brahmandia within the disputed 
area. The evidence makes it clear that the defendants 
have not been in exclusive occupation of the disputed 
lands as comprised within their alleged tenancy of 
the lands of the entire village. 

The result is that the decree of the Subordinate 
Judge must be affirmed, and this appeal dismissed 
with costs. Each party, however, will pay his own 
costs of the preparation of the paper-book. 

L. E. Appeal dismissed. 
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ORIGINAL CIVIL. 


Before Greaves J. 

1918 In re SURENDRA CHANDRA G-HOSE.* • 

Feb. 2$. Municipal Election — Election Roll — Qualifications of voters — Sitting com- 
missioner as candidate for election — Objections to voters ’ claims to be on 
Election Roll — Chairman's decision ref using to expunge names of voters 
from the Roll — Jurisdiction of the High Court to interfere — 41 Occupier ” 
, — Specific Relief Act (I of 1877), s. 45 — Calcutta Municipal Act ( Beng . 

Ill of 1899), 88. 3 (30), 37 , 47, and Sch. IV , rules 3, 8 (1). 


The sitting Commissioner for one of the wards in the Calcutta Munici- 
pality,” who was one of the candidates for election as a Commissioner for 
that same ward at the forthcoming municipal election, and who was also 
a voter on the list of voters in respect of another ward,' objected that the 
names of various persons should not be entered »nd retained on the Munici- 
pal- Election Roll for the ward for which he was a candidate. The Chair- 
man of the Corporation having heard the objections, refused to expunge 
those names from the Election Roll. 

Heidi that the High Court had jurisdiction under s. 45 of the Specific 
Relief Act to interfere in this matter. 

In re Nisith G. Sen (1) and In re Romesh Chandra Sen (2) followed. 

Held , also, that to make a person, who occupied certain premises, and , 
who was entitled to The owner’s vote in respect thereof, entitled to a vote 
as occupier in respect of the same premises, he must either pay rent to the 
owner or be liable to pay rent. 

Held, also, that voters must give written notice of their claims, whether 
they sign the notice or not, to the Chairman of the Corporation under the 
provisions of rule 8 (£) of Sch. IV of the Calcutta Municipal Act prior to 
1st January immediately preceding each general election. It was upon the 
person objecting to the vctes to prove that the voters had not complied with 
the provisions of the Act or the rules. 

Held , also, that the only persons to whom rule 3 of Sch. IV of the 
Calcutta Municipal Act applied, were persons who were actually liable for 
the rates in respect of the six months specified therein. 


' Ordinary Original Civil Jurisdiction. 

(1) (1912) 1. L R. 39 Calc 754. (2) (1912) 16 C. W. N. 472. 
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Held, also, that persons occupying flats or portions of houses used as 
flats which were not separately assessed as such in the records of the Cor- 
poration, were not associations of individuals within the meaning of s. 37 
of the Calcutta Municipal Act. 

Held, also, that the word “ occupier 7 ’ in section 37 (£) (i) (c) and in 
section 37 ( 2 ) (i) (a) of the Calcutta Municipal Act meant an occupier in the 
ordinary sense and not as defined in s. 3 (30) of that Act, and the only 
person wi o fell within section 37 (5) ( % ) (c) was a person who occupied a 
building separately numbered and valued for assessment. 

Rule obtained by Surendra Chandra Chose, a candi- 
date for election as Municipal Commissioner. 

The General Election of Municipal Commissioners 
for the town of Calcutta was notified to be held on the 
20th March 1918. Prior to this the Chairman under the 
provisions of the Calcutta Municipal Act duly prepared 
and published the list of persons appearing entitled 
to entry in the Municipal Election Roll. Within 
the statutory period allowed for objections various 
persons claiming to have their names inserted in the 
list of voters, gave written notice of their claims to 
the Chairman. One Surendra Chandra Ghose, the sit - 
ting Commissioner for Ward XVII and one of the 
candidat s for election as a Commissioner for that ward 
and also a voter whose name appeared in the list of 
voters prepared for Ward XXII, objected t<y various 
persons claiming to be entitled to be entered and to 
have their names retained on the list of vote,rs for the 
ward for which he was a candidate for election as 
Commissioner. He notified his objection in writing 
to the Chairman and also to the different voters 
objected to. On the 12th February, 1918, the Deputy 
Chairman, under the powers delegated to him by the 
Chairman, under the provisions of the Calcutta Muni- 
cipal Act for the purpose of revising the said list for 
final publication on the 1st March, 1918, heard all the 
claims and objections in respect thereof and disallowed 
' Surendra Chandra G-liose’s objections.* Surendra 
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Chandra Ghose, thereupon, applied to the High Court 
and obtained a Rule calling upon the Chairman to show 
cause why the names of various persons mentioned in 
the preliminary list shoiild not be expunged from the 
Municipal Elect! onRoli for the next Municipal election. 
In his petition Surendra Chandra Ghose alleged, 
inter alia, that the Deputy Chairman wrongfully 
disallowed the petitioner’s objections to the retention 
on the Municipal Election Roll, (a) of the names of 
occupiers of flats or portions of houses, which were 
not separately numbered and valued for assessment 
purposes aS laid down in section 37 (2) ( i ) (a) 
of the Calcutta Municipal Act ; (b) of the name of 
Mr. Alistair Cameron, who was a member of the firm 
of Mackinnon, Mackenzie & Co., and who, though in 
occupation of the premises No. 12, Elysium Row, 
situate in Wax'd XVI i, was not entitled to the occu- 
pier’s votes oh the ground that he did not pay any 
rent to his firm; (c) of the names of occupiers of flats 
or portions of houses, which were not separately 
numbered and valued for assessment purposes; (d) of 
the names of occupiers, who had not till then paid the 
Municipal rates for the properties, of which they were 
in such occupation for the first two quarters of the 
current official year ; and (e) of the names of persons, 
who had not themselves given written notice of their 
claims under rule 8(7) to the Chairman on or before 
the 1st January, 1918. The Rule came on for hearing 
on the 25th February, 1918. Mr. Justice Greaves, after 
having disposed of the preliminary objection on behalf 
of the Chairman, directed that the Rule be served 
individually on the voters against whom objection was 
taken by the petitioner, and adjourned the Rule to the 
28 th February, 1918, so that the matter might be dis- 
posed of before the date specified by the Calcutta Muni- 
cipal Act for printing and publishing the revised Rst. 
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Mr. Langford Lamps, for the Chairman of the 
Corporation, took two preliminary objections. First, 
in cases of this sort there was no provision in the Act 
for an appeal from the Chairman’s decision which was 
final. The High Court, therefore, had no jurisdiction 
to deal with this matter. Secondly , the provisions of 
s. 45 of the Specific Eelief Act were not applicable to 
the present application. In order to bring it- within 
that section, it was necessary to show that all the 
conditions under that section had been fulfilled, in 
other words, that it was necessary to find that the 
petitioner was injured in respect of his property, fran- 
chise or personal right. None of these was affected by 
what was done. 

Mr. G. C. Chose (with him Sir B. C. Mitter, Mr. A. 
N. Chaudhuri, Mr. N. Circar and Mr. It. C. Bonner- 
fee), for the petitioner. It was sufficient for the pur- 
pose of bringing this case within s. 45 of the Specific 
Eelief Act to state that the petitioner had beeii 
seriously prejudiced and this he had stated in his 
petition. There were numerous cases to support the 
contention that applications of this nature fell under 
s. 45 and the High Court had jurisdiction to deal 
with them: .see In re Nisith G. Sen (1) and In re 
Bomesh Chandra Sen (2). 

Mr. Langford James, in reply. The petition had 
failed to comply with all .the conditions of s. 45 of the 
Specific Eelief Act and to show in what way he would 
be seriously prejudiced. 

[The Court directed the petitioner to serve a copy 
of the Eule individually on each voter against whom 
objection was taken, and adjourned the case to the 
28th February, 1918.] 

Mr. A. N. Chaudhuri , in support of the Eule, 
stated that with the exception of three persons, whom 
(1) (1912) I. L. R. 39 Calc. 754 (2) (1912) 16 0. W. ST. 472. 
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it was difficult to find, service of the Rule had been 
effected on the remainder. With respect to those 
three persons it would be for the Chairman to consider 
whether it would be necessary to retain their names 
on the list of voters. The petitioner did not wish to 
make the Rule absolute against them. ’ 

Mr. Langford James showed cause. The only 
question which arose in this case was whether the 
names of certain persons ought to have been on the 
Election Roll. The question as to the number of votes 
to which they would be entitled was not in issue. 
Objections were raised with respect to 5 classes of 
persons: (i) Exhibit B contained the names of persons 
who occupied flats only and not the whole house. 
Section 36 of the Act dealt with the Election Roll, 
and s. 37 with the necessary qualification entitling 
a person to be placed on the Roll. Persons occupying 
flats fell under s. 37 ( 2 ) (z) ( c ). “ Occupier” was 

defined by s. 3 (30) of the Act. A person living in 
one of the flats of a house was a person paying or 
liable to pay a portion of the rent of the building. 
The evidence showed that the particular persons in 
this case paid their rent to the respective owners of 
the houses. They were, therefore, entitled to be on 
the Roll. 

Sir B. C. Mitter, in explaining his position, submit- 
ted that- he would rely on s. 47 of the Act. 

Mr. Langford James. S. 47 dealt with the number 
of votes to which voters were entitled. There might 
be some difficulty about the additional votes mention- 
ed in that section. That was not ) the point here, 
i, i) They were clearly entitled to one vote each, and as 
such, to be on the Roll, (ii) Exhibit C contained the 
names of persons whose names did not appear in the 
assessment book. It their names were not in the 
assessment book the error could be corrected now. 
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(iii) Exhibit D contained the names of persons who 1918 
had not in fact paid rates and taxes for the two scairaiu 
quarters preceding October, 1917. No rates and taxes Chandra. 
were due. The rule could only refer to any rates and 
taxes in fact payable, (iv) Exhibit E contained the 
names of persons who did not themselves send in a 
written claim to be on the list. They as a matter of 
fact did sign their own application, though that was 
not necessary, (v) As to the name of the individual 
voter, Mr. Alistair Cameron, he paid the equivalent 
of rent. He got the house rent-free as part of the 
consideration for his services to his firm. 

Sir B. 0. Mitter, in reply. There was no evidence 
that the persons mentioned in Exhibit E signed the 
notice under the provisions of Rule 8 (2) of Sched. IV 
of the Act. As regards the persons mentioned in 
Exhibit D, the only condition with regard to them 
was that they should be persons who lived in the 
locality and had paid taxes. With reference to 
Exhibits B and C, s. 37 of the Act contemplated two 
classes, namely, those jointly voting and those voting 
separately. The Act drew a sharp distinction between 
individual and collective voting. Under s. 47, if there 
was no separate assessment of a building in flats, there 
could be no separation of votes. The definition of 
“occupier” in s. 3 (30) did not apply to that word in 
s. 37 (2) ( i ) ( c ). Finally with respect to Mr.* Cameron, 
he was not an occupier paying rent. 

Greaves J. On the 22nd February last I granted 
a Rule at the instance of Mr. Surendra Chandra Ghose 
calling on the Chairman of the Corporation of Calcutta 
to show cause why certain names should not be 
expunged from the Municipal Election Roll. The Rule 
was served in the first instance on the Chairman alone 
and was returnable on Monday last. When the Rule 
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1918 came on for hearing, on that day two preliminary 
objections were taken by counsel on behalf of the 
Chairman of the Corporation. First , it was said that 
the decision of the Chairman was final and that the 
„ T Court had no jurisdiction to deal with the matter; 

secondly, it was said that the applicant- did not bring 
himself within the provisions of section 45 of the 
Specific Relief Act, under which alone the Court had 
jurisdiction. So far as the first objection is concerned, 
it seems to me that unless the Municipal Act speci- 
fically lays down that the decision of the Chairman is 
final, the jurisdiction of the Court under section 
45 of the Specific Relief Act is not ousted. 1 find no 
provision in the Municipal Act expressly making the 
decision of the Chairman final, therefore, it seems to 
me that the first preliminary objection fails, and that 
the applicant is entitled to make his application if he 
brings himself within the provisions of section 45 of 
the Specific Relief Act. So far as the second objection 
is concerned, it is said that Mr. Ghose, who is a voter 
for Ward XXII and who is the sitting Commissioner 
for Ward XVII, and who also expresses' his inten- 
tion of becoming a candidate at the ensuing elec- 
tion, is not within the terms of section 45 of the 
Specific Relief Act. having regard to the fact that his 
property, franchise or personal right is not affected 
by what has been done. I think there are two answers 
to this. First of all, the Municipal Act itself gives 
to a person in his position a right to object before 
the Chairman or his Deputy to votes that are put 
upon the Election Roll. That being so, I think it is 
difficult for the Chairman to argue that the applicant 
does not fall within section 45 (a) of the Specific 
Relief Act. But there is one other reason also, which 
to my mind so far as I am concerned, is conclusive 
. against this objection. In two cases, In re Nisith C. 
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Sen (I), In re Romesh . Chandra Sen (2), the Court 
has interfered in matters of this nature under section 
45 of the Specific Relief. Act. And in In re Romesh 
Chandra Sen (2), the applicant was in exactly the same 
position as the applicant before me. Consequently, I 
think that I am bound, sitting here, by the above 
decisions to hold that the Court has jurisdiction under 
section 45 of the Specific Relief Act in this matter. 
After hearing these two preliminary objections on the 
‘25th February, I directed the Rule to be served on the 
persons whose votes were sought to be affected and 
the Rule on its merits was argued before me to-day. 

There are four classes of voters who are objected to, 
and one individual voter Mr. Alistair Cameron. So far 
as Mr. Cameron is concerned, it appears upon the 
evidence that he occupies the premises No. 12, Elysium 
Row, as the senior partner in the firm of Messrs. 
Mackinnon, Mackenzie & Co. They are the registered 
owners of that house, and I understand that Mr. 
Cameron as one of the partners is entitled to the 
owner’s vote in respect of these premises. What I 
have got to decide upon the evidence before me is 
whether he is entitled to an occupier’s vote in respect 


of these premises. To make him entitled to a vote as 
occupier in respect of these premises he must either 
pay rent to the owner or be liable to pay rent Upon the 
evidence before me I have no evidence that he either 
pays rent to the owner or that he is liable to pay rent. 
I can only deal with the matter upon the materials 
before me, and so I hold that upon the evidence 
before me he is not entitled to be on the Municipal 
Election Roll as an occupier in respect of the premises 
No. 12, Elysium Row. 

Then the next class of voters that I come to are the 
four names which are set out in Exhibit E to the 
(1) (1912) I, L. R. 39 Calc. 754. (2) (1912) 16 C. W. N. 472. 
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petition. They apparently are objected to because it is 
said that they did not give written notice of their 
claim to the Chairman of the Corporation under the 
provisions of rule 8 ( 1 ) of Schedule IV prior to 1st 
January last. I am satisfied upon the evidence that a 
written notice on their behalf was in fact given. It is 
not shown by the person who objected to their votes 
that that written notice was not given before the 1st 
January, 1918, and it is u^on the person objecting to 
their votes to prove that they have not complied with 
the ^pro visions of the Act or the rules ; and accordingly 
I disallow the objection to their votes. I accept the 
evidence before me that these gentlemen not only gave 
written notice, which I think would be sufficient 
whether they signed the notice or not, but that they 
actually in fact signed the notice themselves. Accor- 
dingly I dismiss the application to expunge the votes 
so far as the names contained in Schedule E are con- 
cerned. 

So far as Schedule D is concerned, the objection 
taken to these gentlemen is that they have not paid, 
within the meaning of rule 3 of Schedule IY, the rates 
for the period from the 31st March, 1917, to the 30th 
September, 1917. It seems to me that the answer to 
that argument is contained in the petition of the 
petitioner himself. He shows the dates upon which 
these persons first occupied the respective premises 
which are set against their names. It is clear from 
this that they were not liable for the rates for those 
six months. Therefore, the objection of the petitioner, 
so far as these gentlemen are concerned, fails, and I 
hold, upon the construction of the rule and the portion 
of the Act applicable to this case, that the only 
persons to whom the rule applies are persons who are 
actually liable for the rates in respect of those six 
months. 
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I now come to the objections with regard to the 
persons named in Exhibits B and C to the petition. 
Apparently there are three persons Mr. Remfry, Mr. 
Pagh and Mr. Montgomery who have not been served 
with the Rule, and so any order that I make with 
regard to the votes of the persons contained in 
schedules B and C will not affect the votes of those 
persons except in so far as the Chairman thinks fit to 
follow such guidance as he may receive from the 
decision which I am about to give in regard to the 
voters in exhibits B and C. 

The voters in respect of Schedules B and C fall 
practically within the same category except that there 
is this one difference. So far as the voters in Exhibit 
C are concerned their names are not, at the time this 
application comes before me, in the assessment book. 
With that exception their votes stand upon the same 
footing. So far as these persons are concerned it 
appears upon the evidence that it is not in dispute 
that they occupy flats or portions of houses used as 
flats, which are not separately numbered as such and 
are not separately assessed as such in the records of the 
Corporation, and the question that I have got to decide, 
subject to the point that I have mentioned with regard 
to the names in schedule C, is whether under those 
circumstances they are entitled to vote within the 
provisions of section 37 of the Calcutta Municipal Act. 
So far as they claim as associations of individuals 
although this was not specifically urged before me by 
counsel who appeared on behalf of the Chairman of 
the Corporation, although it was faintly hinted at, 
I should certainly not be prepared to hold that they 
are associations of individuals within the provisions 
Of section 37.(3) of the Calcutta Municipal' Act. 
Associations of individuals (although I do not propose 
to lay down any definition) must I think be persons 
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who are associated for some common object, and the 
mere fact that they occupy portions of a house sub- 
divided into flats does not, to my mind, make them 
associations of individuals within the meaning of 
section 37 of the Calcutta Municipal Act. Section 37 (J) 
provides for the voting of a person or a compahy, 
body corporate, firm, Hindu joint family, or other 
association of individuals ; and section 37 (2) provides 
that a person shall not be entitled to be enrolled in 
the Municipal Election Roll, as a voter of any ward, 
unless he is of the male sex and has attained the age 
of 21 years, and resides or pays rates or other taxes 
under this Act in Calcutta and (7) has his name entered 
•in the Assessment book thereinafter prescribed as 
showing that he is (c) an occupier of some building in 
Calcutta separately numbered and valued for assess- 
ment purposes at not less than 300 rupees per annum. 
Apart from the definition of “occupier” in section 
3 ( 30 ) of the Act, I should certainly have been of the 
opinion that the persons, whose names are set out in 
schedules B and C and who occupy flats in the manner 
I have described, are not occupiers of some building 
separately numbered and valued for assessment pur- 
poses within the meaning of section 37 (2) ( i ) (c) 
of the Calcutta Municipal Act. I am fortified in that 
by the provisions of section 47 of the Act, which is the 
section dealing with additional votes of occupiers 
having regard to the aggregate value of the buildings 
occupied in the ward by an occupier coming under 
section 37 (2) ( i ) (c) . 

I now come to the definition of “ occupier” in the 
Act. “ Occupier ”, see section 3 (30), is defined as 
meaning, unless there is anything repugnant in the 
subject or context, any person for' the time being 
paying or liable to pay to the owner the rent or any 
portion of the rent of the land or building in respect 
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of wlxicli tlie word is Used, and includes an owner 
living in his own house or hut. It is said that if 
I read the words of this definition into section 87 ( 2 ) 
(i) (c)»of the Act, that these persons in schedules B and 
C are clearly entitled to vote as they are persons liable G 
“to pay some portion of the rent of a building in 
Calcutta separately numbered and valued for assessment 
purposes, and the point that I have got to decide is 
whether the word “occupier” in section 37 (2) (i) ( c ) 
is the occupier as defined in section 3 (30) of the Act. 
it is at first sight rather difficult to say that it is not, 
when you have a definition in the Act, saying what 
“ occupier ” means. Counsel for the applicant relies 
in support of his argument that occupier in section 
87 (2) (i) (c) does not mean or accord with the defini- 
tion in section 8 (30) or section 47 to which I have 
already referred, and also on the fact that he says that 
section 37 divides into two parts, the first part dealing 
with votes by bodies corporate or companies, and the 
second dealing with personal votes. I am not quite 
sure that he is right in this, because if you look at 
section 37 ( 7) ^ou find that the first words in it are 
“a person” and so on. But the conclusion I have 
come to — and I can only regret that I am forced to give 
my decision without further consideration — is that the 
word “ occupier” in section 37 (2) (i) (c) does not mean 
the occupier who is defined in section 3 (30). The 
word “occupier” is also used in section 37 (2) (i) (a) 
and 1 think that, in that sub-clause it is not used as the 
occupier as defined in section 3 (30), for the person 
entitled to vote under that sub-clause is the owner and 
occupier and accordingly “occupier” there cannot mean 
the person paying or liable to pay rent to the owner 
Who is himself. Does occupier, therefore, mean one 
thing in section 37 (2) (i) (a) and another thing in 
section 37 (2) (i) (c) ? I think not. I think in 
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Act 1860 — XLV : See Penal Code. 

Act 1869 — IV : See Divorce Act. 

Act 1870 — Yii : See Court-fees Act* 

Act 1872 — I : See Evidence Act. 

Act 1872 — IX : See Contract Act. 

Act 1873 — X : See Oaths Act. 

Act 1877—1 : See Specific Relief Act. 

Act 1882 — SV : See Transfer of Pro- 
perty Act. 

Act 1882 — XIV : See Civil Procedure 
1 Code, 1882. 

Act 1885 — VIS? : See Bengal Tenancy 
Act. 

Act 18i7*r~XI! : See Civil Courts Act. 


■IV ; See Partition Act. 

■I : See Land Acquisition Act.- 
■¥ : See Criminal Procedure 


IX : See Arbitration Act. 

-¥ : See Civil Procedure Code. 
!X : See Limitation Act. 

II : See Patents and Designs 


i lustration — G roan debt , priority of 
Still-kead duty — English mortgage 
of immoveables — Fixtures — Hypothe- 
cation of moveables and shares . The 
owner of a distillery died, living a 
certain debt due to Government as 
still -I lead duty in respect thereof, as 
also two mortgages (in the English 
form) on the land and premises toge- 
ther with the buildings and structures 
thereon constituting the distillery, 
the first mortgage being in favour of 
the Alliance Bank of Simla. Lch, and 
the second in favour of the Delhi 
and London Bank, Ld. The move- 
ables appertaining to the distillery 
were similarly hypothecated to the 
said Banks and certain shares regis- 
tered in the deceased’s name were 
hypothecated to and deposited witlr 
the Alliance Bank. Held, that so 
far as the immoveable properties 
were concerned including the 
fixtures, the Crown was not entitled 
to priority, that the Alliance Bank 
as first mortgagee ranked first, but 
the Delhi and London Bank as 
second mortgagee was not entitled 


1 


- . ■ ' ' . 

. 

. • ' ■ ■ ■ 
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Administration —condd. 

to priority over the Crown. Dost 
Muhammad Khan v . Mamram L L. 

B, 29 Ail. 537, Rami Chandra v. 
Piichai Kami, 1. L. R. 7 Mad. 434, 
Ibrahim Khan Sahib v. Kangasam 
Naichen , L L. It. 28_ Mad » 
followed, % nd lro ' 1 

Co. v. .Y-ay/or Go., L. K. 

9 Q.B. D. 648 ; L. R. 9 A. 0. 434, 
The Secretary of State for India v. 
Bombaif Landing anl Shipping Co., 

5 Bom. II. C. R. (0. 0.) 23, Giles v. 
Grover , 9 Bing 128, The King v. 
Cotton (1751) Parker 112, Ga^at- 
putayav. The Collector of Kanara 
X. L. B. 1 Bom. 7, Pw^ia PaZapU 
Barga v. Veloth Asse?iar, I. L. R. 

25 Mad. 733, Gay ana- la . Bala 
Dassee v r . Ym'o Bairagi , I. L. 

R. 33 Calc. 1040. 77* e Collector of 

Moradabad v. ;l/w7*amroatf Daim, 

I. Li. R. 2 All. 196, referred to. iw 
HenJey & Co L. R. 9 Oh. D. 469, 
Ye'« South Wales Taxation ( om- 
missioners v . Palmer , [1907] A. • 
179, Per v. TFetf*, 16 East 278, dis- 
tinguished. So far as the moveable 
properties and the shades were con- 
cerned, the Alliance Bank did not 
have rriority over the Crown. 
Earroldv. Plenty, [1901] 2 Oh. 314, 
followed. Bank of Upper India v. 
The Administrator-General of 

Bengal, I. L. R- 45 Calc. 

Administration, suit for: See Court-fee 
A dmissibility : See Deposition 
Admission : See Parties ... 

Adoption: See Burmese Buddhist Law 
Adverse Possession : See Landlord and 
Tenant ... 

Affreightment, contract of : See Sale of 

Goods ... ••• ' M 

Alienation : See Hindu Law Rever- 


Pa«e. 


Amendment of Plant— conoid. 


653 

634 

823 

159 

1 


See Autrefois 


sioner 

Alternative Charge : 

: . Acquit . ' ... . 

Amendment of Plaint— Practice and pro- 
cedure— Suit on a mortgage — Omis- 
sion to include claims on previous 
* mortgage and charge— Inadvertence, 


755 

28 

590 


727 


and bond fide and erroneous impres- 
sion as to jurisdiction — Right of 
appeal — Civil Procedure Code (Act 
V of 1908), 0. 11, r. 2. Where the 
Court on an application for amend- 
ment of plaint granted it without 
deciding the points urged but subject 
to any contention which the defend- 
ants might raise in answer to the 
claim as amended : Held, that it was 
better and more regular that the 
question of the right to amend the 
plaint should have been determined 
before the order was made, or if this 
would have involved a lengthy 
inquiry covering the same ground as 
the evidence in the suit, that the 
hearing of the application to amend 
should have been adjourned to the 
hearing of the suit and determined 
on the evidence then taken. The 
Court being desirous of getting at 
the true facts will allow an amend- 
ment subject to the three chief con- 
ditions : that there is good faith on 
the part of the applicant ; possibility 
of amendment without such preju- 
dice to the other party as cannot be 
compensated by costs ; and, lastly, 
that the amendment is not such as 
to turn a suit of one character into a 
suit of another character. Order II/ 
r. 2 of. the Civil Procedure Code 
refers to a case where there has been 
a suit in which there has been an 
omission to sue in respect of portion 
of a claim and a decree has been 
made in that suit. In that case a 
second suit in respect of the portion 
so omitted is barred. In a case, 
where the suit has not been heard 
but a claim has been omitted by in- 
advertence, an amendment may be 
allowed. Queer e : Whether there 

was an appeal or not from an order 
of amendment in this Case. U pen dr A 
Narain Roy i\ Janaki Nath Roy 
(1917), I. L. R. 45 Calc. 

Analogous Designs : See Design 


Annulment Proceedings, notice of 

Landlord and Tenant 


Appeal: See Misjoinder 


305 

606 


See 
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Appeal : See Review 

See Sanction for Prosecution 

— Arbitration Award filed in 

Court — Apt lication to set aside 
award — -Arbitration Act (IX of 
1899), s. 11 (5 ) — Civil Procedure 
Code Act (V of 1908), s. 104 (/)-— 
Letters Patent , 1865, cl 15. No 
appeal lies under s. 104 (/) of the 
Civil Procedure Code from an order 
refusing to set aside an award made 
and filed under the provisions of the 
Arbitration Act. s 104 (/) of the 
Civil Procedure Code does not apply 
to proceedings under cl. (2) of s. 11 
of the Arbitration Act. The Court, 
however, has jurisdiction to hear the 
appeal under cl. 15 of the Letters 
Patent. Campbell & Co. v. Jeshraj 
Giridhari Lall (1917), I. L. R. 45 
Calc. 

-Dismissal for default — Order of 

Special Judge — Bengal Tenancy Act 
(VIII of 1885). ss. 106 , 109A,sub~s. 
(2) — Civil Procedure Code (Act V of 
1908), 0. XL I, rr. 17,19 ; 0. XLI1I, 

r. 1, cl. (t). An appeal lies from an 
order refusing to rehear an appeal 
dismissed for default, even though 
such appeal has been preferred under 
s 109 A, sub-s. (2), in a- suit under 

s. 106 of the Bengal Tenancy Act. 
Mothur Chandra > Majumdqr v, Tara 
Sunlcar Ghose . 7 C. \V . N. 440, dis- 
tinguished. Man math a Nath Dev 
1? Gadadhar Maxa (1917). I. L. R. 
45 Calc. ... 

Jurisdiction-— B r ri tten statement , 

order refusing leave to file — ‘ l Judg- 
ment ” — Letters Patent , 1865, cl. 15 — 
Rules and Orders of High Court, 
Chap. XIV, r. 3. No appeal lies 
from an order made by a Judge 
sitting on the Original Side, refusing 
an application by a' defendant for 
leave to file his written statement. 
Such an order is not a u judgment ” 
within the meaning of clause 15 of 
the Letters Patent of 1865. The 
Justices of the Peace for Calcutta ,.v. 
The Oriental Gas Company, 8 B. L. 
R, 433, referred to. Mathura Sundari 
Dqsi v. Haran Chandra Saha, 1. L. 


R. 43 Calc. 857, distinguished 
Mubalidhar Chamaria v . M. R, 
Dalmia, (1917) t. L. li. 45 Calc. ... 

, prosecution of : See Limitation 

, reversal on: See Attachment 

before Judgment 

, right of : See Amendment of 

Plaint 

from Order : See Jurisdiction ... 

Appraisement Proceedings : See Sanction 
for Prosecution 


Arbitration : See Appeal ... 

Act (IK of 1899), s. 11 ( 2 ) 

See Appeal ... 


Arrears of Rent, suit for : See Illegal 
Cess • ... 

Assignment of Equity of Redemption : 

See Mortgage ... ... 

Attachment : See Limitation 

before Judgment — Suit dis- 
missal of — Reversal on appeal — 
Termination of attachment — Private 
sale — Sale in execution of decree- 
jurisdiction — Civil Procedure Code 
Act (V of 1908), s. 115 ; O. 

XXXV f II, rr. 9 and 11. The Court 
should when dismissing a suit at the 
same time make the order directing 
the attachment before judgment to 
be withdrawn. But even if the order 
is not made, on the dismissal of the 
suit the attachment before judgment 
falls to the ground, whether an 
appeal is filed or not. Sasirama 

Kumar i v. Meherban Khan, 13 C. L. 
J. 243, and Rani Chand v. Pitam 
Mai, I. L. R. 10 All. 506, referred 
to. Where the District Judge has 
directed property' not under attach- 
ment to be sold without being first 
attached, the question raised is one 
which falls within the scope of s. 
115 of the Civil Procedure Code. 
Abdul Rahman v. Amin Sharif 
(1918), I. L. R. 45 Calc. 

Attestation of Mortgaged Deed : See 

Pardanashin Lady ... 
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Bengal Tenancy Act (VIII of 1885) — contd. 

to prepare the u Record of Rights ” 
for the land covered by the lease, 
the defendant was entered as a 
tenure-holder, but on his objection 
the Assistant Settlement Office'r 
recorded him as a u settled raiyat at 
a fixed rent.” The lease was an 
ordinary reclamation lease of the 
land permanently to the lessee at a 
fixed rent to make it fit for culti- 
vation according to your will and 
you shall hold the same by cultivat- 
ing it or having it cultivated, and 
you shall be competent to make such 
other arrangements or adopt .such 
other convenient steps as you consider 
necessary for cultivating the same.” 
In a suit brought under the provi- 
sions, of section 106 of the Bengal 
Tenancy Act (VIII of 1885), for 
rectification of the entry by record- 
ing the defendant as tenure-holder : 
— Held , on the construction of the 
Act, that in determining the status 
of a tenant, whether he is a tenure- 
holder or a raiyat, what has to be 
considered is (a) the purpose for 
which the land was acquired, and ( b ) 
the extent of the tenure or holding. 
Fixity of rent was no Criterion for 
the determination of that question, 
for a tenure may be held at a fixed 
rent equally with a rai} 1 ati holding. 
The statutory presumption under 
s. 5, sub-s. (5) applied to the defend- 
ant as holding more than 100 acres, 
and the purpose appeared to be that 
the land should not be cultivated by 
the personal agency of the defend- 
ant himself. Here the land was 
leased to a man of means, a resident 
of another place, for the purpose of 
reclaiming the land, and rendering it 
fit for cultivation, the agency to be 


Autrefois Acquit— Trial for theft and 
receiving sto'en property charged in 
the alternative - Acquittal . by the 
High Court— Subsequent trial under 
s. 54 A of the Calcutta Police Act 
( Beng . IV of 1866) relating to the 
same act or series of acts— Act or 
possession punishable under s. 54 A 
whether an offence— Criminal Proce- 
dure Code (Ac£ V of 189S ), ss . 4 (1) 
(o), 236 , 237 and 403 (I). Under 
s . 403 (1) of the Criminal Procedure 
Code an acquittal of offences under 
s 380 and s. 41 1 of the Penal Code, 
charged in the alternative, bars a 
subsequent trial for an i ffbnce under 
s. 54 A of the Calcutta Police Act 
(Beng. IV of 1866), in respect of the 
same act, or series of acts which 
formed the subject of the previous 
trial ; the case falling within Illus- 
tration (a) of s. 236 and the Illus- 
tration attached to s. 237 of the 
Criminal Procedure Code. Queen- 
Empress v. Croft , I. L. R. 23 Calc. 
174. distinguished. An act or pos- 
session punishable under s. 54A of 
the Calcutta Police Act is an 
u offence ” within s. 4 (I) (o) of the 
Code. Manhari Chowdhuri v. 
Emperor (1917), I. L. R. 45 Calc. ... 

Award : See Appeal 

Balance Sheet: See Com pay 

Benamidar, right of: See Ex parte 
Decree 

Bengal Tenancy Act (VIII of 1885) — 

5 . 5, sub-ss. (.2), (4), ( b ) and (5) and 
s. 103 B — Status o * tenant , whether 
tenure-holder or raiyat — Purpose for 
which land %oas acquired and extent 
o x holding or tenure — Mode of deter- 
mining status — Presumption of cor- 
rectness o* entry in Record of Rights 
Rebuttal of by proof o £ attendant 
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BengaiTenancy'Act (VJS1 of 1883) — concld . 

published u shall be presumed to be 
correct until it is proved by evi- 
dence to be incorrect/’ was 
fully rebutted by the circumstances 
referred to by the majority of the 
Courts in India in arriving at the 
conclusion that the defendant was a 
tenure-holder and not a raiyat. 
Debendra Nath Das v. Bibu- 

DHENDRA MANSINGH BHRAMARBAR 


Boy (1918) i. L. R. 45 Calc. ... 803 

ss* 31A, 50 (2), 113 : 115 : See Land- 
lord and Tenant ... ... 930 

s$. 40 } 109: See Rent ... 768 

$s» 69. 70: See Sanction for Prose- 
cution ... ... ... 336 

s. 74: See Peshkosh ... ... 866 

ss. 1038, 106 : See Lakheraj Lands 574 


ss. 104H, 111 A : See Limitation ... 645 


ss. 104H (2), 184, 185 : See Suit ... 934 


ss. 108, 1091 (2) : See A-ppeal ... 638 


ss. 159, cl. (b), 179: See Lease ... 940 


ss a 161, 187: See Landlord and 
Tenant ... ... ... 755 


ss. 167, 169; See Sale ... 151 

Blindness: See Hindu Law — Inhert- ' 
tance ... ... ... 17 

Bombay City Improvement Act (Bom, IV 
of 1898), ss. 25, 29 : See Recoup- 
ment ... ... ... 343 

Bombay Regulation (fV of 1827), s» 26: 

See Custom ... ... 450 

Breach of Contract: See Sale of Goods 28 

British Baluchistan Regulation (IX of 

1896), s» 10: See Res Judicata 442 


Brothel : Order of Magistrate directing 
discontinuance of use of house as such 
— Jurisdiction of District J /agistiate 
to stay Order — Eastern Bengal and 
Assam Disorderly Bouses Act (II of 
1907), ss. 2, 3. The District Magis- 
trate has no jurisdiction under the 
law to interfere with the order of a 
Criminal Court under s. 3 of the 
Eastern Bengal and Assam Disorderly 
Houses Act (II of 1907) and stay 
its operation. Rajani Khemtgwali 
v. King Emperor , 14C. W. N. 404, 
referred to. Lalit Mohan Chakra- 
varti v. Hemendra Kumar De 
(1917) I. L R. 45 Calc. ... 301 


Burmese Buddhist law — Adoption -Kit- 
lima adoption — Publicity and noto- 
riety essential — Forfeiture of adop- 
tion by Icittima son separating from 
adoptive parents — Distinction where 
there are other children — Intention to 
break tie icith adoptive parents — 
Contest between * two claimants , each 
claiming the whole estate . A child 
adopted under the Burmese Buddhist 
Law according to the fullest form 
of adoption, and retaining his status 
as an adopted child till the death of 
his adoptive parents, is entitled to 
inherit their estate as if he were a 
natural and lawful child, either in 
the absence of other children or in 
competition with them. Such a 
child is called a hittima child. 
There is no ceremony of adop- 
tion, and it is not necessary 
for one who claims adoption to 
point to any particular statement 
made or act done by his adoptive 
parents on a particular date. But 
on the other hand, the adoption must 
be a matter of publicity and noto- 
riety. Ma Me Gale v. Ma Sa Yi , 
I. L. R. 32 Calc 219 ; L. U. 32 I.' A. 
72, and Ma Ywet v. MaMe , I. L. IT. 
36 Calc. 978 ; L. R. 36 I. A. 192, fol- 
lowed. A Icittima child may forfeit 
his right of inheritance by separat- 
ing from his adoptive parents, this 
being considered an act of ingrati- 
tude : see the texts set forth in sec- 
tion 195 of Gaung’s u Digest of 
Burmese Buddhist Law.” These 
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British Baluchistan Regulation (IX of 
1896) — contcl. 

authorities, howevey draw a distinc- 
tion between the cases where there 
are other children with whom, the 
hittima child seeks to compete and 
share, and cases where he has no 
such competitor, and in the latter 
instance allow him to inherit in 
whole or in part notwithstanding 
his separation. The true principle 
on which the rule of forfeiture rests 
is that it is a matter of intention. 

The fdet that the child goes to live 
apart is some evidence of an inten- 
tion to break the bond ; and it is 
easier to presume this where the 
adoptive parents have other children 
who can perform the duties and 
receive the estate. The extent of 
the separation is to be also taken into 
account The distance may be so 
great as to render it impracticable 
for the child to continue to dis- 
charge duties to the adoptive parents, 
and in that case it probably works a 
a forfeiture. But if the distance be 
not great, if the separation of resi- 
dence be with the consent of the 
adoptive parents, and if the child is 
ready and willing to discharge filial 
duties after this separation, the bond 
is not broken. This is the result of 
the modern decisions. Chan Toon’s 
“ Principles of Buddhist Law,” 88 to 
95 where the authorities are given, 
and Maung Skive Time v. Ma Suing , 

2 U. B. Rul. (1897—1901) 135, re- 
ferred to. In this case where each 
of the parties claimed to be the sole 
adopted son of the same adoptive 
parents, and in that capacity to be 
entitled to succeed to their whole to 
the exclusion of the other : — Held 
(reversing the decision of the Chief 
Court), that on the evidence both the 
claimants were adopted heirs, and 
that, it not being contended for the 
appellant that there would be any 
legal objection to the widow adopt- 
ing a secotid heir or that the posi- 

. tion of a son so adopted would be 

in any way inferior to that of the 
first adopted son, they were both 

j (fiftil ; < if* ’ Ih \ 1 1 f * " y 

; 


British Baluchistan Regulation (IX of 
1896) — concld. 

entitled to inherit the estate. As in 
that case both of them had asked 
for too much, each should bear his 
own costs of the litigation. Maung 
Thwe v. Maung Tun Pe (1917), 

1. L. E. 45 Calc. ... , ••• 1 

G. I. F. Contract : See Sale of Goods ... 28 

Calcutta Improvement Act (Beng. V of 
1911), ss. 70, 71(a), (c), 77 : See 
Sanction for Prosecution ... 585 

Calcutta Improvement Tribunal : See 

Sanction for Prosecution ... 585 

Calcutta Municipal Act (Beng. Ill of 

1899), ss. 3 (30), 37 47, and Sch. 

IV, rr. 3, 8, (2) : See Municipal 
Election ••• 950 

s. 357 (2): See Recoupment ... 343 

Calcutta Police Act (Beng. IV of 1866) 

s. 54 : See Autrefois Acquit ... 727 

Cancellation of Registration : See Design 605 
Capture of Vessel : See Sale of Goods 28 
Cargo, release of : See Sale of Goods 28 

Cause of Action, survival of : See Parties 860 

I Causes of Action:— See Misjoinder ... Ill 

I chairman, decision of See Municipal 
j Election ... ... ••• 950 

; Chaukidari Chakaran Lands— Effect of 
| transfer — Village Chaukidari Act 
(Beng. Viol 1870), s. 51. Where 
certain chaukidari chakran lauds 
forming part of a revenue-paying 
estate, being abandoned by the 
ehaukidars, were appropriated by the 
zemindar who settled the same vith 
the defendants as tenants, and there- 
i after the lands were resumed under 
i the provisions of the Village Chauki- 
dari Act, 1870, and subsequently 
transferred to the zemindar who 
granted an under-tenure to the 
: plaintiff: Held , that the plaintiff 

| could not contend that the defendants, 
j who were brought on the land by his 
j grantor, were trespassers and the 
I plaintiff's suit in ejectment must fail- 
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Chaukidari Chakaran Lands— contd. 

Debt. 21,0. W. N. 609, referred to, 
Shib Chandra Banerjee v. Sures- 
dra Chandra Mandal(19I7) I. L. 
R. 45 Calc. 


Chaukidari Chakaran Lands — coheld. 

subsequently resumed by Govern- 
ment and transferred to Z, who 
settled the same with tenants, and 
where A, the putnidar, instituted a 
suit for declaration of tittle and 
recovery, of possession with mesne 
profits : Held, that on equitable 
grounds, the putnidar and the 
zemiudar must be placed in the 
position they would have occupied 
if the chaukidari chakaran landsliad 
been resumed before the putni was 
created ; the assets of those lands 
would then have been taken into 
account in settling the amount of 
putni rent which would have 
represented the assessment due to the 
State, as also a fair share of the 
profits. Held , also, that mesne 
profits were to be calculated on the 
basis of the rent payable by the 
tenants to the zemindar and not on 
that of the actual value of the 
land produce. Rati jit Singh v. 

Kali Dad Debt , 21 C. ' W. 

N. 609, Kazi Newaz Khoda v. Ram 
Jadu Dey , l. L. R. 34 Calc. 109. 
Rajetulm Nath Mukherjee v. Hira 
Lai Mukherjee , 14 C. VV. N. 995, 
Gopendra Chandra Mitter v. Tara 
Prasanna Mukherjee, 14 C. W. N. 
1049, Harak C hand Bobu v. Charu 
Chandra Singha , 15 C.W.N, 5. refer- 
red to. Mehdi Hossein v. Umesu 
Chandra Mookerjek (1917), I. L. R. 
45 Calc. ... 

Civil and Criminal Contempt : — See Con- 
tempt of Court ... 

Civil Courts Act (XII of 1887), s. 21, Cl. (i): 

— See Jurisdiction 

Civil Procedure Code, 1882, s. 13 : — See 

Res Judicata 

(Act XIV of 1882), ss. 

366, 383, 371 : — See Limitation 


— — : Included in 

revenue-paying estate — Resumption 

of, and transfered to landlord — Village 
Chaukidari Act ( Beng . VI of 18)0) 
— Sale of parent estate for default 
of payment of Government revenue 
— Revenue Sale Law { Act XI of 
1859 ) — Title of purchaser. Where 

chaukidari chakaran lands resumed 
by Government under the provisions 
of the Village Chaukidari Act, 1870, 
were transferred in 1900 to A in 
eonsequenee of whose default in 
paying Government revenue, the 
parent estate was sold in 1907 and 
purchased by B, and where B sued 
to recover possession of the same : 
Held, that the purchaser at the 
revenue sale acquired no title to the 
chaukidari chakaran lands which 
were never put up to sale for realiza- 
tion of the arrears due from the 
remainder of the estate. Ranjit 
Singh v. Kali Dasi Debt, I. L. R. 44 
Calc. 841 ; 21 C. W. N. 609. follow- 
ed. Kazi Newaz Khoda v. Ram 
Jadu Dey , I. L. R. 34 Calc. 109 ; 
11 C. W. N. 201, Harreck Chand 
Bobu ' r . Charu Chan dr a Sinha. 13 
C. L. J. 102 ; 15 C. W. N, 5, Rakhal 
Das Maker jee v. Madhab Chandra 
Sinha , 13 C. L. J. 109, referred to. 
Kasim Sheik v. Prasanna Kumar 
Mukerjee , 1. L. R 33 Calc. 596 ; 10 
0. W. N. 598, dissented from. 
Brojendra Lall Das v. Deb 
Narain Tevvari (1917), I. L. R. 45 
Calc 

Resumption 

— Putni lease — Transfer to landlord 
— suit for recovery of possession with 
mesne profits — Village Chaukidari 
Act (Beng. VI of 1870), s. 51. 
Where A obtained a putni of two 
villages from Z, paid a bonus and 
the annual rent was fixed in perpe- 
tuity, and where within the lands 
comprised in the putni were some 
chaukidari ehakran lands which were 


■See Lease 


(Act V of 1908), s. 80 


108 See Jurisdiction 
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Claim proceeding :—8ee Limitation ... 

Co-respondent, absence of : — See 

Divorce ... 

Collusion s— See Ex parte Decree ... 
Commision Agency : — Suit for recovery of 
amount due in respect of Commission 
Agency — Practice and Procedure — 

. . A d just merit of accounts — Part of c lain | 


Page. 

Civil Procedure Code, (Act V of 1906), 

s. 102 See— P ossessory Suit ... 51a 

: . s. 104 (f ) : 

— See Appeal — ^ 

IIS l O. 

XXXYIII, rr. 9, 11 *—See Attachment ^ 
before Judgment ... ••• * 7y 

122 cl. 

(I):— See Examination on Commis- 
sion ... ••• 697 

132, 

133 : — See Examination on Comiss- 
SION — — 492 

9. I, rr. 

1, 3; 0. II, r. 3: See Misjoinder 111 

— 0. 13, r. 2: 

'-—See Amendment of Plaint ... 305 

0. XII, r.6: 

See Commission Agency ... 138 

0. XIII, r. 

1 . — s ee Mahomedan Law— Marri- 
age ... - 878 

—0. XVIII, 

rr. 5, 6: — See Deposition ... 823 

— — 0, XXI, r. 2 

(3 ):— See Limitation ... ... 830 

O.XXi, rr, 

58.63: — See Limitation... ... 784 

- — 0. XXII : — 

See Parties ... ... 860 

o. xxsv, 

r.6 : — See Mortgage ... ... 702 

— -o. xxxsv, 

rr. 14, 15:— See Execution of 

Decree ... ... — 530 

9, XU, rr. 

17, 19 : — See Appeal ... 638 

0. XLiil, 

r. 1 (w) ; 0. XlVIi, rr. 1, 4, 7, 8 

See Review ... ••• 60 


Commission Agency — concld. 

admitted by the defendant • Judgment 
on admissions — Liberty to plaint if to 
prove balance of claim Jurisdiction 
of Court — Discretionary powers — 

Civil Procedure Code ( Act V d 
1908), 0. XII, r. 6. Under 0. XII, 
rule 6 of Civil Procedure Code, the 
Court has jurisdiction to enter judg- 
ment for the amount admitted to be 
due from the defendants to the 
plaintiffs and it is in the Judge’s 
discretion, having regard to the 
nature of the case and the allegation 
coutained in the pleading and the 
admission made in Court, whether 
lie will allow the plaintiffs to proceed 
to prove the remainder of their claim. 

The discretion of the Judge m 
judicial, and an erroneous exercise 
thereof may be open to correction 
by a Court'of Appeal, which, how- 
ever,. will he slow to interfere unless 
either of the parties has been mani- 
festly and unfairly prejudiced. 
Premsuk Das Assaram v. Udairam 
Gungabux (191 7) I. L. R. 45 Calc. 138 

Commutation: See Rent ... ... 768 

Companies Act (VIS of 1913) s, 32 (4): 

See Company ... •** 

Companies Act (VII of 1913) ss. 76, 131, 

134 :* See Company ... ••• 486 

Company — Annual list of members, and 
summary — Omission of director to 
file same with Registrar Liability of 
director under Indian C ompanies Act 
( VII of 1913) s . 32 (4 )— Place 
where default co m mitted — J urisdic- 
tion of Presidency Magistrate to try 
offence— Criminal Protedure Code 
(Act V of 1898) ss. 182 , 531 . The 
director of a company is liable, under 
s. 32 (4) of the Indian Companies 
Act (VII of 1913) for default in 
filing a copy of the annual list of 
members and the summary pres- 
cribed therein, in the office of. the 
Registrar of Joint Stock Companies 
at Calcutta. A Presidency Magis- 
trate has jurisdiction to tr'y such 
offence under s. f,82 of the Criminal 
Procedure Code, and even if not, 
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Company- 


s. 531 cures tlie defect. Debendra 
Nath Das Gupta v. Registrar of 
Joint Stock Companies (1917) 

I. L. R. 45 Calc. ... ... - 

Company — Balance sheet of a company — 
Omission of director to call annual 
general meeting and to place before 
it a properly audited balance sheet — 
Liability of director for default in 
Ming copy of the same — Indian Com - 
panies Act ( VII of 1913), ss. 76, 
131 , 134 — Jurisdiction . The direc- 
tor of a company is liable, under 
s. 134 (4) of the Indian Companies 
Act (VII of 1913), tor default in 
filing a copy of the annual balance 
sheet duly prepared and audited, in the 
office of the Registrar of Joint Stock 
Companies at Calcutta, and can not 
plead, in answer to a charge under 
s. 134, his own omission to call the 
annual general meeting of the Com- 
pany required by s. 76, and to place 
before it such balance sheet.. Park 
v. Lawton , [1911] 1 K. B. 588, 
referred to. The offence under s. 
134 ( 4 ) is. triable in Calcutta, whether 
or not, if the prosecution had been 
laid under s. 76 or 131 of the Act, 
the Presidency Magistrate might 
have had jurisdiction to try the 
offences committed under the latter 
sections. Debenpra Nath Das 
Gupta v. Registrar of Joint 
Stock Companies,* (1917) I. L. R. 
45 Calc. ... ... . * ... 

Compromise — Petition of compr , mise 

presented to the Mag'straie while 
writing judgment — Duty of Magis- 
trate to accept and give effect to the 
petition — Criminal Procedure Code 
( Act V of 1898) s. 345. Under s. 
345 of the Criminal Procedure Code, 
a case may be compounded at any 
time before sentence is pronounced. 
A Magistrate, therefore, cannot 
refuse to accept a petition of com- 
* pro mise presented to him wh ilst he 
is writing the judgment. Aslam 
- Meah v. Emperor (1917) I. L/R.'45 
€alc. * ... ... 


Compromise, by Female Owner : See 

Hindu Law Reversioner ... 590 

Computation of Time : See Contract for 

Sale ... ... ... 481 

49q Condemnation of Vessel : See Sale of 

Goods ... ... ... 28 

Confession : See Misdirection ... 557 

Congenital Blindness : See Hindu Law — 

Inheritance ... ... 17 

Consideration — Mortgage — Legal con- 
sideration — Contract Act ( IX of 
1872,) s. 2 cl. (< d ). Where A executed 
a mortgage in favour of X in 1884, 
and in consideration of X not en- 
forcing the same and, insubstitu. 
tion therefor, A, along with B, C, 
and D executed a fresh mortgage in 
1893, in favour of X, and on X 
suing to enforce the later mortgage 
the Court of first instance dismissed 
the suit on the ground that there 
was no legal consideration : Held , 
that the mortgage of 1893, which re- 
placed that of 1884, was for legal 
consideration. Reid, further, that 
it was not necessary that the pro- 
misor should benefit bv the consider- 
ation, it was sufficient if the promisee 
did some act from which a third 
person was benefited, and which he 
would not have done but for the 
promise. Rurkissen Dass Serowgee 
v* Nibaran Chander Barter jee, 6 
C. W. N. 27. Alhusen v. Prest, 6 , 

Ex ch. Rep. 720, Bailey v. Croft , 4 
Taunt. 611, Haig v. Brooks , 10 A. & 

4g 6 E. 309. referred to. Fanindra 

Narain Rev i’. Kacheman Bibi, 
(1917) I. L. R. 45 Calc. ... 772 

Construction : See Contract for Sale ... 481 

Contempt of Court — Civil and Criminal 
Contempt — Court of Record — Prose- 
cution by Judges — Trial by the same 
Judges — Jurisdiction — Standard off; 

proof — Fair comment— Publication 
— Printer, liability of — Manager and 
Directors of Newspaper Company , 
liability of — Evidence Act (/ of 
1872), ss. 3 , 74 (2) — Editor regis- 
tration of. Where a newspaper un- 
lawfully published articles scandalis- 
814 ino- the High Court and the Chief 


SisflHI 


(d, - A ; 

iSIliilf 





* 
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, Avbyn, [1899] A. C. 549, The 
iecm Exchange in Europe Case 


Mellor, 4 H. & N. 116, Isaacs v. 
Royal Insurance (7o.,L. R. J) Ex. 296J 


j. J. Ch. 706, St. James Evening 
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Contempt of Court,— contd. 

Justice in his admission thereof, by 
allegations implying that the Chief 
Justice had constituted a packed 
Bench, the articles having a tend- 
ency to prejudice the parties and 
interfere with the administration of 
justice Held per Curiam (Muker- 
jee J. discussing whether contempt 
proceedings were civil or criminal), 
that the Judges had jurisdiction to 
hear the Rule though issued of their 
own motion : that the articles con- 
stituted a ^contempt of Court : that 
the printer of the newspaper was 
liable therefor : that there was no 
sufficient evidence of the existence 
of an editor, that the girima facie 
case of responsibility for the publi- 
cation against two of the directors 
and the managers of the company 
owning the newspaper had been met 
and that in the ease of the third 
director, although the facts raised a 
case of strong suspicion against him,, 
it was just possible he might not be 
responsible for the publication and 
that he should be given the benefit 
of the doubt. The Rule was there- 
fore made absolute against the 
printer, who was fined, and dis- 
charged as regards the other respon- 
dents. The Legislature should 
provide for the registration of the 
editor or the person really responsi- 
ble for the contents of a newspaper. 
Per Woodroffe J. There is only 
one Standard of Proof applicable 
alike to civil and criminal trials, 
vide definition of a proved ” and 
“disproved ” in s. 3 of the Evid- 
ence Act. The word record 
includes a collection of private 
documents. The Queen v. Gray , 
[1900] 2 Q. B. 36, Surendra Rath 
Panerjee v. The Chief Justice and 
Judges of the High Court at Fort 
William in Bengal , I. L. R. 10 Calc. 
109 ; L. it. 1 0 I. A. 171, Legal Re- 
membrancer v. Mati Lai Ghose and 
Others , I. L. R. 41 Calc. 173, McLeod 


Contempt of Court. — concld. 

Post Case , 2 Atk. 469, Daw v.' Eley, 
L. R. 7 Kq. 49. In re Banks and 
Fenwick , 26 C. L. J. 401, Cheshire 
v. Strauss, 12 T. L. R. 291, Reg. v. 
Judd , 37 W. R. (Eng.) 143, Ex parte 
Green 7 T. L. R. 411, Weston v. 
Peary Mohan Dass , J. L. R. 40 Calc. 
898, referred to. Moti. Lal Giiose 
and Others, In re, ( 1 917) I. L. R. 45 
Calc. 


Contentious Matter :\See Parties 
Contract : See Peshkosh ... 


s. 56: See Sale of Goods 


See Contribution, suit for 


ss. 69, 70 : 


Contract Act (IX of 1872) s. 2, cl. (d): 

See Cons IDE i ati on ... ... 773 


Contract for Sale — Construction — Com- 
putation of time — “ Up to” Wed- 
nesday — 4 Until ” — Evidence Act (I 
of 1872), s. 9l — Oral evidence \ On 
1 2th May 1917, the defendant 
offered to sell his motor-car to 
the plaintiff company in these 
words : “ Nevertheless, I am will- 
ing to hand over the Morscar to 
you against a cheque for Its 3,120. . 

. . As I intend advertising the 

car unless you wish to have it, please 
understand that my offe* only holds 
good up to Wednesday next, as the 
time 1 have is limited.” The plain- 
tiff company sometime on Wednesday r 
the 16th May, tendered Rs. 3,120 to 
the defendant and asked for delivery ' 
of the car, in accordance with the 
offer of the 12th May. The defend- 
ant, however, refused the tender 
contending that his offer expired on 
Tuesday, the 15th May : — Held, that 
upon the true construction of the- 
letter of the 12th May and the words- 
11 up to Wednesday,” the offer re- 
mained open until midnight on Wed- 
nesday, and did not expire at 
midnight on Tuesday. The King v„ 
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Contract of sal &—condd. 

and Rogers v. Dads, 8 Ir. L. R. 
399, considered, Metropolitan 
Engineering Works v. Debrunner 
( 1917) I. L. R. 45 Calc 

Contribution, suit tor— Contract Act ( IX 
of 187 2) ss . 6 9 , 70. X, a mortgagee, 
obtained a decree against A, B and 0 
as representatives in interest of his 
mortgagor. A satisfied the decree- 
holder in full, and instituted a suit 
for contribution against B and 0 f or 
recovery of two-thirds of the money. 

B and- C denied that A had any 
interest in the mortgaged property, 
and urged that his payment was 
voluntary. The Court of first 
instance found, on the evidence, that 
A had an interest in the property, 
but the lower Appellate Court dis- 
missed the suit holding that A had 
none. Held, that a payment in 
satisfaction of a decree, by a person 
who is a party to the decree and 
was bound thereby, was a payment 
made lawfully within the meaning 
of s. 70 of tiie Indian Contract Act. 
Bindubamu, Dast v. Harendralal 
Roy , I. L. R. 25 Calc. 305, Rodha 
Madhub Samonta v. Sasti Ram Sen , 
I. L. R. 26 Calc. 826, discussed 
Desai Bimat Singji v. Bhavabkai 
Khayabhai , I. L. R. 4 Bom. 643, 
Jinnat Ali v. Fateh Ali Matbar, 13 
C. L. J. 646 ; 15 C. W. N. 332, 
distinguished. SerafatAli v . Issan 
Ali (1917). I. L. R. 45 Calc. 

Controller, jurisdiction of: See Design 

Costs: See Examination on Commission 

Court-fee — Suit for administration or 
account — Valuation Jor purposes of 
court-fees — Jurisdiction — Court fees 
Act {VI / of 1870), s . 7, cl. IV (/). 
In an administration suit valued at 
Rs. 30,000 for purposes of jurisdic- 
tion, and at Rs. 100 for adjustment 
of account, and wherein court-fees 
were paid on the latter sum only, 
together with Rs. 10 for the approxi- 
mate value of the claim for account. 
Held, that such a suit was in essence 
• a suit for account within the mean- 
ing of s, 7, cl. IV (/) of the Court- 


Court*fee — conoid . 

fees Act, and that adequate court- 
fees had been paid on the plaint 
which could not be rejected. 
Khatija v. Shekh Adam Husanally 
Fasi, I. L. R. 39 Bom. 545, Sasi 
Bhushan Bose v. Maharaja Sir 
Manindra Chandra Nandy, 24 C. L. 
J. 448, Satya Kumar Boner jee v. 
Satya Kripal Barter jee, 10 C. L. J. 
503, followed. Saraju Bala 1)asi 
v. Jogemava Dasi (1917) I. L. Ii. 45 
Calc ... ... ... 

Court fees Act (VII of 1870) s. 7, cl. IV 

(/) : See Court-fee 

Court of Record: See Co n te m rr of 

Court 

Covenant, breach of : See Ejectment ... 
Criminal Procedure Code (Act V of 1898), 

ss. 4 (1) ( o ), 235, 257, 405 (I): See 
Autrefois Acquit ... ... 


ss. 1S4, 298 : See Misdirection 


s. 195 : See Sanction for Prosecu- 
tion 


s. 195 (6‘), (7) \b) (c): See Sanction 
for Prosecution ... .., 


s, 545 : See Compromise ... 

Crown pcbt, priority of: See Adminis- 
tration ... ... 

Custom— Custom and usage— Ongin of 
custom- — Existence from time im- 
memorial — Grant 'purporting to create 
family-custom — Proof of long line of 
succession. Where by a confirmatory 
grant, dated the 4th February 1797, 
a Raja, after confirming a previous, 
grant of a similar nature by his- 
predecessor, gave to a Rani certain 
properties as Joutuh Ranian Britti 
and laid down in the sanad of grant 
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Custom — contd. 

that she and the future Ranis were 
not entitled to sell or make a gift of 
the Britti but to enjoy the profits 
only for life, and prescribed a rule 
of succession to the effect that only 
Ranis of the family were to succeed 
to the properties for life, and no 
Rajas could claim or alter the course 
of succession as aforesaid Held , 

that the grant, in so far as it laid 
down a rule of succession, was abso- 
lutely void, as it prescribed a right 
of succession unknown to Hindu 
Law. It was also void as it pur- 
ported to create successive life 
estates in favour of unborn persons, 
the estate itself being undisposed of. 
Even if the rule of succession laid 
down in the sanad of 1797, had 
actually been followed, it could not 
be treated as binding upon the family 
unless it had ripened into a family 
custom. Held , also, that in order 
to establish a custom it must be 
shown that the custom had existed 
from time immemorial, and where 
the custom set up was peculiar only 
to a single family the rule was more 
strictly enforced than ever. A 


Custom — contd* 

paternal relation — Bombay Regula- 
tion IV of 1827 , a. 26— Punjab 
Laics Act , 1872 , s. 5 — Essentials in 
proving custom — Family custom — 
Position and relationship of members 
of family — Denial by prominent 
member of family of existence of 
custom — Failure to produce Revenue 
Records as evidence. On the death 
of a wealthy Shia Mahomedan in 
Sind, intestate and leaving no widow 
or child, the nearest surviving rela- 
tions were, a nephew (the plaintiff- 
appellant) and a sister and her son, 
the first and second defendants- 
respondents. The appellant’s case 
was that the question as to the 
rights of inheritance was governed, 
not by Mahomedan Law, but by a 
custom which excluded women from 
any share in the inheritance of a 
paternal relation : — Held, that under 
section 26 of Bombay Regulation IV 
of 1827, which had been extended 
to Sind, no presumption can be made 
in favour of the existence of a usage 
or custom where it is known that 
such usage or custom is prevalent, 
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Custom— contd. 

down ought certainly to be establish- 
ed by some witness, but it was not 
necessary that all should be proved 
in every case, as that might greatly 
weaken the evidence by tradition to 
which in a custom of the character 
under consideration great weight 
was due. Ramalakshmi Ammal v. 
Sivanantha Perumal Sethnrayar , 14 
Moo. I. A. 570, referred to, as to 
what was essential to the proof of 
special usages modifying the ordi- 
nary law of succession. Held, also, 
assuming that the custom relied on >: 
which had not been precisely defined 
by the appellant, was a custom by 
which in the event of intestacy 
daughters of the deceased were 
excluded in favour of their brothers, 
and sisters in favour of male paternal 
relations, that such a custom had not 
on the evidence been sufficiently 
proved The position and relation- 
ship of the different members of the 
family must always be considered in 
determining whether claims were 
not met because the rights to which 
they related did not exist, or 
whether they were put on one side 
because in the circumstances there 
was no need for asserting them. 
Mirabivi v. Vellayanna, I. L. R. 8 
Mad. 464, referred to. The fact 
that prominent members of the 
families concerned denied that such 
a custom as alleged existed, and the 
non-production of the Revenue 
Records, one of which showed a 
division according to Mahomedan 
Law, and not according to the 
custom here set up, were both 
evidence strongly against the custom. 
In the opinion of their Lordships 
though there was much in history 
for the custom, and some evidence 
by which it received support, yet on 
the whole the evidence fell short of 
the. standard to which it must attain 
in order to succeed in altering the 
devolution of - property according to 
Mahomedan Law, to a devolution 
determined by a family custom. 


Abdul Hussein Khan v. Son a Dero 
(1917), I. L. R. 45 Calc. 

Uncertainty — Inundated lands — 

Remission o* rent. Wherein a suit 
for rent, the tenants set up a custom 
of total remission of rent on the 
ground that a certain portion of the 
land was subject to inundation result- 
ing in the destruction of crops, the 
extent of such destruction not being 
specific, and that crops were so 
destroyed during one of the years 
for which rent was claimed : Held, 
that such custom was both unreason- 
able and uncertain and, consequently, 
unenforceable in law. Tyson v. 
Smith, 9 A. & E. 406, Mahamaya 
Debi v. liar Idas Haidar, I. L. Ii. 42 
Calc. 455, Salisbury v, Gladstone , 9 

H. L. C. 692, referred to. Shib- 
naraln Mooker.iee v, Bhutnath 
Guchait (1917), T. L. R. 45 Calc. ... 

Custom or Usage — Facts proving existence 
of custom or usage whether questions 
of law — Actual proof thereof question 
of fact — Second Appeal. The 
question whether the facts found in 
any given instance prove the exis- 
tence of the essential attributes of a 
custom or usage is a question of law 
which may be discussed in second 
appeal ; the question whether such a 
state of facts has been proved by the 
evidence is merely a question of fact. 
Kaharla Abbayya v. Raja Venkata, 
Papayya Rao , I. L. R 29 Mad. 24, 
dissented from. Kailash Chandra 
Datta v. Padmakisore Roy (1917), 

I. L. It. 45 Calc. 

Darpatni, conditions in : See Lease ... 

Bate of Sale; See Sale ... ,# V 

Declaratory Decree — Ececution by Hindu 
widow, in possession of her husband' $ 
estate , of deed purporting to confer 
absolute interest in property to one 
reversioner to the exclusion o* others 
Right of excluded reversioners to 
declaration that' the deed is not 
binding on them — Specific Relief Act 
(I of 1877), s. 42, ill (e). Where a 
Hindu widow (defendant 1), in 



Design — Wrist-watch hand - -Registra- 

tion — Application hy outside party to 
expunge — Cancellation of registra- 
tion by Controller — Jurisdiction of 
Controller — New and original design 
— Shape and configuration • — Ornamen- 
tation and utility— Analogous designs 
— Different purposes and dmmilar use 
— Motion to the High Court hy regis- 
tered proprietor— Other specific and 
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Declaratory Decree- 


possession of her husband’s estate, 
had executed a deed purporting to 
confer the absolute interest in the 
property on one of the reversioners 
(defendant 3) to the exclusion of 
others who claimed to be also rever- 
sionary heirs (plaintiffs); Held , that 
under section 42, illustratien (e) of 
the Specific Relief Act (I of 1877), 
the plaintiffs, who as he(rs ranked 
equally with defendant 3, were 
entitled to a declaration that the 
deed was not binding ou them, not- 
withstanding that they may never 
get any title because events may 
preclude them from doing so, and 
though such a declaration involves 
a finding that the plaintiffs are 
reversionary heirs Jcinaki Amal v. 
Narayanasami Aiyer, I. L. R. 39 
Mad.' 634 ; L, R. 43 L A. 207, 
distinguished. Baud agae Singh v. 
Pardip Nabayan Singh (1917), I. L. 
R. 45 Calc. 


Decree-holder, status of : See Sale 
Default, in filing Annual List of Members : 


See Company 


Deposition — Admissibility of deposition 
when not taken in accordance 'with 
law on subsequent trial for abetment 
of forgery and of user — Deposition 
signed by Judge and witness — No 
cross-examination on the point at the 
trial — Presumption of compliance 
with the law — Civil Procedure Code 
{Act V of 190S) — 0. XVIII, rr. 5, 
6 — Evidence Act (/ of 18)2) ss. 80 , 
91. The provisions of 0. XVIII, 
rr. 5 and 6 of the Civil Procedure 
Code (Act V of 1908) are directory, 
and non-compliance therewith does 
not render the deposition inadmis- 
sible on a subsequent tidal of the 
(kponent either for giving false evi- 
dence or for abetment of forgery 
and of dishonest user of a bond 
proved by him in the course of a 
civil suit. Empress v. Mayacteb 
Gossami , I. L. R. 6 Calc. 762, Ka - 
matchinathan Chitty v. Emperor, 1. 
L. R. 28 Mad. 308, and Emperor 
v v. Jogenclra Nath Chose, I. L. R. 

j 1 l 


Deposition — coneld. 

42 Calc. 240, commented on. Bogra 
v. Emperor , I. L. It. 24 Mad. 
141, approved. If a deposition has 
not been read over to the witness, in ' 
the presence of the presiding J udge, 
it does not prove itself under s. 80 
of the Evidence Act, but it may 
still be proved in some other way, 
e.g., by the Judge who recorded it 
or by the admission of the deponent. 
Section 91 of the Evidence Acfy even 
if it covers deposition, merely ex- 
cludes oral evidence of its contents, 
but does not make the document in- 
admissible in evidence, nor does it 
deal with the question of its mode of 
proof otherwise Where the depo- 
sition bore the signatures of the 
presiding Judge and of the deponent 
in his own vernacular, and the 
Judge and a pleader for the defend- 
ant, on whose behalf the appellant 
had deposed, were examined at the 
Sessions trial, but not cross-examined 
by the latter to show that the depo- 
sition had not been read over to him 
in the presence of the presiding 
I officer, and there was nothing to the 
| contrary on record of the Sessions 
| trial : — Held , that the inference was 
that the deposition had been so read 
over to the deponent. Per Bfach- 
oroft J. A. Court is not precluded 
from ascertaining from the document 
itself what is in it merely because 
the contents may not in fact be 
correct. Fa lure to ensure the accu- 
racy of the record may create doubt 
as to the correctness of its consents, 

| 1 but does not affect its admissibility 
when it is otherwise proved. Elahi 
Baksh Kazi v . Emperor (1918), 
I. L. It. 45 Calc. 
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Desi in—eontd. 

adequate legal remedy available — 
Specific Relief Act (l of 1877), s. 45 
—Patents and Designs Act (II of 
1911), ss. 62, 64, 67. G registered a * 
design for a wrist- watch band, which 
he called the ‘‘Novelty” band. 
Subsequently Messrs. B. & Co. copied 
the. design and on threat of legal 
proceedings by G, applied to the 
Controller of Patents and Designs 
under s. 62 of the Patents and 
Designs Act for an order to remove 
the design from the register. This 
the Controller did after having issued 
notice on G and having heard both 
parties. G then in an application, 
entitled “ In the matter of section 45 
of the Specific Relief Act and in the 
matter of the Indian Patents and 
Designs Act, 1911 moved the High 
Court for an order that the Controller 
had no jurisdiction to remove the re- 
gistration of the design and that he 
should be required to restore the 
design to the register on the 
ground that the design was 
new and original. The Court dealt 
with the matter under s. 64 of the 
Indian Patents and Designs Act and 
discharged the Rule, Messrs. B. & Co. 
contending that the design in ques- 
tion had beon anticipated by a bra- 
celet produced by Messrs. C. & K. 
On appeal by the petitioner : — Held, 
that the Controller had no jurisdic- 
tion to cancel the registration, and 
under the Act the proper and ordi- 
nary way of expunging the registra- 
tion of a design was to apply to this 
Court under s. 64 of the Patents and 
Designs Act. Held, also, that sec- 
tion 62 of the Patents and Designs 
Act was limited tv> applications by 
the registered proprietor, or by some 
person in whom his interest was 
vested, and the action of the Gontrolle 
was not justified by that section. 
Held, also, that the Court had no 
power to revise the Controller’s deci - 
sion under s. 64. Held, also, that this 
application, which was made under 
section 45 of the specific Relief Act, 
was not barred by section 64 


Design — concld. 

of the Patents and Designs Act. 

Held, also, that the applica- 
tion of the shape of the “ Novelty ” 
band to a watch to be worn on the 
wrist was for a purpose so different 
from and for a use so dissimilar to 
the purpose of the bracelet, that the 
design in question might be said to 
be- original. Per Sanderson C. J. 

The shape and configuration of the 
metal band taken by itself cannot be 
said to be new or original. Per 
Woodroffe J. A wrist band used 
to carry an ornament such as that 
produced by Messrs. Cooke and Kelvy 
and a wrist band to carry a watch do 
not appear to me to he so analogous 
as to deprive the applicant of his 
claim to novelty. Further, the band 
is original and differs from the other 
band produced, by its circular shape, . 
according to which it passes at the 
back of the watch, and as a conse- 
quence of that produces a flattening. 
Gammeter v. The Controller cf 
* Patents and Designs, (1917) I. L. 

R. 45 Calc ... ... GOG 

Director, liability of: See Company 486,490 
Discovery : See Misdirection ... 557 

Discovery: See Review ... ... 60 

Dismissal for Default: See Appeal ... 638 

Dismissal of Suit: See Attachment 

before Judgment ... ... 779 

Dispute as to Ownership : See Wajib- 

UL-ARZ ... ... ... 791 

Divorce — Co-respondent absence of — 

Leave of J udge for dispensing with 
co-respondent, when to be obtained — 
Jurisdiction of Court, in case of want 
of such lease — Matrimonial Causes 
Act of 1857 (20 & 21 Viet. c. 85), 
s. 28 — Divorce Court Rules (English') 

4, 5 and 6 — Indian Divorce Act (IX 
of 1869), ss. 7, 11. Where the hus- 
band was petitioner for divorce but 
could not name the alleged co-respon- 
dents (the Master having issued cita- 
tions), and at the hearing applied for 
leave to dispense with the co-respon- 
dents Held,, that the direction for 
such leave must be by application to 
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Enemy Vessel : See Salk of Goods ... ' 28 

Enhancement of Rent, ground for: See 

Landlord 'and Tenant ... 930 

Equity of Redemption, assignment of, to 

Sureties : See Mortgage ... 702 

Evidence: See Mahometan Law — Marr- 
iage ... ... ... 878 

— : See Wajtb-ul-arz ... 791 

Evidence, admissibility of : — Evidence Act 
(J of 187 2), s. 92 — Evidence of acts 
and conduct of parties to deeds show- 
ing that they were mortgages when in 
form they were absolute transfers — 
Fraudulent dealing toith property 
which the parties knew belonged to 
a third person not a party to deeds. 

The language of s. 92 of the Evi- 
dence Act, 1872, with regard to a 
“contract, grant or disposition re- 
duced to writing/’ in term applies, 
and applies alone ; u as between the 
parties to any such instrument, or 
their representatives in interest.” 
Wherever, accordingly, evidence is 
tendered as to a transaction with a 
third party, it is not- governed by 
the section or by the rule of evidence 
which it contains, and insuch a case, 
therefore, the ordinary rules of 
equity and good conscience come 
into play unhampered by the statu- 
tory restrictions. The principal of 
equity, which are universal, forbid a 
person to deal with property which 
he knows he holds on security, and 
not in actual ownership. In this 
case both the grantor and grantee 
in transaction by deed regarding 
certain land were shown by the 
evidence to have dealt with it with 
the knowledge that it belonged to 
a third person who was not a “ party 
to the deeds or a representative 
in interest of a party ” to them. It 
was alleged that the deeds, though 
in form absolute transfers of the 
property, were intended to be only 
mortgages or transfers of mortgages. 
Held, that section 92 of the Evidence 
Act was no bar to the admission of 
evidence to show what was the true 
nature of the transactions ; it did not 
prevent fraudulent dealing with a 


Divorce — concld . 

the Judge on motion founded on affi- 
davit before the hearing of the peti- 
tion. Held t further, that the Court 
had no jurisdiction to entertain the 
petition where such leave had not 
been obtained Cox v . Cox (1910), 
I. L. R. 45 Calc. 

Divorce Act (IV of 1883), ss. 7, 11 : See 

Divorce ... 

Divorce Court Rules (English), 4, 5, 6: 

See Divorce 

Documentary Evidence: See Mahomedan 
Law — Marriage 

Eastern Bengal and Assam Disorderly 
Houses Act (Ifi of 1907) ss, 2, 3: 

See Brothel 

Editor of Newspaper, registration of: 

See Contempt of Court 

Ejectment — Lease , forfeiture of — Trans- 
fer of Property Act (IV of 1882), 
Su 11 i, elm {g) — Breach of covenant — 
Determination of lease , overt act 
necessary for — Waive r, Where the 
rights and obligations of the parties 
regulated by s. 111. cl. ig) of the 
Transfer of Property Act, there is 
no determination of a lease by for- 
feiture immediately on breach of 
covenant, but such breach must be 
followed by an overt act on the part 
of the lessor before the tenancy can 
be deemed to have determined in the 
e) e of the law. Anandamoyee v. 
Lakhi Chandra Mitra , I, L. R. 33 
Calc. 339 ; 3 C. L. J. 274, Kadir 
Baksh v. Prag Narain , 9 All. L. J. 
794, followed. Held , further, that 
the institution of a suit for eject- 
ment cannot be rightly regarded as 
the requisite act to show the inten- 
, tion of the landlord to determine the 
lease within the meaning of s. Ill, 
ch ( g ). The forfeiture must be com- 
pleted and the lease determined 
before the commencement of the 
action for ejectment. Deo Nandan 
Pershad v. Meghu Mahton , I. L. R. 34 
Calc. 57, referred to. Nowrang 
Singh v. Janardan Kishor Lal 
Singh (1917) I. L. R. 45 Calc. ... 

Election Roll : See Municipal Election 
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Evidence, admissibility of —concld. 

third person’s property. Evidence 
as to that third ' party’s rights is 
admissible and, if admissible, is 
most relevant. The series of cases 
cited in the judgment of which 
Baksu Lakhsman v. G ovinda Kanji , 

I. L. It. 4 Bom. 594, is an example J 

in which it lias been decided that, 1 

notwithstanding the terms of section 
92, evidence is admissible to show | 

the acts and conduct of the parties 
to such deeds as inconsistent with 
the absolute transfer of the property 
and only consistent with the true 
nature of the transaction having 
been one of mortgage or transfer of 
mortgage, ceased to have any binding 
authority after the decision by the 
Board in Balkishen Das v. Legge , 

I. L. R. 22 All. 149 ; L. R. 27 1. A. ♦ 

58, in which it was held that oral 
evidence was not admissible for the 
purpose of ascertaining the intention 
of parties to written documents ; and 
that the cases in the English Court 
of Chancery had no application to the 
law of India as laid down in the Acts 
of the Indian Legislature. Achuta - 
ramaraju v. Subbaraju , I. L. R. 

25 Mad. 7, Maung Bin v. Hi a Hlaing , 

3 L. B. Rul. 100, and Dattoo valacl 
T otar am v. Ram ( ha clra Totaram , 

I. L. IL 30 Bom. 1 19, referred to, as 
being cases in which the judgment 
of the Board in Balkishen Das v. 

Legge, I. L. It. 22 All. 149 ; L. R. 27 
I. A. 58, had been rightly followed 
and applied. Mating Kyin v. Ma 
Shwe La (1917). I. L. R. 45 Calc. ... 320 

Evidence, character of : See Review ... 60 

, Act (I of 1872), s. 3 : See Sanc- 
tion foe Pbosecution ... 585 

: , ss. 3, 74 (, 2 ): 

See Contempt of Court ... I69 

- — , ss. 24, 27 30: 

See Misdirection ... ... 557 


Deposition 


ss. 80 9 91 : See 


— , s. 91 : See Con- 
tract for Sale ... ... 481 







Evidence, Act (1 of ml)— concld. Page. 

s«92: See Evi- 
dence, ADMISSIBILITY OF ... 320 

, SS. 118, 132 : See 

Witness ... ... ... 720 

Examination on Commission : — Parda- 
nashin lady — Exemption — Code of 
Civil Procedure ( Act V of 1908), 
ss. 132 , 133 — Costs. Section 132 
of the Code of Civil Procedure 
covers the case of a woman, who, 
although she may have abandoned 
the protection of the parda , should 
not be compelled to give evidence in 
Court, having regard to the class 
and community to which she belongs. 
Solomon v. Jyotsna Ghosal (1917), 

I. L. R. 45 Calc. ... ... 492 

: Parda - 

nashin lady — Practice — Right of 
pardanashin lady to he examined on 
commission — Civil Procedure Code 
(Act V of 1908) s. 132 , cl. (1). The 
petitioner a pardanashin lady, applied 
under s. 132, cl. ( 1 ) of the Civil 
Procedure Code, to be examined on 
commission. The opposite party 
objected on the ground that she had 
on a former occassion appeared 
before a Criminal Procedure Code to 
institute a complaint : — Held, that 
she was entitled to be examined on 
commission and ought not to be 
compelled to appear in public. 
Chamatkar Mohiney Dabee v. Mohesh 
Chunder Bo^e, I. L. R. 26 Calc. 

651, n., Mohesh Chunder Addy v. 
Manic k Loll Addy , I. L. R. 26 Calc. 

650, followed. In re Burro Soondery 
Chowdhrain , I. L. R. 4 Calc. 20, In 
re Din Tar ini Dehi, I. L. R. 15 Calc. 

775, Abliayedswari Debi v. KisKbri 
Mohan Banner jee, I. L. R. 42 Calc. 

19 ; 18 C. W. N. 1020, hem Coomaree 
Dassee v. Queen Empress , I. L. R. 24 
Calc. 551, In re Faridunnissa , I. L.lL 
5 All. 92, In re Basant Bibi, I. L. R. 

12 All. 69, discussed. Balakeshwari 
Debi v . Jnanananda Banerjee 

V (1917)1. L. R. 45 Calc. ... 697 

Excisable Article — Bona fide medicinal 
preparation containing alcohol-— Un- 
licensed manufacture and sale of such 
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utor — Powers and duties of executor 
— Personal liability — Right to in- 
demnity — Interest of minor in conflict 
with that of executors— Necessity of 
minor being represented — Insufficient «• 
ly stamped hundis — Plaintiff's remedy. 
Before the Hindu Wills Act (XXI of 
1870), ’the position of an executor under 
the Hindu law was that of a manager. 
When the Hindu Wills Act incorpor- 
ated section 179 of the Succession 
Act, the executor acquired a statutory 
position An executor under the 
statute is the legal representative of 
a deceased person for all purposes 
and all the property of the deceased 
person vests in him as such. He is 
accordingly, in many respects, in a 
different position from a Hindu widow 
succeeding to her husband’s estate, a 
guardian of a minor, or a shebait of 
an idol. The estate of the testator is 
absolutely vested in the executor for 
the purpose of administration and lie 
can deal with it, as he pleases, sub- 
ject to his responsibility as executor 
for the due administration of the 
estate. The executor who borrows 
money in the course of the adminis- 
tration for the purposes of the estate, 
is personally responsible for the re- 
payment of such debts, though he is 
entitled to be indemnified out of the 
estate for such borrowing if he shows 
that it was reasonably and properly 
made. Labouchere v. Tapper , 11 
Moo. P.C. 198, Farhall v. Farhall , 
L. R 7 Ch. 123, Romanath Paul v. 
Ka?iai Lai Ley. 7 CJ. W. N. 104, 
Debendra Nath Biswas v. Hem Chand- 
ra Roy. I. L. R. 31 Calc 253, Satya 
Prashad Pal Chowdhry v Mat Hal 
Pal Chowdhry , I. L. R. 27 Calc. 683, 
referred to. When an executor 
carries on the business of his test 
ator — whether he does so for the 
purpose of winding it up or of mak- 
ing it over as a going concern to the 
person or persons entitled to inherit 
it, there does not appear to be any 
difference between his duties in so 
doing and his duties in dealing with 
any other part of the testator s 
estate. The responsibility rests 


Exciseab.e Article — conoid. 

— Excise Act (Beng. V of 1909), ss. 

2 m (14), & 46 (a) as amended, by 
Beng'. Act VII of 1914. A medi- 
cinal preparation containing alcohol 
(ranging from 68'3 per cent, to 87 per 
cent, proof) is an “ excisable article ’ 
within the meaning of the Bengal 
Excise Act (V of 1909), s. 2 (/), 
(14), as amended by Beng. Act VII 
of 1 9 14. Gonesh Chundra Sikdar 

v. Queen Emw'ess^ I. L R* -4 
Calc. 157, Matt Lai Chandra v. 
Emperor , I. L. R. 39 Calc. 1953, 
Satish Chandra Roy v. King 
Emperor , 17 0. W. N. 939, declared 
obsolete. Ganesh Chandra Sikdar 
v. Emperor (1917), I. L. R. 45 
Calc. ^ 

Excise Act (Beng. V of 1909), ss. 2 (7), 48 
(a), as amended by Beng, Act ¥11 of 
1914 : See Excisable Article 

Exclusion : See Hindu Law-Inheritance 

Execution of Decree— Mortgage bond— 
Money-decree— Civil Procedure Code 
(Act V of 1903% 0. XXXIV , rr. 14 , 
IS — Declaration of lien over pro - 
perties—Such properties cannot be 
sold in execution— Decree-holder 1 s 
remedy. Where a decree is a decree 
against the judgment-debtor person- 
ally with a declaration in tiie decree 
that the decree- holders are entitled 
to a lieu over the properties— a 
mortgage decree having been express- 
ly refused by the decreeing Court 
—the decree is merely a money- 
decree with a declaration of lien over 
the properties. Rules H and 1 5 of 
O. XXXIV stand in the way of 
properties being sold in execution of 
such a decree. The decree-holder’s 
only course is to institute a suit for 
sale in enforcement of the mortgage. 
Mfaigul Per shad Dichit v. Grija 
Kant Lahiriy I. L. R. 8 Calc. 51, 
distinguished. Goblnda Chandra 
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Executor — conoid. 

his ultimate rights to be indemnified 
out of the estate. Where hundis in 
a suit are insufficiently stamped, it 
is open to the plaintiff to give the 
go-by to the hundis, which are in- 
admissible in evidence, and sue for 
the consideration. Golap Cliand 
Mcirw&ree v. Thakurani Mohokoom 
Kooaree, I. L. R. 3 Calc. 314, 
Pramatha Nath Saiidal v. Dicarka 
Nath Dey , 1. L. R. 23 Calc. 85 1, 
referred to. Ordinarily the executors 
represent the estate but not in a case 
where their personal interests as 
executors are diametrically opposed 
to those of the minor. When such 
is the position of affairs, the minor’s 
interests must be safeguarded and 
the minor properly represented at 
the trial. Sudhir Chandra Das v. 
Gobinda Chandra Roy (1917) I. L. 
R. 45 Calc. 

Ex parts Decree — Collusion — Land pur- 
chased in execution— Suit for posses- 
sion — Utilisation of Courts for creat- 
ion o* Hctitious titles , whether 
permissible — Benamidar's right to 

sue. Where A sued his widowed 
sister B collusively for money alleged 
to have been advanced to tier hus- 
band, and obtained an ex parte decree, 
and in execution thereof purchased 
B’s property also collusively at a sale 
held by the Court, and thereafter 
instituted a suit for recovery of 
possession on establishment of title : 
Held, that Courts of Justice should 
not be permitted to be utilised for 
the purpose of creating fictitious 
titles, which must inevitably tend to 
weaken the sanctity which justly 
attaches to judicial transactions. It 
was open to a party to impeach the 
reality of a transaction between two 
private individuals arid equally open 
to him to impeach the reality of a 
judicial proceeding. Held, also, that, 
in suits for land an action could not 
be maintained by a benamidar. 
Bandon v. Becher, 3 Cl. & If. 479, 
Atrabannnessa Bibi v. Satatullah 
Mia, 22 0.* L. J. 259, followed. 
Rambehari Sarkar v. Surendra Nath 


Ex parts Decree— concUL 

Ghose , 19 C. L. J. 34, Hari Gobind 
Adhikari Akhoy v. Kumar Mozumdar, 
I. L. R. Hi Calc. 3(54, Mohendra Nath 
Mookevjee v. Kali Prosad Johuri , 
I. L. R. 30 Calc. 265, referred to. 
Ram Bhurosee Singh v. Bisse^ser 
Narain Mahata, 18 W. R 454. diss- 
ented from. Surendra Nath Ghose 
v . Kali Gopal Mozumdar (1917) 
I. L. R. 45 Calc. ... ... 

Fair Comment ; See, Contempt of Court 

See Custom ...45( 


Family Custon 
Fictitious Title; See Ex parte Decree ... 
Fixtures : See Administration 

Foreign-Court Decisions : See Mahomedan 
Law — Marriage 

Forfeiture of Adoptoin : See Burmese 
Buddhist Law ' 

Form of Warrant : See Search Warrant 
Formalities : See Deposition 

Fraudulent Representation : See Res 

judicata 

Gains by Skill 

Family 

In Business : See Hindu Law — 

Joint Family ... ... 

of Science or Learning: See Hindu 

Law — Joint Family ... 

Gift : See Hindu Law — Joint Family 
— validity of : See Occupancy Holding 
Grant: See Custom 

Guardian *. See • Hindu Law — Rever- 
sioner 

Guardianship : See Mahomedan Law — 
Marriage ... ... * 

High Court, jurisdiction of : See Muni- 
cipal Election 

Hindu Law — Inheritance — Exclusion from ' 
Inheritance— Mittakshar a Law 

Blindness, not a disqualification unless 
congenital. The < appellant, as his 
| only child and heir, sued for the pro- 
perty of her father, a Hindu who 
• had become blind in the early 
years of his life, and remained so 
until his death, and had taken his 
separate share of the family property. 


See Hindu Law— Joint 
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Hindu Law — Joint family — contd. 

which he belonged, should in law be 
regarded as partible, and not as his 
self acquired property. The author 
of tine Mitakshara must have been 
writing of education — ■** learning” 
— such as he knew it to be *, and 
when he laid down that the gains 
obtained by one of the members of 
a joint family from an education 
received at the family expense should 
be partible, he could not have intended 
that such gains should include gains 
' which were the result, not of the 
education received at the expense of’ 
the joint family but of the peculiar 
skill, mental abilities and individual 
effort, in applying and improving 
such education, exercised by the 
member who had been so educated. 
The question of whether a member 
of a joint family carried on his 
business personally for his own 
personal benefit, without detriment 
to the joint family funds, or carried 
on such business as a member of the 
joint family, for the benefit of the 
joint family, is a question of fact to 
be determined on the evidence. 
Metharam Ramrakhiomal v. Re- 
wachand Ramrakhiomal (1917), 
I. L. R. 45 Calc. 

Joint family — Mitakshara 

law — Managing member , blending 
accounts o x self-acquired property 
and joinl property — Mutuul ex- 
changes on u deorh ” partition of 
joint property for seV- acquired pro- 
perty — Deeds o* gift of joint ancestral 
property set aside. Three brothers* 
were members of a Mitakshara joint, 
family, D being the managing mem- 
ber and guardian of K who was a 
minor. The family property consist- 
ed partly of joint property, and 
partly of property which came to- 
them from the estate of a deceased 
brother. Only one account book wa» 
kept for the joint shares of the 
latter property, and that system of 
book-keeping, which began in October 
1878, was continued till February, 
1880. when K came of age. • No 
separate book was thereafter kept 


Hindu Law — Inheritance — concld. 

under a decree made on a compro- 
mise of a suit for partition brought 
against him by his younger brother, 
they having lived together as 
members of a joint family governed 
by the law of the Mitakshara. The 
defence by his brother, against whom 
the suit was brought, was that there 
had been no partition and that on 
his brother’s death he became entitled 
to the whole family property by 
survivorship. He contended that 
his brother’s blindness was congenital 
which excluded him from inheri- 
tance ; but that even assuming he 
was not born blind but became so 
after birth he was, according to the 
Mitakshara law of the Benares school 
excluded from participation of a 
share, inasmuch as the blindness 
occurred before the alleged partition. 
Held, that blindness to cause exclu- 
sion from inheritance must be con- 
genital. Mere loss of sight which 
has supervened after birth is not a 
ground for disqualification. Incur- 
able blindness, if not congenital, is 
not such an affliction as under the 
Hindu Law excludes a person from 
inheriting. Sarvadhicari’s Hindu 
Law of Inheritance, page 956, 
refered to. Mohesh Chunder Roy v. 
Chunde r Mohan Roy , 14 B. L. R. 
273; 23 Suth. \V. R. 78, and 
Murarji Gokuldas v. Parvatibai I. 
L.R. Bom. 177, approved and follow- 
ed. Gunjerwar Kunwar v. Durga 
Prashad Singh (1917) I. L. R, 
45 Oalc. ... ... ... 

Joint Family — Mitakshara 

Law — Gains obtained in business by 
member who had received in ordinary 
education at expense of the joint 
family — Gains of science or learning 
--Gains obtained by skill; mental 
ability and individual effort. — There 
is no authority in the Mitakshara for 
the contention that the gains made 
personally, and without the aid of 
; the joint funds, by a member of a 
joint family who. received an ordi- 
nary education suitable to his posi- 
tion as a member of the family to 
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Hindu Law— Joint Family— concld. 

by or for D in respect of the pro- 
perty which had come to them from 
their brother’s estate ; but there was 
one account for all D's receipts from 
all sources whether it was income 
from the joint family property, or 
from that which had been acquired 
from the brother’s estate, or any 
other sort of revenue, and similarly 
for all his expenditure of whatso- 
ever kind. Further, on “ a deorh” 
partition, that is, an actual partition 
of the several properties constituting 
their estates, mutual exchanges were 
made whereby D gave up his share 
in some ancestral family property for 
the share of K in the property 
acquired from the brother’s estate. 
In a suit by D’s son and grandsons 
(the appellants) after the death of 
D to set aside deeds of gift ma le by 
D in favour of the respondents, on 
the ground that they had been made 
out of the joint ancestral property, 
and were therefore invalid : — Held, 
(reversing the decision of the High 
Court), that the property coming 
from the brother’s estate to the 
members of the family as collateral 
heirs was self- acquired property; 
that by blending that property with 
the joint property in the accounts, 
and by the mutual exchanges made 
on the partition, D had thrown it 
into the common stock, and thereby 
converted it into ancestral family 
estate. All the properties purporting 
to be conveyed to the respondents 
by the deeds of gift were joint 
family properties over which D had 
no power of disposition, and the 
appellants were entitled to recover 
them. Suraj Narain v. Ratan Lai , 
I. L. R. 40 All. 159 ; L. R. 44 I. A, 
201, followed. Radhakant Lal v. 
Nazma Begum (1917), I. L. R. 45 
Calc. 

— ■ — Reversioner — Rights o* rever- 
sioner — Suit to recover property of 
grandfather alienated during infancy 
of next reversioner to agnates of 
deceased — Compromise by female 
owner and tier husband — • Award in 


Hindu Law — Reversioners— contd, , 

terms of compromise —Award made 
decree of Court under Act VIII of 
1859, s. 327 — Limitation Act 1877 , 
Sch. II, Arts . 95, 141 — Guardian of 
minor . A Hindu reversioner lias no 
right or interest in prcesenti in the 
property which the female owner , 
holds for her life Until it vests in 
him on her death, should he survive 
her, he has nothing to assign, or to 
relinquish, or even to transmit to his 
heirs. His right becomes concrete 
only on her demise ; until then it is 
a mere spex su:cessionis .” His 
guardian, if he happens to be a 
minor, cannot bargain with it on his 
behalf, or bind him by any contrac- 
tual engagement in respect thereto. 
On the death without issue of a 
Hindu governed by the Mitakshara 
law, and admittedly separated from 
his agnatic relations (respondents) 
leaving a widow, a daughter K, and 
his daughter’s son, a minor (appell- 
ant). the widow though opposed by 
the agnates obtained possession of 
her husband’s property for her life 
estate. On her death in 1864, a 
dispute arose with the agnates as to 
K r s right to suceeed, in which her 
husband R took part as representing 
K, though there was nothing 
show that he had any authority to 
to act as her agent The matter 
was referred to arbitration, but 
before the arbitrators had taken 
any action a compromise was 
come to in which R purported to act 
for K and her infant son, the effect 
of which was to completely extin- 
guish the reversionary interest of the 
appellant in his grandfather’s estate. 
The arbitrators made an award in 
accordance with the terms of the 
compromise. It was not shown that 
the proceedings before the arbitrators 
ever came to the knowledge of K, 
but it appeared that she did not 
acquiesce in the award and the 
agnates had to apply to have it made 
a decree of Court under section 327 
of Act VIII of 1859, the then Code of 
j Civil Procedure ; and notwithstanding 
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v . Gaya Singh (19 17), I. L. R. 45 
Calc. 

House and Town Planning Act, 1909 (9 
Edw, VII c. 44), s. 58 (3) ; See 

Recoupment 

Hundis, insufficiently stamped: See 

Executor 

Identity : See Parties 

Illegal Cess — Abwab — Suit for arrears 
of rent — Consideration for grant of 
patni — Stipulation in kafmlu>t to pay 
sum as mamuli for the idol hswar 
Thalcur — Recovery of Re?ils Act 
(Ben. X of 1859), s. 10 — Regulation 
VIII of 1793 , ss. 52,54— Regula- 
tion V of 1812 s. 3. In a suit to re- 
cover Rs. 3,330-4 as arrears of patni 
rent, the defendants pleaded that Rs. 
15 had been claimed in excess and 
that this sum was in the nature of an 
abwab and not recoverable. The 
kabiiliat on which this suit was based 
provided that an annual rent of Rs. 
3,315-4 should be paid by 12 monthly 
instalments. In a subsequent clause 
it stipulated that in the month of 
Bhadra every year a furtuer sum of 
Rs. 15 should be paid as mamuli for 
the Isswar Thakur at the lessor’s 
house and then went on to state that 
if the lessee failed to pay the said sum 
of Rs. 15 amicably, the lessor should 
deduct the same from the money 
remitted by the lessee as rent, or sue 
for the amount along with or 
separately from the arrears of rent, 
and the lessee would not take objec- 
tions thereto : — Held , that the sum 
of Rs. 15 was not intended by the 
parties to be part of the considera- 
tion for the use and occupation of 
the land or as part of the rent. It 
did not form part of the rent, nor 
was it treated as part of the rent and 
was not recoverable. Held , also, that 
s. 3 of Regulation Y of 1812 referred 
only to the amount which was by the 
contract fixed as the rent payable to 
the landlord. Per Sanderson C. J. 
The rule which has been followed in 
this Court is, that . each. ..case must 
depend upon the proper construction 


with the compromise and award as 
being fraudulent and taken and 
entered into without knowledge or 
authority of K , and for a declaration 
that he was not bound by them. 
Held (reversing the decision of the 
High Court), that until K's death 
the appellant had no right or interest 
in the properties which could be the 
subject of bargain : 12’ s action in 
referring to arbitration any matter 
connected with the appellant’s rever- 
sionary right was, therefore, null 
and void. The award was based on 
the compromise, and even if the 
appellant had had an existing right 
R would have had no power to enter 
into an arrangement which extin- 
guished his interest practically with- 
out consideration. The compromise 
too was not for the benefit of the 
minor. The decree enforcing the 
award was based on the finding that 
K had, by her husband R , acquiesced 
in the reference to arbitration, and 
that she had consented to the com- 
promise, and was therefore bound by 
the award : the order of the District 
Judge which was affirmed by the 
High Court affected K's interest and 
hers only. The minor was not a 
party to the appeal to the High 
Court, and the Civil Courts did not 
iu any way purport to deal with $r 
adjudicate upon his reversionary 
right. The proceedings, therefore, 
cu||ninating in the decree by which 
the appellant was sought to be bound, 
were entirely devoid of the condi- 
tions on which alone a reversioner 
can be shut out from the assertion 
v of his right which comes to him al- 
together independently of the female 
owner. Katama Natchiar v. Rajah 
of SMvagunga, 9 Moo. I. A. 539, dis- 
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Jurisdiction — concld. 

Jurisdiction : See Rent ... ... 76$r 

See Sanction for Prosecu- 
tion ... ... ... 336^ 

Jurisdiction — Execution proceedings — 

Suits above Rs. 5,000 — Appeal from 
order in execution proceedings — Civil 
Courts Act ( XII of 1887), $. 21, 
stib-s . (i ) — Civil Procedure Code 

(Act V of 1908), ss . 91), 100, 108 . 

Where, in execution proceedings in 
a mortgage suit the value of which 
exceeded Rs. 5,000, an order was 

made by the Court of first instance 
which on appeal was modified by the 
District Judge : Held, that the order 
of the District Judge was made with- 
out jurisdiction and was contrary to 
law. In such a suit, an appeal 
against an order made in a proceed- 
ing arising out of the decree lay to 
the High Court and not to the Court 
of the District Judge under the 
provisions of s. 2, sub-s (1) of the 
Bengal Civil Courts Act, 1887. Held , 
also, that as the order, was passed on 
appeal by the District Judge, a 
second appeal lay to the High Court 
under s. 100 of the Civil Procedure 
Code 1908. Ran jit Misser v. Ramu- 
dar Singh , 16 C. L. J. 77, referred to. 
BANDJRAM MoOKERJEE r. PURNA 
Chandra Roy (1917) I. L. R. 45 

Calc. ... ... ... 926 

Jurisdiction of Magistrate : See Brothel 301 
Kabuliat : See Illegal Cess ... 259 

Kittima Adoption : See Burmese Buddist 

Law ... ... ... 1 

Lakheraj Lands— Presumption arising 

from pdsstssion — Omission of entry in 
Pargana register , Kanungo register , 
General and Mauzaicar register, 
ThaJcbust map, evidentiary value of — 
Bengal Tenancy Act (V1 T T of 1885), 
ss. 103 B, 106 — Regulation of 

j 1793 , ss. 22 to 25. A purchased a 

! ‘ putni taluk in 1899, and the Record 
j of Rights was finally published in 

’ 1 909, containing an entry to the 

| effect that no rent was actually paid 

|i but that the occupant B was not 

!*■ entitled to hold without payment of 


Illegal Cess — concld. 

of the contract before the Court and, 
if upon a fair interpretation of the 
contract it can be seen that a parti- 
cular sum is specified in the contract, 
or agreed to be paid as the lawful 
consideration for the use and occupa- 
tion of the land, i e., if it is really 
part of the rent, although not des- 
cribed as such, the landlord can re- 
cover it. Per Chaiterjea J. It is 
only the rent, and not any other sura 
though not indefinite, and though 
agreed upon to be paid in the written 
engagement, which can be recovered. 
In determining whether an item does 
or does not form part of the rent, 
the fact that it has been stipulated 
to be paid separately from the rent, 
and also the fact that it is not 
included in the instalments of rent, 
have an important bearing on the 
question. Upendra Lai Gupta v. 
Meheraj Bibi, 21 C. W. N. 108, 
explained. Bijoy Singha Dudhuria 
Krishna v. Bihari Biswas (1917) 
L L. R. 45 Calc. 

Immoveables, English mortgage of : See 

Administration 

Impossibility of Performance : See Sale 
of Goods 

Incumbrance : See Landlord and Te- 
nant ... ... ... 

Indemnity, right to : See Executor 

Inheritance : See Custom ... 

Inundated Lands ; See Custom 

Judges, prosecution by : See Contempt 
of Court ... 

Judgment : See Misjoinder 

Judicial Discretion : See Commission 
Agency 

Jurisdiction : See Appeal ... 

Jurisdiction : See Attachment before 
Judgment... 

Jurisdiction : See Company 

: See Contempt of Court ... 

: See Court-fee 

— : See Divorce 

: See Partition ... 
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Lakheraj Lands — concldl 

rent. B instituted a suit under 
s. 106 of the Bengal Tenancy Act, for ' 
a declaration that the lands were his 

« rent-free brahmottar , and that the 
entries, in so far as they stated that 
the lands were liable to be assessed 
to rent, were incorrect, and claimed 
continued possession without pay- 
ment of rent or revenue since the 
date of the grant of the lands to his 
predecessors A relied upon the 
omission of any entries as to the 
lands being lakheraj in the Pargana, 
Kanungo, General and Mauzawar 
registers and Thakbust maps and 
proceedings Held , also, that the 
proved possession free from pay- 
ment of rent was sufficient to rebut 
the presumption that the lands were 
liable to be assessed to rent. Held, 
f urther, that the omission from the 
Pargana, Kanungo, General and 
Mauzawar registers, and Thakbust 
maps and statements, of any indica- 
tion that the lands were lakheraj , 
was of no evidentiary value. Held, 
therefore, in the absence of proof of 
payment of rent at any time, that 
the lands were lakheraj and no part 
of the mal assets of zemindari or 
putni. Bipradas Pal Chowdhury 
V. Manorama Debi (1917), I. L. R. 

45 Calc. ... ... 574 

Land Acquisition Act (I of 1894), ss. 8, 9, 

23 (7) (4), 24(d), 48: See Recoup- 
ment ... ... ... 343 

Landlord, interest of : See Sale ... 294 

Landlord and Tenant — Adverse posses- 
sion — Title — Under-tenant — Purchase 
of . tenancy by audit m-pur chaser — - 
Incumbrance-Notice . of annulment 
proceedings— Bengal Tenancy Act 
( YU! of 1885), ss . 161 , 167. 

Wheif a person has, by adverse 
possession against a sub-tenant, ac- 
quired a statutory title to a portion 

; of the lands comprised in the sub- 
" tenancy, he has an interest in the 
sub-tenancy, so that when on a sale 
of the superior tenancy for arrears 
of rent, the purchaser seeks to annul 
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Landlord and Tenant — concld. 

the sub-tenancy as an “ incum- 
brance *■’ such person stands in the 
position of an u incumbrancer,” and 
is entitled to notice under section 
167 of the Bengal Tenancy Act 
Bhushan Chandra Ghosh v . 
Srikanta Banerjle (1916), I. L, R. 

45 Calc. ... ... 755 

. - Presumption of 

permanency of rent — Bengal Tenancy 
Act (VII L of 1885) as amended by 
Bengal Acts of 1898 and I of 1903 , 
ss. 31 A, 50(2), 113 an l 115— Effect 
of ss. 31 and 113 of the Bengal 
Tenancy Act — Prevailing rate — 
Ground for enhancement of rent. 
Where a Record of Rights has been 
finally published, in view of s. 115 
of the Bengal Tenancy Act, the 
presumption under s. 50 (2) of the 
Act does not arise where the tenants 
have been recorded as occupancy 
raiyats and not raiyats holding 
at fixed rents. Radha Kishore 
Manikya v. Umed Ali, 12 C. W. N. 

904, not followed. Pirthichand 
Ball Chowdhry v. Basarat AIL I. L* 

R. 37 Calc 30 ; 13C. W. N. 1149, 
relied upon. By enacting s. 31 of 
the Bengal Tenancy Act the Legis- 
lature never intended to alter the 
pre-existing law in districts to which 
that section has no application. 

Where each tenant holds at a 
different rate there is no prevailing 
rate. Even on the ground of pre- 
vailing rate, there can be no en- 
hancement of rent for 15 years, 
under s. 1 13 of the Bengal Tenancy 
Act, where rent has been settled 
under Chapter X of the Act 
Harihar Persad Bajpai v. Ajub 
Misir (1913), I. L. R. 45 Calc. ... 930 

Lands Clauses Consolidation Act (8 & 9 
Viet. c. 18), ss. 63, 88 : See Recoup- 
ment ... ... ... 343 

Lease — Da*patni , conditions in Bengal 
Tenancy Act ( VIII of 1885), ss. 

159 cl* (b), 179 — Transfer of Pro- 
perty Act (IV of 1882), s. 10- 
Receiver — Appointment of Receiver 
in administration suit— Civil Proce- 
dure Code (Act XIV of 1882), ss. 
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$03 , 505. A, a patnidar , created a 
darpatni, in 1886 in favour of B, 
which contained the following 
terms : u like yours If we shall have 
full rights to grant leases or make 
settlements of land in the mofussil ; 
but if these darpatni mahals be sold 
at auction for arrears of malikana 
(rent) due to you, then all agree- 
ments entered into by us shall be 
extinct (stand annulled).” The com- 
mon manager of B's estate granted 
to the defendants a permanent under- 
tenure in 1901. B having defaulted 
to pay rent to A, the latter in execu- 
tion of a decree for arrears of rent 
purchased B’s interest on the 21st 
September 1904 ; the sale was con- 
firmed in due course on the 20th 
March 1905. The Receiver of the 
estate of .4, appointed by a decree in 
an administration suit, without per- 
mission from the District Judge, 
granted a darpatni to the plaintiff in 
1906 : Held , that A and B were 
competent to center into a contract 
of permanent tenancy subject to the 
restriction actually imposed which 
was one of the incidents of the 
under-tenure and ran with the land 
so as to be operative not only 
between the grantors and grantees 
but also their representatives in 
interest and the holders of derivative 
titles from them. Held, also, that 
the condition in the lease not being 
an absolute restraint on alienation 
and being for the benefit of the 
• lessor, neither the- provisions of s. 
159 of the Bengal Tenancy Act nor 
s. 10 of the Transfer of Property 
Act had any application. Held , 
further, that the Receiver not being 
appointed under s. 503 of the Civil 
Procedure Code of 1882, but by a 
<}ecree in an administration suit the 
• provision of s. 505 requiring per- 
mission of the District Judge did 
not apply, and the darpatni granted 
by such Receiver was valid and un- 
assailable. jVI aDHU iUDAN Mahtqn v. 
MlDNAPORE • Z.EMINPARI Co. (1917), 
I. L. R. 45 Calc. ... ■'- ■'V’ ... 


Lease, construction of -Moharari Cease 
— Gra?it o x Land u mai hah hakuk ” 

{with all rights) — Mineral and other 
subsoil rights — Rights not expressly 
included in terms of lease. Held 
(reversing the decision of the High 
Court), that the expression ■ ‘ mai hah 
haicuk ” (“ with all rights ”) In a 
mokarari lease of land did not add to 
the true scope of the grant nor cause 
mineral rights to be included within 
it. The essential characteristic of a 
lease is that the subject of it is one 
which is occupied and enjoyed, and 
the corpus of which does not in the 
nature of things and by reason of 
the user, disappear. Unless there be 
by the terms of the lease an express, 
or plainly implied, grant of mineral 
rights they remain reserved to the 
zamindar, there being no evidence of 
his having parted with them, Ravi 
Narayan Singh Deo v. • Snram 
Chahravarti , I. L. R. 37 Calc. 723 ; 

L. R. 37 I. A. 136, Durga Prasad 
Singh v. Braja Rath Bose , 1. L. R. 

. 39 Calc. 696 ; L. R. 39 LA. 1 33. 

and Shashi Bhusa?i Misra v. Jyoti 
Prashad Singh Deo , I. L. R. 44 Calc. 

585 ; L. R. 44 I. A 46, followed. 

Megh Lai Pandey v. Rajhumar 
Thakur, 1. L. R. 34 Calc. 358, over- 
ruled. By the terms of the lease, 
trees on the land were expressly 
transferred to the grantee: but 
mineral rights were not so included 
in its terms ; arid the presumption 
was therefore, that the zamindar 
had not intended to transfer them, 
and they did not pass under the 
lease. Raj Kumar Thakur Giri- 
dhari Singh v. Megh Lal Pandey 
(1917), l.L. R. 45 Calc. ... 87 

Lease, determination of : See Ejectment 469 

, forfeiture of : See Ejectment ... 469 

Legality : See Search Warrant , 905 

Letters of Administration, application 

for: See Parties ... ... 860 

Letters Patent. 1865, cl. 15 : See Appeal 502 ; 

816 

■ : See Misjoin- ■ 
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Lien, declaration of t See Execution of 

Decree ... ... 530 

Limitation : See Suit ... ... 934 

Limitation — Attachment in execution — 

Claim proceeding — Claim rejected for 
default and without investigation — 
Subsequent title suit — Limitation Act 
(IX of 1908), Sch . /, Art. 11— Civil 
Procedure Code (/Ie£ V of 1908) 0. 

XXI ', vv. 58 and 63. Where a claim 
is preferred under 0. XXI, r. 58 of 
the Civil Procedure Code and an order 
is passed either allowing or rejecting, 
the party against whom the order is 
made may, irrespective of whether 
any investigation took place or not, 
bring a suit in the language of 
0. XXI, r. 63 “ to establish the right 
which he claims to the property in 
dispute ” or in the language of Art. 

11 of Sch. I of the Limitation Act, 

1908, “ to establish the right which 
he claims to the property comprised 
in the order,” and the suit must be 
brought within the year allowed by 
Art. 11. Sardhari Lai v. Ambika 
Pershad , I. L. R. 15CalC. 521 ; L. R. 

15 L A. 123, Jugal Kishore Marwari 
v. Ambika Debi , 1(5 C. W. N. 882, 
and Umacharan Chatter jee v. Heron 
Moyee Debi , 18 C. W. N. 770, re- 
ferred to. Narasimha Chetti v. 
Vijiapala Nainar, 27 Ind. Cas. 944, j 
and Ponnusami Pillai v. Sa?nu 
Ammal, 31 Mad. L. J. 247*\approv-; 
ed. Nag end ra Lal Chowdhury v. 

Fani Bhusan Das (1918) I. L. R. 45 
Calc. ... ... ... 784 

Bengal Tenancy Act (VIII of 

1885), ss 104H,111A — Scope of s. 

W4H — Limitation governing suits 
under s. 10 IH — Reliefs outside a. 

*■ 104H but within proviso to s. Ill A. 
v Section 10.4H of the Bengal Tenancy 
A&t only refers to suits by a person 
j aggrieved by an entry of rent settled 
in a Settlement Rent Roll prepared 
under ss. 10 4F to 104H or by an 
omission to settle such a rent and 
, . suits, falling under that section, are 
governed by the special limitation 
provided in ’that -section.;*. —Where- 
1 ' • reliefs claimed, are outside . the scope 
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Limitation — contd. * 

of s. 104H and fall within the provi- 
sion to s. Ill A, the limitation appli- 
cable is that provided by Art. 120 ot 
the second schedule to the Limitation 
Act. Promoda Nath Roy v. 
Asiruddin Mandal , 15 C. W.N. 896, 
followed. Rajani Kanta Mooker- 
jee v. Secretary of State for 
India (1917) I. L. R. 45 Calc. ... 645 

— Execution of money-decree — 

Part payment — Uncertified payment 
or adjustment — Civil Procedure Code 
( Act V of 1908), O. XXI, r. 2, sub-r . 

(3). Limit at on Act (IX o* 1908), s. 

21. Sch. I , Art. 182. Where a 
decree for money was made on the 
24th November 1909 and an appli- 
cation for execution of the same was 
presented on the 7th June 1 9 1 6 and 
where two payments were alleged to 
have been made in 1912 and 1913, 
respectively, neither of which' was 
certified to the Court : Held, that the 
application was prim a facie barred by 
limitation under Art. 182 of the 
Limitation Act. Held, also, that an 
uncertified payment or adjustment 
could not operate to prolong the 
period of limitation for an applica- 
tion for the execution of a decree 
under the Limitation Act. Held , 
further, that under the Hindu Law, 
in the absence of the father, the 
mother was entitled to be the 
guardian of her infant sons in pre- 
ference to their brother and was the 
“lawful guardian” under s. 21 of 
the Limitation Act. Jogendra Nath 
Sarkar v. Provath Nath Chatter jee, 

19 C. L. J. 126, Kutubullah Sarkar 
v. Durga Charan Rudra , 13 I. C. 

424, Bhajan Lal v. tlheda Lal, 12 
All. L. J. 825, and Mahtaboo v. 
Gunesh Lal, (1854) (Berig.) S. D. A* 

329, followed Bireswar Mukerjee 
v. Ambica Charan B h attach a rjea 
(1917)1. L. R. 45 Calc. ... 630 

Limitation (Act IX of 1908) 

ss. 5, 14 — General rule for exercise of . 
judicial discretion to admit an appeal *. 
which ivould otherwise be time-barred 
— •“ Sufficient cause "—Reasonable \ 
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diligence in prosecution of appeal - — 
Deduction of time in prosecuting with 
due diligence an application for 
review of judgment — Order for 
abatement of suit— -Civil Procedure 
Code, 1882, ss. 366, 368, 371- 
Revision allowed under s. 371 — 
Order of abatement made ex parte 
Judge refusing to follow general 
rule laid down by Full 'Bench case — 
Appellate Court, can remit case or 
exercise discretion itself. For the 
exercise of the judicial discretion 
allowed by section 5 of the Limi- 
tation Act, 1908 to admit, for 
“ sufficient cause.” an appeal which 
would be otherwise barred as being 
out of time, the case of Karm 
BaJchsh v. Daulat Ram, (1888) P. R. 
No. 183, lays down a general rule 
that the true guide is whether the 
appellant has acted with reasonable 
diligence in the prosecution of his 
appeal ; and he ought to be deemed 
to have so acted where, after deduc- 
ting the. time spent in prosecuting 
with due diligence a proper appli- 
cation for review of judgment, the 
period between the date of the decree 
appealed from and the date of 
presenting the appeal does not 
exceed the period prescribed for 
preferring an appeal. In re 
Brojendra Coomar Roy, B. L. R. 
Sup. Vol, *728 ; 7 Suth. W. R. 529, in 
which Nobbo Kishen Singh v. 
Kaminee Dassee, B. L. R. Sup. Vol, 
349 ; 2 Suth. W. R. Mis. 85, was 
followed, referred to. This general 
rule, or one practically similar, has 
been adhered to by all the High 
Courts in India ; and the Judicial 
Committee will not interfere with 
such a rule of procedure so laid 
down. Where a Judge purporting 
to exercise such discretion does so 
under the view that there is no 
general rule, when in fact there is 
one which he ought to follow as 
being binding on him, he misdirects 
himself asi to the law to be applied 
to the . case ; he cannot, exercise a 
judicial discretion, and an Appellate 
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Court should either remit the case 
or exercise the direction itself. The 
remedy by revision given to the 
representatives of a plaintiff by 
section 371 of the Civil Procedure 
Code, 1882, when an order for abate- 
ment of a suit has been made, is 
applicable whether the order has 
been made under section 366. on the 
death of a plaintiff, or under section 
368, on the death of a defendant ; 
the words of section 371 being 
u where a suit abates under this 
chapter ” which includes both sec- 
tions 366 and 368. An order abating 
a suit should not be made ex parte . 
The opposite party should be given 
opportunity of appearing before any 
order for abatement is made. The 
introduction of a plaintiff or a 
defendant for one stage of a suit is 
an introduction for all stages, even 
if it be made on an appeal from a 
mere interlocutory order. Rrtj 

Indar Singh v. Kanshi T am, 
Cl 917)' 1. L. R. 45 Calc. 

Limitation Act, 1877, Sch. M, Arts. 95, 

141 : See Hindu Law— Reversioner 

Limitation Act (IX of 1908) ss. 5, 14 '. See 

Limitation 

21, Sch. I, 

Art. 182: See Limitation ... 

ss. 29, 15, 

(£) : See Suit 

Sch, I, Art 

11 : See Limitation ... 

List of Members : See Company 

Magistrate, duty of : See Compromise ... 

Mahomedan Law: See Custom ... 

Mahomedan Law,— Marriage, validity 
of— Guardianship of minor— Power 
of mother as de facto guardiag. to 
alienate her minor children' s interests 
in Immoveable property so as to bind 
the infants — Absence of entries . in 
account boohs as evidence against 
validity of marriage where regular 
payments to other wives are shown by 
other entries— Productiojt at first hear- 
ing of suit of documentary evidence 
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Mohamedan Law — Marriage— contd. 

By Mahomedan Law the mother is 
entitled only to the custody of the 
person of her minor child up to a 
certain < age according to the sex of 
the child. But she is not the natural 
guardian ; the father alone or, if he 
be dead, his executor (under the 
Sunni law) is the legal guardian, 
Mata Din v. Ahmed AU, I. L. R. 34 
All. 213 : L. R. 39 I. A. 49, referred 
to and discussed. On a review of 
the provisions and principles of the 
Mahomedan Law on the question of 
how far, and under what circumst- 
ances, a mother’s dealings with the 
property of her minor child are 
binding on the infant : — Held, that 
one who has charge of the person or 
property of a miner without being 
his legal guardian, and who may 
therefore be conveniently called a 
u de facto guardian,” has no power 
to convey to another any right or 
interest in immovable property 
which the transferee can enforce 
against the infant : nor can such 
transferee, if let into possession of 
the property under such unauthorised 
transfer, resist an action in eject- 
ment on behalf o t the infant as a 
trespasser. It follows that being 
himself without title he cannot seek 
to recover property in the possession 
of another equally without title. 
Ayderman Kuiti v. Syed AU , I. L. It. 
37 Mad. 514, referred to and com- 
mented on. Order XIII, rule 1 of 
the Civil Procedure Code, 1908, re- 
quires the parties or their pleaders 
to produce at the first hearing of 
the suit ail the documentary evidence 
of every description in their posses- 
sion or power ‘ oh which they 
intend to rely.” But it does not 
exclude the discretion of the Court 
to receive any such documentary 
evidence at any subsequent stage. 
Their Lordships of the' Judicial 
Committee deprecated the practice 
in some of the Indian Courts of 
referring largely to decisions of 
Foreign Courts, to which Indian 
practitioners could not be expected 
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relied on by parties —Civil Procedure 
Code , 1908 , 0. XIII , r. 1 — Practice 
o* Indian Courts in citing decisions 
of Foreign Courts. A wealthy 
Mahomedan died leaving widows, 
two admittedly his lawful wives and 
children by each of them, and a third 
one Z who claimed to be his married 
wife, but the validity of whose 
marriage was disputed. She had 
two minor children, and by a deed 
of 10th June 1906, without having 
been legally appointed their guar- 
dian, she purported to transfer the 
shares of both herself and her 
childern in the property of the 
deceased to the plaintiff who sued 
for a declaration of the title and 
status of their vendor, and for a 
decree for possession of the shares 
covered by the deed of .sale. As to 
the validity of the marriage of Z, 
entries in the hooks of account of 
the deceased tendered in evidence by 
the contesting defendants (the sha- 
rers other than Z and her children) 
showed regular payments to the 
admittedly lawful wives, but the 
books contained no entries of pay- 
ments to Z. They were not admitted 
in evidence by the lowe^ Courts. 
Held by the Judicial Committee 
(who held the books of account 
admissible), that there was clear 
evidence of a reliable character re- 
garding the acknowledgment by the 
deceased of the childern of Z as his 
legitimate issue, which gave rise to 
a legal presumption of her marriage ; 
and that such’ presumption was not 
displaced by the mere inferences, the 
contesting defendants sought to 
draw from the absence of entries in 
her favour in the account books. 
The ^marriage was, therefore, valid 
under the decision in Mahatala Bibee 
v . Hdleemoozaman, 10 C. L. R. 293, 
and Z and her children were entitled 
to their shares in the inheritance. 
Held , also, that Z had no power to 
deal with the rninors’ shares as she 
had done, and that only iier own 
shares passed under the deed of sale. 
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to have access, which were often 
based on consideration and condi- 
tions totally differing from those 
applicable to or prevailing in India, 
and are only likely to confuse the 
administration of justice. 1 m- 

AMBANDl V . MuTSADDI (1918) I. L. 

XL 45 Calc. ... ... 878 

Manager and Director or Newspaper 
Company, liabiiity of s See Contempt 

of Court ... ... ... 169 

Managing Member : See Hindu Law- 

Joint Family ... ... 732 

Marriage, validity of : See Mahomedan 

Law — ’Marriage ... ... 878 

Married Women: See Abduction ... 641 

Matrimonial Causes Act, 1857 (20 & 

21 ¥ict„ c. 85), s. 28 : S«e Divorce 525 

Medicinal Preparation : See Excisable 

Article ... ... ... 82 

Mineral Rights : See Lease, construction 

of ... ... ... 87 

Minor, interest of : See Executor ... 538 

Minority :—See Title, proof of ... 909 

Misdirection — Confession — Instructions to 
Jury to consider n m-confessional 
statements against co-accused — 
Direction to consider question of 
admissibility of confessions— Duties of 
Judge a?id Jury as to mode of dealing 
with confessions— Use in the charge in 
the Jury of expressions assuming guilt 
of the accused, and of slang terms 
— Discovery— Admissibility of part 
of information leading to discovery — 
Verification of confessions — Oral 
evidence of unrecorded concessions 
made in verification proceedings — 
Misdirection in placing before Jury 
information not leading to discovery 
and such unrecorded confessions — 
Criminal Procedure Code {Act V of 
1898), ss . 164, 298 — Evidence Act 
(I of 1872), ss. 24, 27, 30. It is a 
misdirection, which must have misled 
the Jury, to instruct them to take 
into consideration statements not 
amounting ,to confessions by an 
accused :asfSagainst ; . .the* co-accused. . 


Misdirection — cgntd. 

It is a misdirection to put to the 
Jury and to leave it to them to 
determine whether a confession to a 
Magistrate, and how much of a con- 
fession to the police, are admissible. 
It is the duty of the Judge to 
determine the question of the admis- 
sibility of evidence, in accordance 
with the law on the subject, and of 
the J ury to estimate the value of such 
evidence after its admission by the 
J udge. The Judge should avoid the 
use, in the charge to the Jury, of 
interrogative expressions assuming the 
guilt of the accused, such as u Is not 
this,” or u Does not that,” and of slang 
and colloquial phrases. Section 27 of 
the Evidence Act qualifies not only 
sections 25 and 26 but also section 24. 
Queen Empress v. Babu Lai, I. L. R. 

6 All. 509, approved. Though the 
accused has himself produced the 
stolen articles, so much of his anterior 
statements as led to the discovery are 
admissible under s. 27 of the 
Evidence Act, but not statements 
contemporaneous with the act of 
production, such as “ I got these 
ornaments as my share in the dacoity . 
Queen Empress v. Nana, I. L. R. 14 
Bom. 260, and Legal Remembrancer v. 
Chema Nashya, I. L. R. 25 Calc. 413, 
referred to. Section 27 does not 
render admissible the whole history of 
the investigation, or an account of 
the various steps by which the police 
obtained and worked up clues and 
finally succeeded in arresting the 
accused. Under the section the whole 
of the statement of an accused is 
not admissible but only so much as 
led directly to the discovery or related 
directly to the fact discovered. Per 
Shamsul Huda J. If a single state- 
ment contains more information than 
is contemplated by s. 27, the whol& 
statement is not admissible but only 
the particular information which led 
to the discover v. Where an accused 
states to the police that he killed A 
with a knife and concealed the corpse 
at a particular place, the only part of 
the information admissible under the 
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section is that relating to the conceal- 
ment and not the murder. Queen- 
Empress v. Babu Lai , I. L. R. 6 All. 
509, followed. Per Teunqn J. 
Verification proceedings are not 
wholly illegal, and may be useful in 
testing the truth of the confession. 
e.g ., as to the accused’s knowledge of 
the localities he has mentioned, or 
as furnishing clues to a further 
inquiry. Per Shamsul Huda, J. 
Verifications in the company of the 
accused lead to very great abuses and 
should be avoided, though a verifica- 
tion independently of, and unaided 
by, the accused, is unobjectionable. 
Held per Curiam. In connection 
with such proceedings, the Courts 
must ensure against the reception of 
evidence not strictly admissible. State 
ments to the verifying Magistrate, 
when not recorded in the manner 
provided by s. 164 of the Criminal 
Procedure Code, are inadmissible and 
cannot be proved orally by sucn 
Magistrate. Emperor v. Radhe 
Halwai , 70. W. N. 220, King-Em- 
peror v. Rajani Kanto Koer , 8 C . 
W. N. 22 Queen- Empress v. Bhairab 
Chunler ChuJcerbutty , -C. W, N. 702, 
and Queen-Empress v.. Viran , I. L. 
R. 9 Mad. 224, followed. Per 
Shamsul Huda J. Even if the 
statements are recorded after the 
verification is completed, it would be 
difficult to hold that they were 
voluntary. Amiruddin Ahmed v . 
Emperor (1917), I. L. JR., 45 Calc. ... 


Misjoinder — concld. 

Procedure Code apply to questions of 
joinder of parties as also of causes of 
action. Umabai v, Bhau BalwanU 
I. L. B. 34 Bom. 358, and Jankibai 
v. Shinivas Ganesh , I. L. B. 38 Bom. 
120, dissented from. The plaintiff 
brought a suit against four sets of 
defendants for the recovery of 
certain documents of title and the 
goods covered thereby and in the 
alternative for damages. In his 
plaint he alleged that the goods in 
suit were his property, that the 
defendant No. 1 obtained from him 
the documents of title relating 
thereto by fraud and made them 
over to defendant No. 2 ; that 
defendant No. 2, knowing that 
defendant No. 1 had no title either 
to the documents or to the goods, 
wrongfully dealt with them and 
sold the goods to defendants Nos. 3 
and 4 : that defendants Nos. 3 and 4 
wrongfully clamed to retain the 
goods and the documents of title ; 
and, lastly, that one of the docu- 
ments of title, viz., a railway 
receipt, was pledged by defendant 
No. 1 to defendant No. 5, though the 
goods covered by it were in the 
possession of defendant No. 3. 
Held, that the suit was not bad for 
misjoinder of parties and causes of 
action. Kamendra Nath Boy v. 
Brajendra Nath Dass, (1917) I. L. 
R. 45 Calc. 


Mitakshara : See Hindu Law — Joint 


Misjoinder — Parties — Appeal — Causes of 
action — Practice — Jadqm^nt — Civil 
' Procedure Code {Act V of 190S ), O. 
rr. 1 and 3 ; 0 If r. 3— Letters 
Patent , 1865 r cl. 15. An appeal lies, 
under the Letters Patent, from an 
opler of the High Court on its 
Original Side, refusing to allow 
plaintiff to proceed in one suit against 
several defendants on the ground of 
misjoinder and giving him time to 
elect how lie would proceed with his 
: suit and which uf the defendants he 

would retain on the record. O. I, r. 
1, and 0. [, r. 3 of the Civil 


Family ... ... 666,732 

Mokarari Lease : See Lease, construction 

op ... ... ... 87 


Money-decree : See Execution op 

Decree ... ... ... 530 
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Sale of mortgaged property by prior 
mortgagee — Subsequent sale by sub- 
mortgagee — Remainder of mortgaged 
property in existence an l available 
for sale insutficient to sa isfy sub- 
mortgagee 1 s debt — Application for 
personal decree against sub mort- 
gagors — Civil Procedure Code {Act 
V of 1908) 0. XXX IV, r. 6. The 
plaintiffs, who were the mortgagees 
of the equity of redemption in res- 
pect of certain properties, further 
secured their mortgage debt by a 
promissory note executed in their 
favour by two sureties on behalf of 
the mortgagor. They subsequently 
assigned their equity of redemption 
to the sureties, who executed a sub- 
mortgage thereof in favour of the. 
plaintiffs. Sometime after, the plain- 
tiffs obtained a preliminary mortgage 
decree, which was later followed by 
* a final decree directing that the 
premises charged under the mortgage 
or a sufficient part thereof should be 
sold subject to the prior mortgage. 
In the meantime between the dates 
of the preliminary and final decrees, 
the mortgagor having been adjudi- 
cated an insolvent, the prior mort- 
gagee obtained an order of the Court 
exercising insolvency jurisdiction, 
that the zemindari properties includ- 
ed in the prior mortgage should be 
sold free from all incumbrances, and 
that the balance of the sale-proceeds, 
after payment of the costs of the 
sale and the claim of the prior mort- 
gagee, should be retained by the 
Official Assignee and be paid by him 
in discharge of other incumbrances 
in accordance with their respective 
priorities. The sale was duly carried 
out by the Official Assignee in pur- 
suance of this order. The amount 
thus realised was not sufficient to 
meet the debt of the prior mortgagee. 
Subsequently, in pursuance of the 
mortgage decree, the Registrar put 
Up for sale the equity of redemption 
in certain properties specified in the 
plaintiffs mortgage and remaining 
unsold at the "sale by the Official 
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Assignee, and as the amount realised 
at the Registrar’s sale was not suffi* 
cient to meet the plaintiffs’ debt, the 
plaintiffs applied for and obtained a 
personal decree against the sub- 
mortgagors for the amount of their 
claim : — Held , that the plaintiff’s 
claim for a personal decree was not 
debarred. Per Sanderson 0. J. 
Having regard to the fact that all 
the properties covered by the mort- 
gage, which were in existence and 
which were available for sale at the 
date of the sale, were sold (by the 
Registrar), and assuming that the 
plaintiffs were not responsible for the 
fact that some of the ? roperties 
included in the mortgage were not in 
reality available for sale, though the 
sale purported to include them, I 
think it should be taken that the 
provisions contained in the rules and 
the directions contained in the mort- 
gage decrees as to the sale have been 
complied with, and that the plaintiffs 
are entitled to the personal decree 
which the learned Judge has direct- 
ed. Ram Ranjan Chakavarti v. 
Indr a Jsfarain Dass , I. L. R. 33 Calc. 
890, and Badri Das v. Inayat Khan , 
I. L. R. 22 : All. 404, distinguished. 
Per Woodroffe J. We must look 
at this matter rationally and with 
reference to the reason of the rule, 
namely, that the personal liability 
will only be enforced where there is 
a deficiency after the sale of all the 
mortgaged property available for 
sale at the date of sale In other 
words, the personal liability must not 
be improperly increased. Satis h 
Ranjan Das v. Mercantile Bank op 
India, Ld. (1917), I. L. R. 45 Calc. 

Transfer of Property Act (IV 

of 1882), s. 9 — Execution of mortgage 


702 


by pardanashin lady , attestation of— 
Requirements as to identity of execu- 
tant and as to witnesses seeing actual 
execution of deed — Acknowledgment 
of her signature by executant. On a 
question whether a mortgage sued 
upon had been properly attested 
under the provisions of section 59 of 
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the Transfer of Property Act (IV of 
1882), the evidence showed that the 
attesting witnesses had not, though 
present, seen the executant (a parda - 
nashin lady) sign the deed, but had 
subsequently to the execution received 
from her son, who had been with her 
on the other side of the pardah , an 
acknowledgment that the signature 
on the deed had been made by his 
mother : — Held (reversing the judg- 
ment of the High Court), that the 
requirements of section 59 had not 
been complied with, and the deed 
was therefore, invalid as a mortgage. 
Shamu P attar Abdul Kadir Ravuthan , 

'L L. R. 35 Mad. 607 ; L. R, 39 I. A. 

35, and Padarath Halwai v. Ram 
Nain Upadhia, I. L. R. 37 All 474 ; 

L. R. 42 I. A. 163, distinguished. 
Ganga Fees had Singh v. Isiiri 
Pershad Singh (1918), I. L. R. 45 
Calc. ... ... ... 747 

— — Bond : See Execution of 

Decree ... ... ... 530 

Deed, attestation of : See 

Pardanashin Lady ... ... 747 

, suit on a: See Amendment 

of Plaint ... ... 305 

Mother, power of, to alienate minor’s 

property : See Mahomedan Law — 
Marriage ... ... 878 

Motor Car : See Contract for Sale ... 481 

Vehicle — Motor Vehicles Act (VIII 

of 1914) — Rules framed thereunder 
by Gov'.rmior- in- Council — Rules 3 
and 19 — Liability of owner of taxi-cab 
for rash and negligent driving by his 
servant — The owner of a motor 
vehicle is liable, under Part II, rule 3 
of the rules framed by the Governor- 
in-Council under s. 11 of the Indian 
Mgfor Vehicles &ct (VIII of 1 9 14), 
for breach of rule 19 by his licensed 
driver. Where the driver of a taxi- 
cab negligently drove the same into 
a drain causing injury to the passen- 
gers in the car : Held, that the owner 
of the taxi-cab was liable to prosecu- 
tion and punishment, under s. 16 of 
the Act read with the aforesaid 
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rules 3 and 19, for the act of his 
driver. Thornton v. Emperor , I. L. IL 
38 Calc. 415, followed. Baidia 
Nath Bosep. Emperor (1917)1. L.R. 

45 Calc. ... ... ... 430 

Motor Vehicles Act (VIII of 1914), Rules 

3, 19 : See Motor Vehicles ... 430 

Moveables, hypothecation of : See Ad- 
ministration ... ... 653 

Municipal Election— -Election Roll — i 
Qualifications of voters— -Sitting Com- 
missioner as candidate for election 

Objections to voters' claims to be on 
Election Roll— Chairman* s decision 
refusing to expunge names of voters 
from the Roll — Jurisdiction of the 
High Court to interfere — “ Occupier ” 

— Specific Relief Act (1 of 1877), 
s. 45 — Calcutta Municipal Act ( Beng . 

Ill o* 1899), ss . 3 (30), 37, 47, a?id 
Sch. IV, rules 3, 8 (1). The sitting 
Commissioner for one of the wards c 
in tiie Calcutta Municipality, who 
was one of the candidates tor election 
as a Commissioner for that same 
ward at the forthcoming Municipal 
election, and who was also a voter 
on the list of voters in respect of 
another ward, objected that the 
names of various persons should not 
be entered and retained on the Muni- 
cipal Election Roll for the ward for 
which he was a candidate. The 
Chairman of the Corporation having 
heard the objections, refused to ex- 
punge those names from the Election 
Roll. B eld, that the High Court 
had jurisdiction under s. 45 of the 
Specific Relief Act to interfere in 
this matter. In re Nisith C . Sen, 

I. L. R. 39 Calc. 754, and hi re 
Romesh Chandra Sen, 16 C. W. N. 

472, followed. Held , also, that to 
make a person, who occupied certain 
premises, and who was entitled to 
the owner’s vote in respect thereof, 
entitled to a vote as occupier in res- 
pect of the same premises, he must 
either pay rent to the owner or be 
liable to pay rent Held, also, that 
voters must give written notice of 
their claims, whether they sign the , 
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Municipal Election — concld. 

notice or not, to the Chairman of the 
Corporation under the provisions of 
rule 8 (i) of Sell. IV of the Calcutta 
Municipal Act prior to 1st January 
immediately preceding each general 
election. It was upon the person 
objecting to the votes to prove that 
the voters had not complied with the 
provisions of the Act or the rules. 

Held , also, that the only persons to 
whom rule 3 of Sch. IV of the 
Calcutta Municipal Act applied, were 
persons who were actually liable for 
the rates in respect of the six months 
specified therein. Held, also, that 
persons occupying flats or portions 
of houses used as flats which were 
not separately assessed as such in the 
records o £ the Corporation, were not 
associations of individuals within the 
meaning of s. 37 of Calcutta Muni- 
cipal Act. Held, also, that the word 
* u occupier 15 in section 37 (2) (i) (c) 
and in section 37 ( 2 ) (£) (a) of the 
Calcutta Municipal Act meant an 
occupier in the ordinary sense and 
not as defined in s. 3 (30) of that 
Act, and the only person who fell 
within section 37 (2) ( i ) (c) was a 
person who occupied a building 
separately numbered and valued for 
assessment. In re Surendra. Chan- 
dra Ghose (1918) I. L. R. 45 Calc. 950 

Non-confessional Statements : See Mis- 
direction ... ... 557 

Notice: See Public Demands ... 496 

Novelty : See Design ... ... 606 

Oaths Act (X of 1873). s. 5 : See Witness 720 

Occupancy Holding— Transferability — 

Gift, validity of — Revocation of gift 
— Transfer of Property Act (IV of 
1882), ss. 122, 123, 126 . In cases 
of transfer by gift of occupancy 
holdings, the question of transfer- 
ability cannot be raised by the heir 
of the donor to the prejudice of the 
donee or his representative in interest. 

Rahim Jan Bibi v. Iman Jan , 17 
C. Li. J. 173, referred to. Where a 
gift duly registered and executed is 
not suspended or made revocable on | 
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the happening of any specified event 
or in any of the cases (save want or 
failure of consideration) in which 
if it were a contract, it might be 
rescinded as provided for in s. 126 
of the Transfer of Property Act ; it 
cannot be maintained that the pro- 
perty comprised in such gift con- 
tinued to form part of the estate of 
the donor. The property ceased to 
be part of the donor’s estate and the 
heir did not succeed thereto by right 
-of inheritance. In cases of trans- 
fers for value, the title passes from 
the transferor to the transferee, 
although the validity of the transfer 
is liable to be questioned by the 
landlord who is not a party to the 
transaction and may possibly refuse 
to recognise the transfer. Daya- 
' mayi v. Ananda Mohan Roy Chow - 
dhury , I. L. R. 42 Cdc. 172, followed. 
Villers v. Beaumojit, 1 Vern. 101, 
referred to. Milroy v. Lord , * DeG. 

F. & J. 264, Richards v. Delbridge , 

L. R. 18 Bq. 11, Amulya Ratan 
Sircar v. Tar ini Nath Bey, I. L. R. 

42 Calc. 254, distinguished. Behari 
Lal Ghose v . Sindhubala Dasi 
(1917)1. L. R. 45 Calc. ... 434 

Oral Evidence : Contract for Sale ... 481 

Origin : See Custom ... ... 833 

Owner, liability of : See Motor Vehicles 430 

Pardanashin Lady : See Mortgage ... 747 

S ee Purdanashin Lady. 

Parties: Misjoinder ... ... Ill 

— Admission of one of the parties to a 

suit — AVhen such admission receivable 
against other defendants — Identity 
— A document per se not inadmssible 
— Ob jecti on to its admission in appea l 
for the first time. When several 
persons are jointly interested in the 
subject-matter of a suit, an admission 
of any one of these persons is receiv- 
able not only against himself but also 
against the other defendants, whether * 
they be ail jointly suing or sued, 
provided that the admission relates to 
the subject-matter in dispute and be 
made by the declarant in his character 
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her will had obtained a grant of 
administration to her estate with a 
copy of the will annexed, his title 
would have been derived from the 
Court and would not devolve on his 
heir. The heir of the residuary 
legatee may be the proper person to 
obtain a grant of administration 
with a copy of the will annexed, but 
this is not by virtue of any right to . 
administration which he inherited 
from the residuary legatee, but by 
virtue of the fact that as heir of the 
residuary legatee, he is the person 
most interested in the estate of the • 
testatrix. Sarat Chandra Barter jee 
v. Nani Mohon Barter jee, L L. R. 36 
Calc. 799, referred to. Haiubhusan 
Datta v. Manmatha Nath Datta 
1918), I. L. R. 45 Calc. ... 860 

Partition: See Hindu Law — Joint Family 732 

* Suit for partition — Jurisdiction *' 

— Partition Act ( IV of 1893), s. 4 — 
u Court ” — u Dwelling-house ” — A, B 
and C were the joint owners of a 
property. A sold his share to Z. Z 
instituted a suit for partition. B 
and C claimed to purchase Z’s share 
under s. 4 of the Partition Act. The 
Court of first instance made a pre- 
liminary decree and appointed a 
Commissioner and subsequently made 
a final decree. B and C appealed. 

The lower Appellate Court remanded 
the. case for the determination of the 
suit under s. 4 of the said Act. Reid , 
that the word “ Court ” in s. 4 of 
the Partition Act included the Appel 
late Court. The latter like the trial 
Court was bound, upon any member 
of the family who was a shareholder 
undertaking to buy the share of the 
transferee, to make an appropriate 
order in pursuance of which the steps 
necessary to carry out the provisions 
of the section would be taken either 
in the one Court or in the other. 

Held, also, that in connection with a 
conveyance or a partition of a 
“ Dwelling-house,” the word would 
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of a person jointly interested with 
the party against whom the evidence 
is tendered. The requirement of the 
identity in the legal interest between 
the joint owners is of fundamental 
importance. Kowsulliah Sundari v. 
Mukta Sundari, I, L. R. 11 Calc 588, 
Ckalho Singh v. Jharo Singh, I. L . K. , 
39 Calc. 995, Meajan Matbar v. AU- 
muddiyl.lj.l^Ai Calc. 130, Blenkin - 
sopp v. Blenhinsopp, 11 Beav 134 ; 
2 Phillip 607, referred to. The ad- 
mission of one co-plaintiff or co- 
defendant is not receivable against 
another merely by virtue of bis posi- 
tion as a co-party in the litigation. 
If the rule were otherwise, it would 
in practice permit a litigant to dis- 
credit an opponent’s claim merely, 
by joinning any person as the oppo- 
nent’s co-party and then employing 
that person's statements as admis- 
sions. Consequently, it is not by 
virtue of the person’s relation to the 
litigation that the admission of one 
can be used against the other ; it 
must be, because of some priority of 
title or of obligation. Morse v. Royal, 
12 Ves. 355, King v. The inhabitants 
of Hardwick, li East 578, referred 
to. The Court will not entertain, 
for the first time, in appeal an objec- 
tion that a document which per se 
is not inadmissible in evidence, has 
been improperly admitted in evidence. 
Girindra Chandra Ganguli v. 
Rajendra Nath Chatter jee, 1 C. W. 
N. 530, Preonath Mazumdar v. 
Durga Tarini Ghose, 14 C. L. J. 578, 
referred to. Ambae Ali v. Ltttfe 
An (1917), I. L. R. 45 Calc. 

Right to sue — Cause of action , 

survival o* — Abatement of suit — 
Letters of Administration , application 
by residuary legatee for grant of — 
Death of residuary legatee — Substi- 
tution of heir of residuary legatee — 
Contentious matter — Civil Procedure 
Code (Act V of 1 90S), 0 XXII. 
The right to a grant of administra- 
tion is a personal right derived from 
the Court. If on the death of the 
testatrix, the residuary legatee under 


generally mean not only the houi 
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itself but also the land and appurten- 
ances which were ordinarily and 
reasonably necessary for its enjoy- 
ment. K shir ode C hinder Ghosal v. 
Saioda Prosad Mitra , 12 C. L. J. 

525, referred to. Pran Krishna 
Bhandari v. Surath Ghandra Roy 
( 1918), I. L. R. 45 Calc. ... 873 

Partition Act (IV of 1893), s. 4: See 
■ Partition... ... ... $73 

Patents and Designs Act (II of 1911), ss. 

62, 64, 67 : See Design ... 6Q8 

Patni, consideration for : See Illegal 

Cess ... ... ... 259 

Payment : See Sale of Goods ... 28 

Penal Code (Act XIV of 1860), s. 368 : See 

Abduction ... ... 341 

Pergana Register : See Lakheraj Lands 574 
Permanency of Rent, presumption of: See 

Landlord and Tenant ... 930 

Persona® Decree, against sub-mortgagee : 

See Mortgage ... ... 702 

Personal Liability : See Executor ... -538 

Peshkosh — Abwab — Antiquity and pur- 
pose of payment— Contractual found- 
ation— Bengal Tenancy Act (VIII 'of 
1885). ss. 74 ; SO (c) -Public 
Demands Recovery Act ( Beng . I of 
1895). Where the Collector in exe- 
cution of a certificate issued under 
the Public Demands Recuvery Act 
realised from the plaintiffs certain 
charges described as peskJcosh levied 
on two estates from time immemorial, 
and the plaintiff sued for a declara- 
tion that it was illegal and prayed 
for the cancellation of the certificate 
for the refund of the amount there- 
under, and for a perpetual injunction 
restraining the defendant from levy- 
ing the peshkosh in future : — Held , 
that peshkosh could not be regarded 
as an imposition in the nature of an 
abwab within the meaning of the 
various provisions enacted on that 
subject. Such payment came cut 
of the land and the right thereto 
was an interest in the land to 
which a title might be made by 
prescription. Held, also, that the 
peculiar situation and character 
of the land and antiquity and , 
purpose of the payment all pointed 


to a legitimate contractual founda- 
tion. TJdoy Naram Jana v. The 
Secretary of State for India in 
Council, (1915) S A No. 44 of 1912 
(unreported), referred to. Lakshmi 
Narayan Roy v Secretary of 
State for India (1918), I. L. R. 45 
Ode. ... ... 866 

Petition of Compromise : S-e Compromise 814 

Possession, presumption arising from : 

See Lakheraj Lands ... ... 574 

Possession, suit for : See Chaukidari 

Chakaean Lands ... ... 685 

g ee Parte 

Decree « ... ... ... 920 


Possessory Suit — Specific Relief Act (1 
of 1877), s. 9 — Second appeal — Civil 
Procedure Code ( Act V of 1908), 
s. 102 — Review. Where in a suit 

under s. 9 of the Sp i c.fic Relief Act, 
judgment was purported to be passed 
against five . defendants but the 
decree was drawn up against one 
defendant only who alone contested 
the suit, and the decree-holder 
applied for execution against all the 
defendants, the Court dismissed the 
application on the ground that the 
decree was against one defendant 
only ; on appeal the District Judge 
allowed execution to proceed against 
all the defendants, but on a subse- 
quent application for review he dis- 
charged his original order on the 
ground of jurisdiction under s. 9 of 
the Specific Relief Act : Held, that 
an application in execution proceed- 
ings was included in the term “ suit ” 
in s, 9 of the Specific Relief Act, and 
an appeal to the District J udge from 
an order of the Court of first instance 
was incompetent and the application 
for review equally so. Thomas Souza 
v. Gulain Moulin Beari, I. L. R. 26 
Mad. 438, Moufuz AH v. Birj Hand f 

KiraU (1915) P. L. R. 45, Anund 
Chunder Roy v. Sidhi Gopal Misser, f 

* 8 W. R- 112 Gora Chand Misser v. | 

Baykanto Narayan Singh, 12 B. L. 

R. 261, Din Dayal v. Patrakhan , 
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Possessory Suit — conStf. 

X. L. R. 18 All. 481, Narayan Parm- 
anand v. Nag'm as Bhaidas , I. L. R. 

30 Bom. 113, Mavula Animal v. 

Mavula Maracoir, I. L. R. 30 Mad. 

212, Shyama Charan Mitter v. 
Debendra Nath Mulcerjee , I. L.R. 27 
Calc. 484, Minalcshi v. Subra- 

maniya Sastri, I. L, ; R. 11 Mad. 26 ; 

L. R. 14 I. A. 160, Sasi Bhusan 
MooJcerjee v. Rodha Nath Boss , 20 

0. L. J. 433, and Profulla Krishna 
Deb v. Nosibannesa Bibi , 24 C. L. J. 

331, referred to. Kanai Lal Ghose 
17. JatindrA Nath Chandra (1017), 

1. L. R. 45 Calc. ... ... 519 

Practice i See Amendment of Plaint ... 305 

See Examination on Commission 697 

—See Misjoinder ... ... HI 

—See Review ... ... 60 

Practice and Procedure : See Commission 

Agency ... ... 158 

Presidency Magistrate, jurisdiction of : 

See Company ... ... 490 

Presumption : See Deposition ... 823 

Prevailing Rate : See Landlord and 

Tenant ... ... ... 030 

Printer, liability of : See Contempt op 

Court ... ... 169 

Private Sale : See Attachment before 

Judgment ... ... ... 779 

Prize Court, adjudication by : See Sale 

op Goods ... ... ... 28 

Procedure; See Review ... ... 60 

Proof ; See Custom ... 450,833 

Proof : See Custom or Usage ... 285 

Prosecution by Judges ; See Contempt op 

Court ... ... - ... 169 

Public Demands — What is a proper 

notice • — Onus o A proper service — 
PMic Demands Recovery Act {Beng. 

1 of 1895), ss . 'If;, 31. Service of 
notice under s. 10 of the Public 
Demands Recovery Act, 1895, must 
be effected in strict conformity with 
that section. Where service of 

notice is effected by fixing it on the 
outer door of the judgment-clebtor’s 
house, the onus is clearly upon the 


Page 

Public demands — conoid. 

defendant relying on the notice to 
show that there was proper service 
as required by law, Raklial Chandra 
Rai Chowdhury v. The Secretary 
of State for India , I. L. R. 12 Calc. 

603, and Jogeswar Sahu v. Debi 
Prasad , 5 C. L. J. 555, followed. 

Nemai Charan De v. Secretary of 
State for India (1917), L L. R, 45 
Calc. ... ... ... 496 

Public Demands Recovery Act (Beng. 1 of 

18a5) ; See Peshkosh ... ... 866 

Public Demands Recovery Act (Beng. 1 of 

1895, ss. 10, 31: See Public Demands 496 

Publication ; See Contempt of Court ... 169 

Publicity : See Burmese Buddhist Law 

— Adoption ... ... 1 

Punjab Laws Act, 1872, s. 5 ; See Custom 450 

Purchase : See Title, proof of ... 909 

Purchasers title of : See Chaukidari 

Chakauan Lands ... ... 764 

Purdanashin Lady: See Examination on 

Commission ... 492, 697 

Poftnl Leas® ; See Chaukidaki Chakaran 

Lands ... ... ... 685 

Question of Fact : See Custom or Usage 285 

Question of Law : See Custom or Usage 285 

Receiver : See Lease ... ... 940 

Receiving Stolen Property; See Autre- 
fois Acquit ... ... 727 

Record of Rights, correctness of ; See 

Bengal Tenancy Act, ss. 5, 103B 803 

Recoupment — Powers under Calcutta 
Improvement Act {Beng. V of 1911), 
ss. 2 , J, 36 , 57, 39 , 41, 42 (a), 49 (1), 

69, 71 {b), 78, 81, 89, 123 , Sch., cl. 

13 — 44 Betterment ” — 44 Affected ” — 

Lands Clauses Consolidation Act , 

(8 & 9 Viet . c. 18) ss. 63, 6$,— -Land 
Acquisition Act (J of 1894), ss. 6, 9, 

23 (1) (4), 24 ( 6 ), 48. — House and 
Town Planning Act, 1909 ( 9 Edw . 

VII , c . 44), s. 58 (3).— Calcutta 

Municipal Act {Beng. Ill of 1899), 
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Recoupment — contd. 

s. 367 (^), — Bombay City Improve- 
ment Act (Bom. IV of 1898,) ss. 25, 
29 — Reference to Full Bench when 
incompetent. Per Curiam (Chatter- 
jea J, dissenting). The Calcutta 
Improvement Act doss authorize the 
Board of Trustees to acquire land 
compulsorily for purposes of u re- 
coupment,” i.e by selling or other- 
wise dealing with the land under 
section 81 or by abandoning the land 
in consideration of the payment of 
a sum under section 78. Trustees 
for the Improvement of Calcutta v. 
Chandra Kanta Ghosh , I. L. R. 44 
Calc. 219, overruled in so far as it 
decides to the contrary. Per Chat- 
tebjea J. The Act does not 
authorize compulsory acquisition of 
land for the purpose of recoupment. 
The lands are not to be included in 
the scheme originally for the pur- 
* pose of thereafter making profits, 
but if they are properly included in 
the scheme an 1 subsequently found 
not to be required, the Board have 
the power to dispose of such lands. 
The question referred to the Full 
Bench did arise (Chatterjea J. 
contra ). Prosonno Coomar Paul 
Chowdhry v. Koylash Chunder Paul 
Chowdhry, B. L. R. (F. B.) 759, 
distinguished. The preamble does 
not control the enacting provisions 
of the Act In section 42 (a) of 
.Bong. Act V of 1911 “affected” 
means affected in any way, and not 
merely “ injuriously affected ” The 
Metropolitan Board of Works v. 
Owen McCarthy , L. tt. 7 H. L. 243, 
explained. The words u by the exe- 
cution of the scheme ” used in section 
42 (a) simply mean through or 
•owing to the execution of the scheme. 
Hammersmith and City Railway Co, 
v. Brand , L. R. 4 H L. 171, distingui- 
shed. Section 78 does not apply only 
“to land which was originally re- 
quired for the Execution of the 
scheme but was subsequently found 
to be unnecessary” Per Tecjnon 
J. The area fixed and sanctioned as 
*■ the area comprised in the scheme ” 
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Recoupment — concld. 

corresponds with the “ lands delinea- 
ted on the plans” in England. Mani 
Lall Singh v. Trustees for the 
IMPROVEMENT OF CALCUTTA (1917) 

I. L. R. 45 Calc. ... ... 343 

Reocvery of Hants Act (Bang. X of 1859, 

s. 10 : See Illegal Cess ... 259 

Reference to Full Bench : See Recoup- 


Registration : See Design 

Regulation V of 1812, $. 3 

Cess 


See Illegal 


Regulation VIII of 1793, ss. 52, 54 : See 

Illegal Cess ... ... 259 

Regulation (XIX of 1793.) ss. 22 to 25: 

See Lakheraj Lands ... ... 574 

Rent — Commutation — B e n g a l Tenancy 
Act (VIII of 1885), s 40, sub-ss. ( 1 ), 

(2), (3), s. 109. Order for commuta- 
tion of rent — Jurisdiction. Where 
under s 40 of the Bengal Tenancy 
Act, an application by a tenant for 
commutation of rent was made to a 
Subdivisional Officer, who transferr- 
ed the same to a Settlement Officer, 
who in his turn transferred it to 
an Assistant Settlement Officer who 
heard and decided the application 
on its merits : Reid, that it was not 
competent for the Subdivisional 
Officer to transfer the application to 
the Settlement Officer. Reid, fur- 
ther, that it was incumbent on the 
Court to satisfy itself that an order 
made on an application under s. 40 
of the Bengal Tenancy Act was 
made with jurisdiction, though it 
was not competent to examine the 
propriety of an order so made. 

Lalla Saligram Singh v. Mohunt 
Ramgir , 3 C. W. N.311 , Kali Krishna 
Biswas v. Ram Chandra Baidya , 21 
C. L. J. 487 ; 19 C. W.' N. 823, 
followed. Jadu Nath Manna v 
Prankrishna Das(1917),I. L. R. 

45 Calc. ... ... ... 768 

Rant, rr mission of: See Custom L. 475 

Requirements : See Mortgage ji... 747 
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See Cbatjki- 


Resumption by Government 
DABi Chakaran Lands. 

Revenue-paying Estate : Se 
Chakaran Lands 
Revenue Sale Law (Act KS of 1859) : See 
Chaukidari Chakaran Lands 

See Declaratory Decree 
Rever- 


es judicata — British .Baluchistan Regu- 
lation (IX of 1896), s. 10— Issue not 
•« -finally decided ' ’ in former suit— 
Civil Procedure Code , 1882, s. IS !■ 
Defence of fraudulent representation 
in suit on a bond. Section 10 of the 
British Baluchistan Regulation IX 
of 1S96 creates an estoppel by 
judgment only when the u matter in 
issue” has been “finally decided. 
Sheosagar Singh v. Sitaram Singh , 

I. L. R. 24 Calc. 6l6 ; L. R. 24 
I. A. 50, followed. That was a case 
under s. 13 of the Civil Procedure 
Code, 1882, which, so far as the 
question under discussion is concern- 
ed, is similar to section 10 of the 
Baluchistan Regulation. The ap- 
pellant (defendant) had brought a 
suit for cancellation of a bond on 
the ground that he was induced to 
execute it by the fraudulent repre- 
sentations of the respondent ( the 
present plaintiff). The first Court 
held that he had failed to establish 
the fraud, and that decision was af- 
firmed on appeal by the District 
Judge. He then brought a second 
appeal t,o the Judicial Commissioner 
who declined to go into the merits of 
the case and, upholding an objection 
by the respondent to the frame of 
the suit, dismissed the appeal. In a 
suit brought by the respondent to 
enforce the bond, the appellant 
raised the same issue as before, and 
the two lower Courts held that the 
issue was res judicata , and the Judi- 
cial Commissioner dismissed an ap- 
peal to him from that decision. 
Held by the Judicial Committee, 
that the defence in the present suit 
was not res judicata , the allegation 
regarding the execution of the bond 
on the fraudulent representations of 
the* respondent never having been 
u finally decided” in the Judicial 
Commissioner’s Court. Abdulla 
Ashgar A li Khan v. Ganesh Dabs 
(1917), I. L. R. 45 Calc. 

Residuary Legatee, death of : See Parties 

Resumption: See Chaltkidari Chakaran 

■ LA¥HS _ ... A . • 6 .. 


Reversioner 


See Hindu Law 

sioner 

See Possessory Suit 

- Procedure and Practice — Di*~ 
try of new ond important matter 
vidence— Character of evidence — 
il of issue— Appeal against order 
iting review — Civil Procedure 

Code (Act V of 1908) 0. XL1II , r. 1 
{id ) ; 0. XLVII ; rr. 1 , 4, ?, 8. 
The plaintiff obtained a decree in a 
suit instituted against the defendant. 
Subsequently, the defendant applied 
for a review of the decree on tire 
ground of the discovery of new and 
important matter of evidence, which 
was not within his knowledge and 
could not be produced by him at the 
trial, and obtained a Rule calling 
upon the plaintiff to show cause 
why the said decree should not be 
reviewed and why this suit should 
not be set down on the peremptory 
list of suits for hearing. Upon the 
Rule, coming on for hearing, the 
Court directed an issue to be tried 
as to the new and important matter 
discovered after the judgment in 
this case. This issue having come 
on for trial, the Court decided the 
issue in favour of the defendant and 
the Rule was made absolute. Held , 
that this application for review was 
not granted i” contravention to rule 


Review 
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Review — conoid . 

be accepted, that it ought not to be 
taken as sufficient to overrule the 
distinct and clear opinion which lie 
had formed. Per Sanderson C. J. 

It is most important that there 
should be some finality in the trial 
of cases, and the greatest care ought 
to be exercised in granting a review, 
when that review is asked for upon 
the allegation that fresh evidence 
has been discovered since the judg- 
ment was given. In an ordinary 
case where the appeal is on a ques- 
tion of fact, where the learned 
Judge of the Court of first instance 
has heard and seen the witnesses and 
has come to a conclusion upon the 
question of fact upon the evidence 
on the one side and on the other, 
there is a very great onus upon the 
shoulders of the appellant when he 
comes to this Court and asks it to 
^ overrule the decision of the learned 
Judge upon the question of fact. 

Per Mookerjee J. Under 0. XLVII, 
r. 7, an order granting an application 
for review may be attacked by way 
of appeal on the ground that the ap- 
plication has been granted on the 
ground of discovery of new evidence 
without strict proof of the applicant 
that such new evidence was not 
within his knowledge or could not 
be adduced by him when the decree 
was passed. Nandalal Mtjllick v. 
Panchanan Mukerjee (1917), I. L.R. 

45 Calc- ... ... ... 60 

Revision : See Limitation ... ... 94 

Right of Suit ; See Parties ... 860 

Sale : See Chaukldari Chakaran Lands 764 


j Bengal Tenancy Act ( VIII of 

1885) — Sale of tenancy — Status of 
the dceree-holder - Effect of the 
cessation of interest ( partial or entire ) 
of the landlord . Where the decree- > 
holder continued to be the sole land- 
lord at the date of , the application 
for execution of the decree and in his 
character as landlord decree-holder 
took the necessary steps for the sale 
of the under-tenure in conformity 
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Sale — concld. . 

with the statutory provisions, the 
effect of the executiou sale is to 
pass the under- tenure to the pur- 
chaser, even though the decree- 
holder has lost his intei*est as land- 
lord before the actual sale. Forbes 
v. Maharaj Bahadur Singh , I. L. R. 

41 Calc. 926, distinguished. Hern 
Chunder Bhunjo v. Mon Mohini 
Dassi , 3 C. W. N. 604, Chkatrapat 
Singh v. Gopi Chand Bothra , 1. L. 

R. 26 Calc. 750, Srimant Roy v. 
Mahadeo Mahata , I. L. R. 31, Calc. 

550, Khetra Pal Singh v. Kritar- 
thamoyi Dassi , I. L. R. 33 Calc. 566, 
Prafulla v. Nasibannessa , 24 C. L. J. 

331, referred to. Syedunnessa 
Khatun v. Amiruddi (19 1 7) I. L. R. 

45 Calc. ... ... ... 294 

Date of sale whether date of con- 

fir matron — Bengal Tenancy Act ( VIII 
of 1885), ss. 167 , 169 . The words 
u date of. sale ” referred to in s. 157 
of the Bengal Tenancy Act mean 
the date when the sale is confirmed 
and not the date when the property 
is actually sold to the purchaser, 
Matangini Chaudhurani v. , Sreenatft 
Das , 7 C, W. N. 552, referred to.* 

Banko Behary Das v^ Krishna 
Chandra Bhowmick , 18 C. W. N 
349 ; 18 C- L. J. 170, approved. 

Yusuf Gazi v. Asmat Mollah , 17 C. 

W. N. 440, dissented from. Nanda 
Lal Banfrjee v. Umesh Chandra 
Das (1917) I. L. R. 45 Calc. ... 151 

Sale by prior Mortgagee : See Mortgage 702 

Sale in Execution of decree ; See 

Attachment before Judgment ... 779 v 



Sale of Goods — Vendor and purchaser — 
C. L F. Contract — Payment to be 
made after goods had been landed — * 
Breach of Contract — Failure i f 
vendors to deliver hill of lading or 
goods— Contract of affreightment- 
property consigned on enemy vessel 
— War declared whilst cargo at sea — 
Capture of vessel and cargo— Adjudi- 
cation by Prize Court — Condemna- 
tion of vessel — Release of cargo — 
Effect of war an executory contract— 
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Impossibility of performance — Void 
contract — Contract Act ( IX of 187 2), 
s. 56. On the 2nd February, 1914, 
the defendant firm agreed to sell to 
the plaintiffs 150 tons of basic steel 
bars under a c. i. f. contract free 
Hooghly. The shipments were to 
be ' made in June, July and October 
and delivery to be completed within 
three days from the date of the 
landing of the goods. Furthermore, 
it was agreed between the parties 
that 45 days credit from the date of 
the delivery of the goods should be 
allowed to the plaintiffs. In respect 
of the July shipment, the goods which 
consisted of partly Belgian and partly 
German manufacture, were shipped 
on the 2nd July, 1914, from Antwerp 
per S.S. Steinturm, a German steamer. 
On the 4th August, 1 9 1 4, when war 
was declared between England and 
Germany, the S.S. Steinturm was at 
sea. She was subsequently captured 
with her cargo by a British cruiser 
and taken to Colombo for adjudica- 
tion. The Prize Court condemned 
the vessel but released the cargo, 
which was brought to Calcutta at 
the expense of Government. The 
Government, thereupon, notified the 
vendors that the goods had arrived 
and the latter immediately communi- 
cated with the purchasers asking them 
to take delivery of the goods on 
payment of certain extra charges 
to Government. The plaintiffs hav- 
ing refused to do so, the goods were 
sold by the defendants on purchasers’ 
account and risk. In a suit for 
breach of contract and for 
damages : — Held, that the variation 
of the terms as to the time of 
payment did not alter the -nature of 
thS contract as a c. i. f . contract. 
Held , also, that it was an implied 
part of the contract of the 2nd 
February, 1914, that the defendants 
should procure a contract of 
affreightment under which the goods 
wpuld be dilivered in the Hooghly. 
Held, also, that the contract between 
the plaintiffs and the defendants 


included the performance of an act 
(viz., the procuring of the contract 
of affreightment under which the 
goods would be delivered in the 
Hooghly) which after the contract 
was made become impossible by 
reason of the outbreak of war, with- 
in the meaning of section 56 of the 
Indian Contract Act and consequent- 
ly the contract of the 2nd February 
1914, was void. Madhoram Hurdeo 
Das v. G. C. Sett (1917), I. L. It. 
45 Calc. 


Sanction for Prosecution— - u Court ” — 
u Court of Justice ” — Calcutta 

Improvement Tribunal , whether 

a “ Court ” — Criminal Procedure 
Code (Act V of 1898) s. 195— Cal- 
cutta Improvement Act ( Beng . V of 
1911), ss. 70, 71 (a), (c) and 77, as 
amended by the Calcutta Improvement 
(Appeals) Act ( XVIII of 1911)— 
Evidence Act (I of 1872), s. 3 . The 
word u Court” in s. 195 of the 
Criminal Procedure Code lias a wider 
meaning than “Court of Justice” 
under s. 20 of the Penal Code, and in- 
cludes a tribunal entitled to deal with 
a particular matter and authorized to 
receive evidence bearing thereon in 
order to enable it to arrive at a 
determination upon the question. 
Raghoobans Sahoy v. Kohil Singh, 
I, L. R. 17 Calc. 872, and Chandi 
Charan Giri v. Godadhur Pradhan , 
22 C. W. N. 165, referred to. The 
Tribunal constituted by the Calcutta 
Improvement Act (Beng. V of 1911), 
as amended by the Calcutta Improve- 
ment (Appeals) Act (XVIII of 1 11), 
is a “ Court,” within the meaning of 
s. 195 of the Criminal Procedure 
Code. Hari Pa?idicrang v. Secretary 
of State for India, I. L. R. 27 Bom. 
424, distinguished. Nanda Lal 
Gangoli v. Khetra Mohan Ghose 
(1918) I. L. R. 45 Calc. 


— Sanction 

by Deputy Collector in appraisement 
proceedings — No appeal from orders 
in such proceedings — Jurisdiction- 
Subordination of such Deputy 
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- conclcl .• 


Collector to the District Judge or 
Commissioner of the Division — 
Bengal Tenancy Act ( VIII of 1885), 
and 7 0 Criminal Procedure 


Code {Act V of 1898), s. 19516), (7) 
{b) <c ). . A Collector, or Deputy Collec- 


tor exercising the powers of a Collec- 
tor, under ss. 69 and 70 of the 
Bengal Tenancy Act (VIII of 1885), 
is a u Court ” within s. 195 of Crimi- 
nal Procedure Code. Eaghoobuns 
Sahoy v. Kohil Singh ,. I. L. R. 17 
Calc. 872, followed. Abdullah Khan 
v. Emperor , I. L. R. 37 Calc. 52, 
referred to. Proceedings under s. 
69 of the Bengal Tenancy Act are 
civil in nature, and the Court of the 
Deputy Collector acting thereunder 
is subordinate to that of the District 
Judge under s. 195 (7). Per 
Chitty J. S. 1 95 (7) (c) is intended 
to apply only where no appeal lies 
from any decision of a particular 
Court, and not where a particular 
order is non-appealable. Appeals 
from the Collector under the Bengal 
Tenancy Act, do not ordinarily lie. 
to the Commissioner of the Division. 
In some cases they lie to him, and 
in others to the Civil Court. The 
Collector, in proceedings under ss 
69 and 70 of the Act by reason' of 
s. 195 (7) (5) of the Criminal Proce- 
dure Code, is subordinate to the 
Court of the District Judge. Per 
Richardson J. Clause ( c ) includes 
both a particular case or class of 
cases in which no appeal lies, and 
a Court from which no appeal lies in 
any case. Nibaran Chandra 
Chakrabarty v. Akshoy Kumar 
Banerjee , 21 C. W. N. 948, referred 
to. Per Chitty J. The words 
u Principal Court of Original 
Jurisdiction ” do not refer to a Court 
of any particular class, but to a Civil, 
Criminal or Revenue Court according 
to the nature of the case in which the 
question of sanction arises, Ajudia 
Prasad v. Earn Ball , 1. L. R. 34 All. 
197, referred to by Richardson J. 
ChAxNDi Char4n Giri v . Gadadhar 
Pradhan (1917) I. L. R. 45 Calc. ... 
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Search-warrant — Search-warrant for 

production of a person confined— 
Form of warrant — - Use of warrant 
prescribed in Form V III , Sch. V— 
Legality of warrant— Criminal Pro- 
cedure Code ( Act V of 1898), 8 . 100 , 

It is immaterial what form is used 
for a search-warrant under s. i00 of 
the Criminal Procedure Code, pro- 
vided that the substance of it com- 
plies with the requirements of the 
section A search-warrant intended 
to be issned under s. 100 of the 
Criminal Procedure Code, and drawn 
up in accordance with Form VIII, 
Schedule V, relating to search- 
vv arrant s under s. 96, but the altera- 
tions adapted to meet the require- 
ments of the former section, is legal. 
Gurameah v. King-Emperor , 16 C. 

W. N. 336, approved. Bisu Haidar 
v. Emperor , 11 C. W. N. 836, distin- 
guished. Legal Remembrancer 
v. Mozam Molla (1918) I. L. R. 45 
Calc. 

Second Appeal : See Custom or Usage 

— See Prossessory Suit 

Second Mortgage : See Mortgage 
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285 

519 

702 


Self-acquired P,*oporty, blending of : See 

Hindu Law— Joint Family 

Service of Notice, onus of f See Public 
Demands 

Settlement Proceedings : See Wajib-ul- 

ARZ 

Shares, hypothecation of : See Adminis- 
tration ... ’ ... ... 

Slang Terms: See Misdirection 

Special Judge order of : See Appeal ... 
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Specific Relief Act (l of 1877), s. 9 : See 

Possessory Suit 


519 


Specific Relief Act (I of 1877), s. 42, 111 

(e) : See Declaratory Decree .n 510 


Specific Relief Act (I of 1877) s.45: See 

Design ... ... ... 606 


See 


Municipal Election ... .. 950 

Standard of Proof : See Contempt op 
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Status of Tenant : See Bengal Tenancy 
Act, ss. 5, 103B ... — 

Still-head Buty: See Administration ... 65; 

Stipulation, in Kabuliat : See Illegal 

Cess ... ••• - 25! 

Sub-mortgage, b, Sureties: See Mort- 
gage . ... ... — 70: 

Sub-soil Rights : See Lease, construc- 
tion OF ... *• 8 

Substitution: See Parties ... ••• 86' 

Suit : See Partition ... — 87 

Limitation — Bengal Tenancy Act 

(VIII of 1885), ss. 104 H, sub.-s (2), 

184 , 185 — Limitation Act (IX of 
19 OS), ss. 29, 15, sub - s . (2), applica- 
bility o * — Civil Procedure Code 
(Act V of 1908), s. 80. A instituted 
a suit under s. 104H of the Bengal 
Tenancy Act against the Secretary 
of State for India in Council on the 
10th December 1 910, in respect of a 
village, the Record of Rights of 
which was finally published on the 
2nd June 1910. A took exception 
to the latter. Prior to the institu- 
tion of the suit, A served a notice 
on the defendant as required by 
s. 80 of the Civil Procedure Code : 
Held , that the suit was barred by 
limitation. Held , also, that s, 15, 
sub.'-s. (2) of the Limitation Act 
which was made applicable to suits, 
appeals and applications mentioned 
in Schedule III annexed to the 
Bengal Tenancy Act by virtue of 
s. 185, sub-s. (2), could not possibly 
apply to suits instituted under s. 
104H which were not mentioned in 
Schedule III. On a plain reading of 
the provisions of s'. 185 of the 
Bengal Tenancy Act along with 
s. 15, sub.-s. (2) of the Limitation 
A<?t, the latter could not be applied 
to extend the period of six months 
provided for the institution of Suits 
under s. 104H of the Bengal 
Tenancy Act. Radhashyam Kar v. 
Dinabandhu Biswas , 18 C. W. N, 

31 ; 18 C. L.J. 533, Sharoop Dass 
Mondal v. Jogessur Roy Chowdhury , 

I. L. R. 26 Calc, 564. Dulhin 


Suit — concld . 

Mathura Das Koer v. Ba7isidhar 
Singh, 16 C. W. N. 904, Srinivasa 
Avvanqar v. The Secretary of State 
for India, I. L. R. 38 Mad. 92, 
referred to. Dvopadi v. Hira Lai, 
I. L. R. 34 All. 496, distinguished. 
Secretary of State for India v. 
Gangadhar Nanda (1917) I. L. R. 
45 Calc. ... 

Suit, above Rs. 5,600: See Jurisdiction 
Surety: See Mortgage ... *»• 

Tenancy : See Sale 

Tenant, status of: See Bengal Tenancy 
Act, 1885, ss. 5, 103B 
Thakbust Map, evidentiary Value of : 
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Title — contd. 


L, the son of K (who had died), to. 
execute a conveyance of badani in 
favour of R in order to benefit her 
and M her mother, L merely acting 
on the command of the Raja. R 
being then a minor put in through 
M a petition for registration and 
mutation of names, and the Raja 
himself assisted her, asking that her 
petition might be granted, and her 
name be inserted on the register, and 
stating that he had no objection 
whatever to that being done, and 
R's name was accordingly entered 
on the register as proprietor of the 
village. In October 1898 the Raja 
died and, his son being a minor, 
the estate came under the Court 
of Wards whose manager in 1899 
summarily ejected R who was in 
possession, and conveyed the vil- 
lage to the surviving widow of the 
deceased Raja as being gur property 
and descendible from Rani to Rani. 
An application by her for mutation 
of names was opposed by Rand 
rejected. The Rani thereupon filed 
a suit against R and the appellant 
basing her case on the allegation that 
K was henamidar for her. But the 
Subordinate Judge held that he was 
a henamidar of ‘the late Raja, and 
dismissed the suit, a decision which 
was affirmed by the District Judge. 
In 1908 R executed the convey- 
ance in favour of the plaintiff who 
brought the present suit against R 
and the appellant for declaration 
of title and for possession. The 
defence was a denial of R's title to 
convey, and a denial of her power to 
do so as being a minor. The Subor- 
dinate Judge upheld both defences 
and disfriissed the suit. The High 
Court reversed that decision and 
gave the plaintiff a decree. Held 
f (affirming that decision), that the 
onus of proving R's minority was 
on the appellant arid he had not 
. established his assertion. Held, also, 
that the sale by auction, though it 
gave K a right to get a title, did 
not give him an actual title. Both 
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Courts, found that K had failed to 
prove he was a true purchaser for 
value. When, therefore, L executed 
the conveyance in favour of R. the 
late Raja was the true owner. K 
was- a trustee for him, and the 
trusteeship was all that L succeeded 
to. The late Raja was proprie- 
tor of the estate of which Badam 
was a part ; so that if by renuncia- 
tion or limitation the right of AT to 
get conveyance became extinct, the 
full right and title were in the late 
Raja ; and not only did he cause L 
to execute the conveyance, but he 
actually assisted R to get regis- 
tration of her name as owner. By 
so doing he caused her to change 
her position, for by such registration 
she became bound to the Govern- 
ment for all the liabilities attaching 
to the registered holders of immov- 
able property. If the late Raja had 
lived and attempted to regain the 
property, that conduct would have 
estopped him from doing so. The 
appellant was his son, and succeeded 
by gratuitous title, and he could 
not, therefore, do what his father 
would have been unable to do. 

Raja of Deo v. Abdulla (1918) 

I L. R. 45 Calc. ... ... 909 
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Transferability : See Occupancy Hold 
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Trial : See Contempt of Court 
Uncertainty: See Custom ... 

Uncertified Payment : See Limitation . 

Under-Tenant : See Landlord and Ten- 
ant ... ... .. 755 

Unrecorded Confes sions : See Misdirec- 
tion 

Usage : See Custom 
: See Custom or Usage 

Vendor and Purchaser : See Sale of 
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Village Chaukidari 


1870): Sei 
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Act (Seng. VI of 

Chaukidari Uhakaran 
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, s 51 : See Chaukidari Ghakaran 

lands ... ... 5 15. 685 

Voters, qualifications of : See Munici- 
pal Election ... ... 950 


Waiver : See Ejectment 
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Wajib -ul-arz —Authority of, as evidence — 
Its importance in settlement proceed- 
ings — Presumption as to its correctness 
until successfully impugned though 
not a document creating a title — Dis- 
pute between proprietors o* two adja- 
cent milages as to the ownership 
of village-common lands — Limitation . 
The authority of a wajib-ul-arz or re- 
eord-of-rights which is described by 
Sir Henry Maine in his u Village Com- 
munities ” page 72, as a detailed 
statement of all rights in land drawn 
up periodically by the functionaries 
emnloved in settling the claims of the 
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Mouzah Darakki and Mouzah Slier 
Ali of which the former belonged to 
the plaintiffs, and the latter 'to the 
defendants, as to the ownership of 
village-common lands measuring up- 
wards of 7,989 acres, the plaintiffs 
contended that these lands belonged 
to them jointly with the defendants 
in proprietary right by virtue of the 
ownership of the two villages, ami the 
defendants maintained that they were 
the exclusive proprietors, their lord- 
ships held that the final determination 
of the case depended on t he interpreta- 
tion to be placed on the wajib-ul-arz 
in which the final result of the settle- 
ment proceedings was recorded ; ami 
on that document together with the 
facts of the case, the plaintiffs" claim 
to joint ownership failed. The state- 
ments in the other documentary evi- 
dence adduced were ambiguous ami 
not immutable. The laches ot the 
plaintiffs in failing to assert their # 
claim after it had been repeatedly 
and consistently challenged as long- 
ago as 1883 was a circumstance, 
among others, very nnfavuural.de for 
its success apart trom the bar of limita- 
tion. Dakas Khan v. G hi; lam Kasim 
Khan (1918), I. L. R. 45 Calc. 


War, effect of : See Bale of Goods 


Widow, execution of deed by : See 

claratoey Decree 
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Witness — Competency of a person, accused 
of an offence, as witness against 
another imul ceded (herein, lad 
separate! y tr i ed — *4 d m i ssilnli t y of 

the deposition of a witness against 
himself on Ms subsequent trial— -Evi- 
dence A Ci (I 0* 1 8 72), ss. 1 1 8 , ,1 3.2 — ** 
Oaths Act (X of IS7 3), s, 5 — Criminal 
Procedure Code (Act V of IS 98), s. 
342(4). Section 5 of the Oaths Act 
(.X of 1873) and section 342(^) .of the 
Criminal Procedure Code apply only 
to the accused actually under trial at 
the time. Such person cannot, there- 
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But when accused persons are tried 
separately, each one, though im- 
plicated in the same offence, is a com- 
petent witness at the trial of the 
other. Reg . v. Narayan Sunclar , 5 Bom. 
li G. It. 1, and Empress v. Durant , 

I. L. R 23 Bom. 213, followed 
Banu Singh v. Emperor , I. L. R. 33 
Calc. 135.3, and Amrita JLal Hazara v. 
Emperor , I. L. R. 42 Calc. 957. ap- 
proved. Queen Empress v. Motui 
Buna, I. L. R. 16 Bom. 661, 
Suhrah mania Ayyar v. King Emperor 
I. L. It. 25 Mad. 8 1 , and Queen 
Empress v. Hussein Fiaji , I. L. R. 25 
Bom. 4 22, referred to. A previous 
deposition is admissible against the 
witness on his subsequent trial, unless 
he has brought himself within the 
protection of the proviso to s. 132 of 
the Evidence Act King Empeeorv. 
Nanda Gopal Roy , 20 G. W. K. 1128, 

m explained and distinguished. Akhoy 
Kumar Mookerjee v. Emperor 
(1917)1. L. R. 45 Calc. ... 720 

Words and Phrases — - 

“ Affected ” See Recoupment ... 343 
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“Betterment ” : See Recoupment ... 343 

“Court”: See Partition ... 873 

_ <$ ee Sanction for Pro- 
secution ... ... 585 

“Court of Justice ” : See Sanction 
for Prosecution ... ... 585 

“ Due diligence ” : See Limitation 94 

“ Dwelling-house ” : See Partition 873 

'* Finally Decided ” : See Res Judi- 
cata ... ... ... 442 

“Judgment”: See Appeal ... 816 

“Mai hak hakuk”: See Lease, con- 
STUCTION OF ... ... 87 

“ Marry” : See Abduction ... 641 

“Occupier” : See Municipal Elec- 
tion ... ... ... 950 

“Sufficient Cause”: S e Limit- 
ation ... ... ... 94 

“Until”: See Contract for Sale 481 

“Up to”: See Contract for Sale 481 

Wrist-watch Band : See Design . ... 606 

Written Statement, refusing application 
* to file: See Appeal ... ... 816 



